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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1904. 


STATE OF NEBRASKA, EX REL. CHARLES W. Youna, vy. Ep- 
WARD Royse, MAyor OF THE Crry oF Broken Bow, 


ET AL.* 
Freep Fesruary 4, 1904. No. 11,877. 


1. Statutes: Construction. Statutes in pari materia should be con- 
strued together and, if possible, effect given to all of their pro- 
visions. Dawson County v. Clark, 58 Neb. 786. 


2. Municipalities: JupGMENT: Manpamus. The levy 6f a tax under 
the provisions of sections 1 to 5 inclusive of article VI, chapter 
71, Compiled Statutes, with which to satisfy a judgment against 
a county, school district, or municipality, will not be enforced 
by a writ of mandamus where such proposed levy is in excess of 
constitutional or statutory limitations. 


Water Suvpry: Tax Levy: Limrrarion, The provisions 
of subdivision 15, section 69, article 1, chapter 14, Compiled 
Statutes, 1887, empowering cities of less than 5,000 population 
and villages. to levy a tax of not exceeding 7 mills on the 
dollar valnation, for hydrant rentals or water furnished such 
city or village under contract, is a limitation on the taxing power 
to raise revenue to satisfy an indebtedness created for such 
purposes. 


4, Judgment Against Municipality. A judgment against a munici- 
pality has the effect only of an audited claim or demand. It 
establishes the amount legally due, but gives no new right in 
respect of the means of payment; and, in an action to compel the 
levying of a tax to satisfy such judgment, a court will look be- 
hind the judgment and ascertain the nature and character of the 


*See former opinions, 3 Neb. (Unof.) 262 and 269. 
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indebtedness on which it is based, in order to determine the 
limit of the tax which may be levied for its satisfaction. 


Tax Levy: LIMITATION. Where judgments have been ob- 
tained against a city of less than 5,000 population, for hydrant 
rentals, by a water works company operating under an ordinance 
and statute limiting a levy of tax for such purposes to a rate 
not exceeding 7 mills on the dollar valuation, and such tax has 
been levied, collected, and applied for such purposes each and 
every year during the existence of the contract, the court will 
not compel an additional levy in excess of the statutory limita- 
tion for the satisfaction of such judgments. 


Error to the district court for Custer county: HoMeER 
N. SULLIVAN, JUbGE. Rehearing denied. 


O'Neill & Gilbert, for plaintiff in error. 


C. L. Gutterson and A. R. Humphrey, contra. 


Hotcoms, C. J. 


The relator, by means of the writ of mandamus, seeks 
to compel the authorities of the city of Broken Bow to 
levy a tax sufficient to pay judgments, aggregating some- 
thing over $8,000, obtained by the Broken Bow Water 
Works Company against the city upon an indebtedness 
for hydrant rentals, and thereafter assigned to relator, 
who now claims to be the holder and owner thereof. Not- 
withstanding the cause has, in this court, heretofore been 
decided against the relator (State v. Royse, 3 Neb. (Unof.) 
262, 269), it is insisted that the conclusion reached is 
erroneous because the court has overlooked, and failed to — 
give due effect to, the provisions of the statute contained 
in sections 1 to 5 inclusive of article VI, chapter 77, Com- 
piled Statutes (Annotated Statutes, 10698-10702). These . 
sections, being a part of the laws enacted under territorial 
organization, provide in substance that, when any judg- 
ment shall be obtained against any county, township, 
school district or municipal corporation and remains un- 
paid, it shall be the duty of the proper officers to make 
provision for the prompt payment of the same; and that, 
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if the amount of revenue derived from taxes levied and col- 
lected for ordinary purposes shall be insufficient to pay 
current expenses and such judgment, it shall be the duty 
of the proper officers to at once proceed to levy and col- 
lect a sufficient amount to pay off and discharge such 
judgment. Provision is also made for application to a 
court of competent jurisdiction to compel the proper offi- 
cers by writ of mandamus to proceed to levy a tax and col- 
lect the necessary amount of money to pay off such in- 
debtedness. 

If reference be had solely to the sections of the statute 
of which mention has just been made, then it would seem 
that the relator is entitled to the writ applied for. If, 
however, in determining the question of the plaintiff’s 
right, we are not confined solely to the provisions of the 
sections mentioned, but must determine their force and 
effect as they bear upon, are connected with, and relate to 
other provisions of the statute regarding the same subject 
—that is, the question of the authority and power of those 
charged with the duty of levying and collecting taxes for 
the purposes authorized and provided by law—then a - 
different conclusion may necessarily result from such con- 
siderations. In other words, if it be proper, as we think 
it is, we should invoke the familiar doctrine regarding 
statutes in pari materia, which are to be construed to- 
gether and, whenever possible, effect given to all their 
provisions. Dawson County v. Clark, 58 Neb. 756. The 
sections of the statute appealed to by relator in this 
case also provide for the payment of judgments against 
counties and school districts by the same method of taxa- 
tion, and yet it will not be seriously contended, we ap- 
prehend, that county authorities may, by mandamus, be 
compelled to levy a tax in excess of the constitutional 
limitation of 15 mills on the dollar. These sections have 
in this respect been construed, and it is held that the 
constitutional limitation must be respected. Chase County 
v. Chicago, B. & Q. R. Co., 58 Neb. 274; Deuel County v. 
First Nat. Bank, 30 C. C. A. 30; State v. Weir, 33 Neb. 
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35. Nor ought it to be urged, in the face of prior decisions, 
that a school district against which a judgment has been 
obtained may be ‘compelled to levy a greater tax than 25 
mills on the dollar, which is the statutory limitation for 
all purposes, with certain specified exceptions, even 
though such judgment remains unsatisfied because the 
limit of taxation has been reached in mecting other de- 
mands. Daicson County v. Clark, 58 Neb. 756. With these 
observations in mind, we, in addition to what has hercto- 
fore been said, proceed to a very brief discussion of the 
relator’s rights as we conceive them to be in the present 
controversy. 

It is agreed that the judgments owned by the relator 
represent an adjudication of the liability of the city of 
Broken Bow, for sums due as hydrant rental or for water 
supply for fire protection furnished by the water works 
company to the city, under an ordinance enacted fer that 
and other purposes, and under which the water works 
company is operated. It is further stipulated tliat the 
municipality, ever since entering into the contract out of 
which the judgments grew, has each year levied, collected 
and paid to the water works company a tax of 7 mills on 
the dollar valuation of the taxable property of the mu- 
nicipality and that the 10 mill levy for general purposes 
had also been exhausted. It is the contention of the city 
authorities that such levies have exhausted their power 
of taxation for water supply under the city’s contract 
with the water works company and that no further nor 
ereater sum nor tax can be lawfully required, and it was 
upon this ground that the relator was denied the relief 
demanded by the former opinions and judgment of this 
court. The statute under which the water company was 
authorized to construct its water works and enter into 
contract with the city, binding it to pay hydrant rentals, 
being the charter act governing cities of less than 5,000 
population. and villages, in conferring such powers ‘upon 
the municipalities included within its scope, among 
other things, provided by subdivisiun 15, of section’ 69, 
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or 


chapter 14, Compiled Statutes, 1887, that such cities or 
villages. shall have power to make contracts with, and 
authorize any person, company or corporation to erect 
and maintain a system of water works and water supply, 
and to furnish water to such city or village, and to levy 
and collect a general tax, in the same manner as other 
municipal taxes may be levied and collected, to pay for 
water furnished such city or village, under contract, to 
an amount not exceeding 7 mills on the dollar in any one 
year, in addition to the sum authorized to be levied under 
subdivision 1 of that section, and that all taxes raised 
under this clause shall be retained in a fund known as a 
“water fund.” , 

By subdivision I of this same section, such municipali- 
ties are authorized to levy taxes for general revenue pur- 
poses not to exceed 10 mills on the dollar in any one year, 
and by subdivision II, to levy any other tax or special 
assessment authorized by law. These several provisions, 
together with the sections hereinbefore referred to with ref- 
erence to the levying of taxes to pay judgments, all relate 
to the powers and limitations of cities of the class under 
consideration to levy and collect taxes, and should, as 
we have observed, be construed together, and effect be 
given to all if possible. Not only does the statute limit 
the amount which may be levied for hydrant rentals or 
water supply to a sum not exceeding 7 mills on the dollar 
valuation of the taxable property, but also the ordinance 
under which the Broken Bow Water Works Company 
obtained its franchise and acquired its rights agaiust the 
city for such rentals provides for the number of hyrants 
and the price per hydrant which shall be paid by the city 
as such rentals and in express terms declares that a suffi- 
cient tax, not exceeding 7 mills on the dollar, shall be 
levied and collected annually upon all taxable property 
upon the assessment roll of said city, to meet the pay- 
ments under this ordinance when and as they shall re- 
spectively mature during the existence of any contract 
for hydrant rentals, and shall be levied and kept as a 
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separate fund known as the “water fund,” and shall be 
irrevocably and exclusively devoted to the payment of 
hydrant rentals under this ordinance, and shall not be 
otherwise employed. Under these restrictions and limi- 
tations as to the authority and power of. the city officers 
to levy a tax for water supply or hydrant rentals, and the 
amount of taxes that may be levied for general purposes 
in any one year, may it be said that the relator is never- 
theless entitled to a writ compelling the respondents to 
levy an additional tax under the provisions of the sections 
first mentioned, sufficient to pay the judgments obtained 
by the water company against the city, which are con- 
fessedly debts for water supply or hydrant rental arising 
under the contract and ordinance heretofore referred to? 
The answer must, we are satisfied, be in the negative, as it 
has been in the past as evidenced by the judgment entered 
in the cause. 

The sections of the statute invoked as giving to the 
relator the right to an additional levy, now that his claim 
has been reduced to judgment, will not bear the construc- 
tion sought to be placed upon it, and will not justify the 
unrestrained licensing of the taxing power of the muni- 
cipality because, forsooth, a Judgment has been obtained 
on a claim which otherwise, admittedly, would not entitle 
the relator to the relief now demanded. A construction 
of the sections of the statute relied on, as contended for, 
can not be accepted as giving the right to the relator to 
compel a levy of any tax necessary to pay the judgments, 
regardless of the nature of the indebtedness or the limita- 
tions, constitutional or statutory, placed on the taxing. 
authorities. These .sections can not be construed as 
though standing alone, but must be interpreted in the 
light of other provisions having a direct bearing on the 
same subject and, when so interpreted, must be given 
such force and effect as will follow such a construction. 
The legislative intent manifestly was to enforce the pay- 
ment of a judgment by a levy of tax within statutory and 
constitutional restrictions and limitations, and not be 
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yond and outside of them. These sections can not have 
the effect of rendering nugatory well defined limitations 
on the taxing powers of a municipality. 

In State v. City of Wahoo, 62 Neb. 40, it is decided, 
unequivocally, by this court that city authorities'can not, 
be required by mandamus to levy a tax for water supply 
in excess of the limit of such tax existing at the time of 
the contract. If the judgment in the present case par- 
takes of the same nature and belongs to the same class 
of indebtedness as would a claim arising on a contract 
not yet reduced to judgment, then the decision just cited 
becomes controlling and must necessarily preclude the 
relator from recovering in the present case. That the 
same rule is alike applicable to both cases is, we think, 
well settled on both principle and authority. <A reading 
of subdivision 15 of section 69, supra, renders it manifest 
that the provision therein found as to the amount of 
taxes which may be raised, is a limitation of the power 
of city authorities to levy a tax for water supply purposes. 
It is granted as an additional power to that authorizing 
a levy of 10 mills on the dollar for general purposes. It 
expressly limits the tax for water supply to a rate not 
‘exceeding 7 mills on the dollar. Beyond this the city 
authorities have no power to go by contract or otherwise. 
This limitation of power was known to the water works 
company. It was incorporated in the ordinance under 
and by which their rights are measured and determined. 
Accepting, as we do for the purposes of this case, the con- 
clusiveness of the judgment rendered against the city, 
the fact, nevertheless, remains that, for the satisfaction 
of the indebtedness arising under the contract for water 
rentals and the judgment obtained therefor, and in 
determining the relator’s rights in the premises, re 
course must be had to the power conferred by subdivision 
15 of section 69, which limits the tax rate to 7 mills on 
the dollar. It would be strange, indeed, if, in the face of 
such limitation of the power of taxation, the city au- 
thorities might enter into a contract creating an uRh- 
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limited liability and, by reducing the demand to judgment, 
give them unrestrained power to levy a tax of any sum 
necessary for its satisfaction. This would be accomplish- 
ing by indirection that which could not be done directly 
and which, generally speaking, is not allowable. The legis- 
lative policy was, undoubtedly, as it is in matters of taxa- 
tion generally, to limit the power of the taxing authori- 
ties within reasonable bounds, and to protect the property 
of the taxpayer against extravagance, incompetency or 
corruption in the management of the affairs of the cor- 
poration, by suitable restrictions on the power of taxation. 

The authorities are quite uniform to the effect that a 
judgment against a municipality has the effect, only, of 
an audited claim or demand. It establishes the amount 
legally due, but gives no new right in respect of the means 
of payment. United States v. County of Afacon, 99 U. 8. 
582; Supervisors of Carroll County v. United States, 85 
U.S. 71; United States v. County of Clark, 95 U. S. 769. 
In Grand Island € N. W. R. Co. v. Baker, 6 Wvo. 369, 34 
L. R. A. 835, it is pertinently observed by Potter, J.: 
“As the statute with respect to a judgment does not fix 
its class, and does not authorize a special tax irrespective 
of statutory or constitutional limitation, it is obvious 
that we must have recourse to the claims themselves to 
determine to what class the judgment belongs, and whether 
any limit is imposed upon taxation, by which they may 
be enforced. The application of the converse of this 
proposition has not been infrequent. In the case of Ralls 
County Court v. United States, 105 U. S. 733, 26 L. ed. 
1220, the court said: ‘While the coupons are merged in 
the judgment, they carry with them into the judgment all 
the remedies which in law formed a part of their contract 
obligations, and these remedies may still be enforced in all 
appropriate ways, notwithstanding the change in the form 
of the debt.’ This language was used in a cause wherein 
it was sought by mandamus to compel the levy of a tax to 
pay a judgment. The opinion in that case also recognizes 
that courts are powerless to require a tax to be levied 


VoL. 71] JANUARY TERM, 1904. 9 
State v. Royse. 


even to pay a judgment in excess of the constitutional or 
legislative limitation upon the taxing power.” 

It is urged that Dawson County v. Clark, supra, is au- 
thority for the position taken by relator and justifies the 
relief prayed for. We hardly think that case, at least 
those points decided therein which are now urged upon 
our attention, is authority supporting the contention of 
relator in the case at bar. In the case just mentioned, the 
court was considering the force and effect of article VI. 
chapter 77, Compiled Statutes, when construed in con- 
nection with subdivisions I and IT of section 69, chapter 
14, and, when so construed, it was held that subdivision 
II of said section 69 operated as an enlargement of the 
restrictions contained in subdivision I, and that article 
VI, chapter 77, authorized the levy of a tax to satisfy 
judgments against the municipality because of the pro- 
visions of the second subdivision. It was there determined 
only that power is conferred by article VI to levy taxes 
to pay judgments rendered against the corporation, and 
that this might be done even though the maximum amount 
of taxes authorized by statute to be assessed for general 
corporate purposes had been imposed. No discussion or 
consideration was given to the question of whether the 
nature of the claim on which the judgment was based was 
such as to come within some constitutional or special 
statutory limitation of the taxing power. The judgment 
there considered, and the claim upon which based, ap- 
pears not to have been of the nature and character of the 
one here under consideration. It would probably be diffi- 
cult, if not futile, for us to undertake to determine every 
character of demand reduced to judgment that might 
justly be satisfied by a special levy of taxes, in addition to 
other levies authorized by law, under the provisions of 
article VI, chapter 77. To illustrate, it may be suggested 
that a judgment for a tort obtained against a city might 
very properly be satisfied by a levy under the provisions 
of these sections, regardless of the amount of the levy for 
general purposes. Other lawful demands reduced to judg- 
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ment readily suggest themselves to one’s mind as of like 
character. - When, however, these sections are construed 
in connection with other sections of the statute or of the 
constitution, and such other provisions operate as a limi- 
tation of the power of taxation for a particular purpose 
or purposes, aS we are constrained to hold the statute 
relating to the levy of a tax for water purposes does in 
this case, then an entirely different proposition is pre- 
sented and a different principle must be applied. The case 
at bar, in principle, is more nearly analogous to that por- 
tion of the decision in Dawson County v. Clark, wherein 
it is held that section 11, subdivision II, chapter 79 of the 
Compiled Statutes, 1899 (Annotated Statutes, 11039), 
limits the amount of taxes which may be imposed by a 
school district to 25 mills on the dollar, and, where the 
wmaximum amount has been levied, an additional tax to 
pay a judgment can not be levied, notwithstanding the 
provisions of article VI, chapter 77. Applying the prin- 
ciple thus announced to the case at bar, as we think should 
be done, it follows that the relator is not entitled to the 
relief prayed for. Believing that the conclusion hereto- 
fore reached is the correct one, the judgment of affirmance 
should be adhered to, and the motion for a rehearing de- 


nied, which is accordingly done. 
REHEARING DENIED. 


Davip C. JOHN, APPELLANT, v. WILLIAM J. CONNELL ET 
AL., APPELLEES.* 


Firzmn Fesruary 4, 1904. No. 9,373. 


1. Special Assessments: Boarp oF Equaiization. A levy of @ special 
assessment of taxes for benefits received by reason of a public 
improvement, is not invalidated because the city council, sitting 
as a board of equalization under the provisions of section 132, - 
chapter 12a, Compiled Statutes, 1893, after meeting in pursuance 


* See former opinions, 61 Neb. 267 and 64 Neb. 233. 
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of a regularly published notice and organizing’ for the purpose 
of equalizing such special assessment, correcting errors, etc., 
take a recess before the expiration of the time mentioned in the 
notice and prescribed by statute, provided, the city clerk or 
some member of such board shall be present to receive com- 
plaints, applications, etc, and give information; and providing, 
no final action is taken except by a majority of the members of 
such board in open session. Medland v. Linton, 60 Neb. 249, dis- 
tinguished. 


2. : . Where a board of equalization, in pursuance of 
published notice, meets at the office of the city clerk, organizes, 
transacts some business and then takes a recess; subject to the 
call of the chairman before expiration of the time mentioned in 
the notice, it will be presumed that the city clerk remained 
present at his office during the time stated to receive complaints, 
give information, etc, in conformity with the provisions of said 
section. 


H : Finpine. A finding by the board of equalization 
that all real estate on which special assessments are levied, “are 
specially benefited and shall be assessed for the full cost of con- 
struction of such sewers according to the feet frontage,” is not 
so fatally defective as to the requirements of a finding of uni- 
formity as to invalidate the special assessment and render it 
subject to collateral attack. 


4. 


: Notice. The requirement of the statute that notice 
of the sitting of the board of equalization shall be published 
in three daily papers for a specified period of time, is met by 
the publication of such notice in two daily papers printed in 
the English language and one daily paper printed in the German 
language, when these are all the daily papers published in the 
city where the special assessment is to be made. 


APPEAL from the district court for Douglas county: 
CLINTON N. POWELL, JupDGE. Reversed in part. 


H. P. Leavitt, for appellant. 
Connell & Ives, contra. 


Hotcoms, C. J. 


The present litigation, which has dragged its weary 
length over a considerable period of time, has, as we view 
the record, become restricted to an inquiry relating solely 
to the validity of a certain special assessment of sewer 
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taxes on the real estate involved in the controversy, for 
benefits received. In the first opinion of the court, the 
question not being fully and clearly presented, it was held 
that no sufficient objection was shown to render the taxes 
invalid. On a rehearing before one of the departments of 
the commissioners, granted solely to investigate further 
this one question, the subject was inquired into and 
the special assessment of sewer taxes was held invalid and 
unenforceable on two grounds. One ground was that the 
board of equalization, required to pass upon and adjust 
special assessments of this character, was not shown by 
the record to have held a session at the time and place 
given in the publi.icd notice, as required by statute, and 
that the proceedings thereafter had were thereby invali- 
dated. The other ground was that there was no finding by 
the board of equalization that the benefits to be derived 
from the public improvement were equal and uniform as 
to all the lots and tracts to be affected, as is required by . 
statute. A reinvestigation of the case, having these two 
questions specially in view, results in a contrary conclu- 
sion to that last expressed. 

On the first point, the opinion last prepared follows 
Medland v. Linton, 60 Neb. 249. That case, however, is to 
be distinguished, because the special assessment in the 
case at bar was made under a statute materially differing 
from the one construed in the Afcdland case. The original 
statute provided unequivocally and without qualification 
that the board of equalization must hold a session for at 
least one day, between the hours of 9 A. M. and 5 P. M., 
to correct errors, hear complaints, adjust inequalities, 
etc., before a special assessment for a public improvement 
could be levied. Following prior decisions, it was decided 
in the Medland case that the record must affirmatively 
show the holding of such a meeting in pursuance of a 
published notice, at the place and for the time stated, and 
that such proceeding was an essential condition to a valid 
exercise of the taxing power. The statute as thus con- 
strued was afterwards amended (sec. 182, ch. 12a, Com- 
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piled Statutes, 1893), so that, when the action was taken 
in the case at bar which is complained of, this section of 
the statute, among other things, provided: 

“When sitting as a board of equalization, the council may 
adopt such reasonable rules as to the manner of present- 
ing complaints and applying for remedy and relief as shal] 
seem just. It shall not invalidate or prejudice the pro- 
ceedings of suth board that a majority of embers thereof 
do not, after organization by a majority, continue present 
at the advertised place of sitting, during the advertised 
hours of sitting. Provided, the city clerk or some member 
of said board shall be present to receive complaints, ap- 
plications, etc., and give information; and Provided, no 
final action shall be taken by such board except by a ma- 
jority of all the members elected to the city council, com- 
prising the same and in open session.” 

The record in the case at bar shows that, in pursuance 
of a regularly published notice, the council met as a board 
of equalization at the office of the city clerk and duly or- 
ganized by electing a chairman. The record then discloses 
that the call or notice of its meeting was incorporated as 
a part of the proceedings; several petitions were received 
from property owners relating to other property than that 
here involved, and action taken thereon, the nature of 
which is not disclosed by the record. It is then recited: 
“Motion: That board take a recess subject to call of the 
chairman. Attest. John Groves, City Clerk.” The next 
meeting of the council as a board of equalization was held 
on August 11 following, at which time, final action was 
taken on the special assessment complained of, together 
with numerous other matters then pending before the 
board. The record, as we construe it, affirmatively shows 
that a majority of the council sitting as a board of equal- 
ization met and organized, at the time and place, and in 
pursiance of the regularly published notice, and met at 
the office of the city clerk, who was present to record the 
proceedings of the board and perform his duties as such. 
Some business properly pertaining to the meeting was 
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transacted. Just how long, or covering what period of 
time, the board remained in session is undisclosed by the 
record. After the transaction of all or some of the busi- 
ness then before it, the board took a recess, subject to the 
call of the chairman. It is not necessary, says the statute, 
that.a majority of the board continue present after they 
have regularly convened and organized, provided the city 
clerk or some member of said board shall<be present to 
receive complaints, etc., and provided that final action be 
taken only by a majority and in open session. The record, 
we are of the opinion, discloses with sufficient certainty 
that these provisions of the statute have been complied 
with. Obviously it was deemed by the legislature sufii- 
cient if, after convening and organizing as a board of 
equalization, at the time and place provided in the notice, 
either the clerk or a member of the board should be pres- 
ent, at the place and during the time advertised for the 
‘presentation of complaints, petitions, etc., to receive such 
complaints, applications, etc., and give to such party any 
needful and proper information. 

May we assume, without doing violence to the rule re- 
quiring the record to show affirmatively compliance with 
all essential conditions to a valid exercise of the taxing 
power, that the city clerk was present at the place of meet- 
ing of the board, which was his office, during the hours of 
the day mentioned, to wit, from 9 A. M. to 5 P. M., to 
receive applications, complaints, and give information, 
etc., as the proviso of the section referred to says may be 

. done? The question must, we think, be answered in the 
affirmative. Here is an important city officer of a city of 
the metropolitan class, present at his office as a clerk of the 
board of equalization and to perform all duties that de- 
volve upon him as such clerk. Manifestly it was his duty 
to receive complaints, if any were presented; and the 
statute says, in effect, that the board of equalization may 
convene and organize, and, if the clerk or a member of the 
board shall be present’ to receive complaints during the 
hours of their meeting, their personal attendance is not 
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otherwise required. We are quite well satisfied that no 
violence is done to any legal presumption, nor to the rule 
adverted to, in saying that substantial compliance with 
the section of the statute we are dealing with is disclosed 
by the record; and that the tax complained of can not be 
successfully impeached, because of the action of the board 
of equalization in the manner of proceeding, while equaliz- 
ing the special assessment complained of. It is conclu- 
sively shown by the record that all orders, findings and 
other action taken affecting substantially the special as- 
sessment, the validity of which is challenged, was done by 
a majority of the board while in open session. 

On the other point, the record recites as a part of the 
proceedings of the board of equalization that: “Having 
fully and carefully considered all complaints or objec- 
tions, both written or verbal, and having examined the 
property adjoining and adjacent to said improvements, 
and having full and personal knowledge of the character 
of the said improvements and the special benefits to such 
property respectively by reason of said work; 

“And whereas it appears that due notice of the sitting 
of the council as such board of equalization of date July 
13, 1891,. was duly published in the daily papers of the 
city as required by law; 

“Therefore, be it resolved, * * * That all lots and 
real estate abutting on or adjacent to sewers in sewer 
districts aforesaid are especially benefited, and shall be 
assessed for the full cost of construction of said sewers 
according to their feet frontage and the usual scaling 
back process to the depth of said districts as created.” 

Although informal and not in strict conformity with 
the statutory requirement, we see no valid reason for say- 
ing the finding is insufficient and does not meet the de- 
mand of the statute requiring a finding that the benefits 
are equal and uniform as to all the property to be affected 
by the improvement. The finding that the property is 
specially benefited and should be assessed for the full 
cost of construction according to feet frontage, is tanta- 
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mount to a statement that the benefits are equal and uni- 
form. If the property is benefited according to the feet 
frontage, it would seem that the benefits are equal and 
uniform. In Portsmouth Savings Bank v. City of Omaha, 
67 Neb. 50, where a similar question was being investi- 
gated, the soundness of the views expressed in the last 
opinion in the case at bar on this point was scriously 
questioned, and it was argued that if error was committed 
in this regard, it should have been corrected by a direct 
proceeding and not by a collateral attack. In the Ports- 
mouth Savings Bank case, it is held that a finding that the 
property is benefited “to the full amount in each case of 
said proposed levies,” meets the requirement of the statute 
as to a finding of uniformity, as against an attack by 
injunction proceedings. The objection is, we are satisfied, 
untenable, and if the finding may be regarded as subject 
to attack collaterally, it is in the present case not so fatally 
defective as to invalidate the tax thereafter levied. 

It is also argued by appellant, and it seems proper here 
to refer to the matter, that the notice of the mecting of 
the board of equalization was insufficient because of the 
manner of publication. 

One of the sections of the charter act governing cities of 
the metropolitan class (sec. 85, chap. 12a, Compiled Stat- 
utes, 1893), provides, that the notice of the sitting of the 
board of equalization shall be given by publication in three 
daily papers of the city. The record discloses that there 
are but two daily papers published which are printed in 
the English language, and one in the German language. 
The notice in the case at bar, it appears, was published 
‘in all three of the papers mentioned, being printed in the 
German language in the German paper. It is quite true 
that, ordinarily, a publication of a legal notice in a foreign 
language, When not expressly authorized by statute, would 
not be a valid notice. In the instant case, however, we think 
an exception arises. The requirement of the rule as to pub- 
lication of notice in the English language is met by the 
publication in both dailies printed in that language, they 
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being all the daily publications in the city printed in Eng- 
lish. The legislature hardly contemplated an impossibility, 
nor that a publication of the notice in English in a German 
daily paper should be had in order to comply with the 
statutory requirement. We are not disposed to adopt such 
a construction. The object of the notice by publication is 
to give the greatest possible publicity. This can best be 
accomplished by the notice being printed in the German 
language in the German paper, when that publication must 
be resorted to in order to publish the notice in three daily 
papers. Its readers of course are accustomed to the use 
of the German language. If published in the English lan- 
guage, the notice would no doubt, in a large measure, fail 
of its purpose. If in the English language, a large number 
of the readers of the paper would not get the benefit of the 
notice which the law intends. The objection is not re- 
garded as tenable. The judgment last rendered in this case 
is vacated and set aside, and the one rendered February 6, 
1901 (61 Neb. 267), reinstated and adhered to. 


JUDGMENT ACCORDINGLY. 


LEwIs C. OLMSTED ET AL. V. ISAAC W. Epson. 
Fitep Fresruary 4, 1904. No. 13,196. 


1. County Judge: DeposiTions: Power To Commit WITNESS. A county 
judge in this state has the same jurisdiction and powers in 
taking depositions that are conferred by law upon a notary 
public, including full authority to commit a witness for refusing 
to be sworn or give testimony in a proper case. 


2. False Imprisonment: PETITION. A petition against a county judge, 
or a notary public, to recover damages for false imprisonment, 
based on such a commitment, must allege facts, not conclusions 
of the pleader, from which it appears that the officer proceeded 
without jurisdiction, or that the evidence sought to be elicited 
from the witness was of such a nature as to justify his refusal 
to testify. 

5 
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3. Petition: DEMURRER. Petition examined, and held that a general 
demurrer thereto was properly sustained. 


Error to the district court for Webster county: Ep L. 
ADAMS, JUDGE. Affirmed. 


L. H. Blackledge, for plaintiffs in error. 


J. M. Chafin, J. R. Mercer, J. 8. Gilham and Bernard 
McNeny, contra. 


BaRNES, J. 


This was an action to recover damages for an alleged 
illegal or false imprisonment. The suit was brought in 
the district court for Webster county, and the allegations 
of the petition were in substance as follows: That the de- 
fendant, Isaac W. Edson, was the county judge of Webster 
county, Nebraska; that the plaintiffs were, and had been 
for more than thirty years, husband and wife; that they 
resided in the vicinity of Inavale, and were well known to 
the defendants, as well as throughout a large part of Web- 
ster county; that on July 12, 1902, the defendant Ayers, as 
plaintiff, filed his petition and commenced his action in 
the district court for Webster county against the plaintiffs, 
and one Adelbert I. Walker, as administrator of the estate 
of Allen T. Ayers, deceased, and caused a summons to be 
issued therein for the defendants, the plaintiffs herein, 
only, and caused the said summons to be served on them, 
the answer day therein being fixed on August 11, 1902; that 
at the time of the acts complained of, no other summons 
had been issued in that action, and no appearance or other 
pleadings of any nature had been filed therein; that the 
defendant, Ayers, delivered said summons to the sheriff of 
Webster county for service, and also delivered therewith 
to the said officer a notice in customary form, stating that 
on July 15, 1902, the plaintiff in that action would take 
the depositions of the plaintiffs herein at the office of Fred 
E. Maurer, in Red Cloud, Webster county, Nebraska, and 
caused said notice and summons to be served on the plain- 
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tilfs, and on the 11th day of July caused a subpcena to 
be issued by the said Fred E. Maurer, as notary public, 
and served by the sheriff, commanding the plaintiffs to 
appear and give their depositions in said action before 
said Maurer as a notary public; that the plaintiffs ap- 
peared before said officer and made known to him that 
they were, and for many years had been, residents of 
Webster county, and that they had no present intention 
of absenting themselves therefrom, either permanently or 
temporarily; that neither of them was aged, sick or infirm 
so as to interfere with their being present and giving testi- 
mony at the trial of said cause; that no order of the dis- 
trict court or a judge thereof, authorizing or permitting 
the taking of their depositions, had been asked for or 
obtained; that the attempt to take their said depositions 
was not in good faith, but for the purpose of harassing and 
vexing them; that they were husband and wife, and that 
they each objected, on that ground, to either of them being 
required to be sworn or affirmed, or become or testify as 
witnesses on behalf of the plaintiff in said cause; that they 
thereupon refused to give their depositions; that the plain- 
tiff Ayers, one of the defendants herein, requested the 
notary to commit the plaintiffs for contempt, which re- 
quest was refused; that afterwards, on July 21, 1902, the 
defendants, Ayers and Edson, agreeing together, and well 
knowing the facts, maliciously, for the purpose of further 
harassing the plaintiffs, and illegally compelling them to 
give their depositions in said cause, caused another notice 
to be issued and served on them for the purpose of taking 
their depositions in behalf of said Ayers, in said cause, at 
the office of the defendant Edson, county judge, who there- 
upon issued a subpcena requiring the plantiffs to appear 
and give their testimony by deposition in conformity with 
such notice, which subpcena was duly served on the plain- 
tiffs who, in obedience thereto, appeared before said county 
judge and made known to him substantially the same facts 
which had been made known to the notary public, and 
which facts and objections were reduced to writing, sworn 
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to and filed by each of the plaintiffs with the said county 
judge; that they thereupon again refused, for said reason, 
to submit or give their depositions before said judge as wit- 
nesses on behalf of said Ayers; that thereupon the defend- 
ant Edson, on the demand of defendant Ayers, knowingly, 
maliciously, arbitrarily and oppressively, without right, 
jurisdiction or authority of law, made and entered an 
order finding the plaintiffs guilty of contempt in refusing 
to give their depositions, and committed them to the com- 
mon jail of the county until they should submit to be sworn 
or affirmed and give their depositions in said cause as wit- 
nesses for the plaintiff therein, Which order was under the 
seal of said court, and a copy thereof was delivered to the 
sheriff of said county, who was the jailer, and by reason 
thereof the plaintiffs were committed to the common jail 
of said county and there confined for the space of 6 days, at 
the end of which time they were discharged upon the writ 
of habeas corpus by the judge of the district court for said 
county because said imprisonment was illegal; that by 
reason of said imprisonment plaintiffs suffered severe pain, 
anguish of body and mind, shame, humiliation and dis- 
grace; that they also incurred a great expense, to wit, 
$150 for traveling expenses, attorney’s fees and expense 
in defending said proceedings and procuring their dis- 
charge; that, by reason of all of which, they had been dam- 
aged in the sum of $10,000, for which sum they prayed judg- 
ment. 

Defendant Nathan A. Ayers was not served with a sum- 
mons, and did not appear in the case, so the action pro- 
ceeded against the defendant Edson, alone. When the case 
came on to be heard, defendant moved to strike out that 
part of the petition which recited the proceedings before 
the notary public, and his motion was sustained. He there- 
upon filed a general demurrer to the petition, which was 
also sustained. The plaintiffs elected to stand on their 
petition, and a judgment. of dismissal was entered against 
them, from which they prosecuted this proceeding in error. 

It is contended that the court erred in sustaining de- 
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fendant’s motion to strike, for the reason that the matter 
stricken from the petition was necessary to show malice, 
and that it was referred to later on in the pleading as hav- 
ing been substantially stated to the defendant in the plain- 
tiffs’ objections to being sworn. In our view of the case it 
is unnecessary to determine this question. 

It is also contended that the court erred in sustaining 
the demurrer to the petition and in dismissing the action, 
and this assignment of error is the vital question presented 
for our consideration. If the petition stated a cause of ac- 
tion before the motion to strike was sustained, it was error 
to sustain said motion. On the other hand, if the petition 
did not state facts sufficient to constitute a cause of action, 
then the ruling on the motion was error without prejudice. 
We will therefore examine the petition as it was filed, and 
determine whether or not it stated a cause of action. It 
will be observed that the gravamen of the plaintiffs’ peti- 
tion was the act of the alleged illegal or false imprison- 
ment on the part of the defendant Edson. It may be 
stated at the outset that, in order to state a cause of action 
in such a case, the petition must allege facts, not the con- 
clusions of the pleader, from which it clearly appears that 
the officer acted without jurisdiction, or that the evidence 
sought to be elicited from the witness was of such a char- 
acter as would justify him in refusing to testify. It is a 
familiar rule that a judicial officer, whether of a court of 
limited or general jurisdiction, is not liable in a civil ac- 
tion for acts performed in his judicial capacity, if he has 
acquired and does not exceed the jurisdiction conferred on 
him by law. He is not liable for a mere error of judgment 
while acting within his jurisdiction, but he is not protected 
if he assumes to act beyond the scope of his authority. 
Atwood v. Atwater, 43 Neb. 147. 

Section 373 of the code expressly confers jurisdiction 
upon probate judges to take depositions. By law, the de- 
fendant had the same power and jurisdiction in that be- 
half that is conferred by the statute on a notary public. He 
therefore had jurisdiction of the subject matter, to wit, the 
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taking of the plaintiffs’ depositions. As such officer he 
had the power, when the proper notice was produced and 
delivered to him, showing due and legal service thereof 
requiring the plaintiffs to appear before him and give their 
evidence in the form of a deposition, to issue his subpoena 
demanding their attendance at the time and place specified 
in said notice. This the petition alleges was regularly. 
done. It is stated therein that when the plaintiffs ap- 
peared before the defendant as such officer, they refused to 
be sworn or testify. The excuse given for such refusal] was 
that they were husband and wife, and as such could not be 
compelled to be witnesses one against the other. It was 
further claimed that the facts authorizing the taking of 
their depositions did not exist. It appears from the peti- 
tion that the action in which they were required to testify 
was one against themselves and a codefendant of the name 
of Adelbert I. Walker, as administrator of the estate of one 
Allen T. Ayers, deceased. It is not alleged that the evi- 
dence sought to be elicited from them and preserved in the 
form of depositions was not against their codefendant, or 
was: evidence sought to be elicited from one of the plain- 
tiffs against the other. The proper and orderly thing for 
them to have done was to have taken the oath as witnesses 
and if, by the questions propounded, it appeared that the 
answers would constitute evidence by the one against the 
other, to have then made the proper objections which, un- 
doubtedly, would have been sustained. The plaintiffs had 
been duly served with a Summons in the case in which it 
was sought to take their evidence; notice of the time and 
place for taking their depositions had been regularly served 
and returned to the officer before whom they were to be 
taken, and the plaintiffs as the witnesses named in such 
notice were regularly before him at the appointed time and 
place. In short, all the steps essential to confer jurisdic- 
tion on the defendant as such officer to take their deposi- 
tions had been duly taken. Plaintiffs’ contention that 
such jurisdiction was ousted by a showing that none of the 
grounds enumerated in section 372 of the code for using 
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the depositions on the trial of the case existed at the time 
it was sought to take them, is untenable. That section is 
not a limitation on the right to take depositions, but on 
the right to use them on the trial of the case; that it is 
not essential that the reasons which permit their use at 
the trial should exist when they are taken, is obvious from 
the fact that one of such reasons is, that the witness is 
dead. As bearing on this point see Wehrs v. State, 132 
Ind. 157, 31 N. E. 779; In re Abeles, 12 Kan. 451. That 
the witnesses were parties to the action in which the deposi- 
tions were sought to be taken does not strengthen the 
plaintiffs’ case, but rather weakens it, when it is remem- 
bered that taking the depositions of a party is the only 
substitute we have for a bill of discovery under our prac- 
tice. Besides, so far as giving testimony is concerned, par- 
ties to the action are on precisely the same footing as other 
witnesses. Neither was the jurisdiction of the officer 
ousted by showing that the witnesses were husband and 
wife, and that the depositions were for use in an action to 
which they were both parties. It is true, generally speak- 
ing, that the husband can not be a witness against the wife, 
nor the wife against the husband, but each may be called 
as a witness for or against himself or herself; and it may 
have been the intention of the party taking the depositions 
to use such evidence against the party giving it alone. 
No presumptién arises from the facts presented by the 
petition that it was the intention of the party seeking to 
take the depositions to use the evidence of either of the 
witnesses against the other. The officer having jurisdiction 
of the subject matter and of the parties, had full authority 
to commit the plaintiffs for their refusal to be sworn and 
give testimony. Dogge v. State, 21 Neb. 272; In re Abeles, 
supra. 

It follows that the petition did not state facts sufficient 
to constitute a cause of action, and the demurrer thereto 
was properly sustained. This view of the case renders it 
unnecessary for us to pass on the ruling of the trial court 
on the motion to strike. 
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For the foregoing reasons, the judgment of the district 
court is 
AFFIRMED. 


GEORGE W. MAvuRER V. STATE OF NEBRASKA, BX REL. GAGE 
CouNTY. 


Fen Fesrvary 4, 1904. No. 13,326. 


Mandamus: PUBLIC OFFICER: RETENTION oF MoNEYs. When one, whose 
term aS a public officer has expired, has made full, complete and 
truthful report of the public moneys which came into his hands 
during his incumbency, and of the disposition which he has 
made of them, but retains some of them under a claim of right, 
alleged to be unlawful, mandamus is not a proper action by 
which to litigate the claim. 


Error to the district court for Gage county: CHARLES 
B. Lerron, JuDGE. Reversed and dismissed. 


R. W. Sabin, Griggs, Rinaker & Bibb and Hazlett € 
Jack, for plaintiff in error. 


H. E. Sackett, H. E. Spafford and A. H. Babcock, contra. 


AMES, C. 


This is a proceeding in error to reverse the judgment of 
the district court granting a peremptory writ of man- 
damus. The nature of the litigation is sufficiently dis- 
closed by a stipulation contained in the record and which 
sets forth all the facts considered on the hearing as fol- 
lows: 

“Tt is hereby stipulated that for the purposes of the trial 
in this case, that in conjunction with the facts stated in 
the alternative writ and answer, the following facts are 
true: 

“1st, The respondent reserves the right to object to 
any evidence on the ground that the writ does not state 
facts sufficient to constitute a cause of action or to grant 
the relief prayed for therein. 
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“2d. It is stipulated that the respondent received as 
fees of the county treasurer’s office of Gage county, Ne- 
braska, for the two years of 1898 and 1899, the total sum 
of $7,736.92; and out of this amount he retained the sum 
of $6,000 as his personal salary, and the balance of 
$1,736.92 he credited to the general fund of the county, 
and out of the general fund of the county he paid the help 
of the office during said two years the sum of $3,125.68, 
and that said amount was actually paid said help, and 
that said help was necessary for the running of said office, 
and that said office was run in an economical manner. 
That said salary of $6,000 and said sum of $3,125.68 paid 
help, exceeded the fees and commissions of the said office 
of county treasurer for said two years and term the sum 
of $1,388.76. 

“3d. It is stipulated that the respondent as such treas- 
urer made quarterly statements to the county clerk of 
said county in accordance with the statute, and that twice 
a year in accordance with law he filed a semiannual set- 
tlement statement with said county clerk showing, among 
other things, the amounts paid, time, and the manner in 
which the clerks and assistants were paid, and that the 
county board of said county approved the acts, doings, 
reports and statements of said respondent and made the 
same a matter of record in their public meeting as a 
board, by adopting a report in substantially the following 
form: : 

“That said George W. Maurer, county treasurer, has 
reported all collections made, also canceled all vouchers 
on hand for disbursements made; he has satisfactorily 
accounted for all moneys due to balance accounts, either 
by cash on hand, or balances due in the various banks of 
deposit.’ ” 

Stipulation of Facts as to Second Term of 1900 and 1901. 

“1st. It is stipulated that the respondent received as 


fees and commissions of the county treasurer’s office of 
Gage county, Nebraska, for the two years of 1900 and 1901, 
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the total sum of $8,426.04; and out of this amount he re- 
tained the sum of $6,000 as his personal salary, and the 
balance of $2,426.04 he credited to the general fund of the 
county, and that out of the general fund of the county he 
paid the help of the office, during said two years, the sum 
of $4,362.64, and that said amount was actually paid said 
help as authorized by the county board of said county, 
and that said help was necessary for the running of said 
office, and that said office was run in an economical man- 
ner. That said salary of $6,000 and said sum of $4,362.64 
paid said help, exceeded the fees and commissions of said 
office of county treasurer for said two years and term by 
the sum of $1,936.60. 

“2d. It is stipulated that the respondent as such treas- 
urer made quaricrly statements to the county clerk of 
said county in accordance with the statute, and that twice 
a year in accordance with law he filed his semiannual 
statements including vouchers, showing receipts and dis- 
bursements of his office, and conditions of his office, and 
how his salary, and how, and the amount and manner in 
which the clerks and assistants of his office were paid, 
with the county clerk of said county, and that he had a 
semiannual settlement with the county board of said 
county for the year of 1900, and that his accounts, state- 
ments and reports were adopted and approved, and made 
a matter of record by said board in open session in sub- 
stantially the following language at the first and second 
semiannual settlements: 

“That said George W. Maurcr, county treasurer, after 
carefully checking up his office and reports, receipts and- 
disbursements together with the funds on hand, and in 
the different county depositories, find the same correct, 
and compares with the semiannual report of said George 
W. Maurer.’ 

“3d. It is further stipulated that the county board did 
not adopt the semiannual statements of the respondent 
filed for the year of 1901, which last semiannual statement 
-waS similar to the ones filed in. the year 1900. 
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“4th. It is stipulated that as a part of the said sum of 
$1,936.60, paid out to clerks and assistants in said office 
in excess of fees and commissions for the years 1900 and 
1901 of the second term, $657.56 were retained by said 
treasurer in the year 1901, and paid to said clerks and 
assistants. 

“5th. It is further stipulated that on March 5, 1902, 
J. R. Plasters, the county clerk of Gage county, Nebraska, 
in conformity with iastructions from the county board, 
made a demand on the respondent for the sum of $3,325.36, 
and on March 7, 1902, said respondent delivered to the 

‘relator the following communication in reply to said 
demand: 


“<To the County Board of Gage County, Nebruska, and to 
J. R. Plasters, County Clerk. 


“(GENTLEMEN: Your communication of the 5th of 
March, 1902, demanding of me the sum of $3,325.36 of 
moneys retained by me for service rendered by help in my 
office for the years 1898, 1899, 1900 and 1901 is received. 
In answer I will say there seems to be a difference of 
opinion between the board and myself as to the law in 
relation to the payment of help in the office of county 
treasurer which the county board has found necessary 
for the running of the office, and as there has been no 
more money retained by me than has actually been paid to 
the help in my office, and as I believe under the law I am 
entitled to retain, I must in justice to myself decline to 
comply with the request and demand of the board, as my 
reports and allowances have all been adopted save the last 
one of 1901. I will say, however, that I am prepared to 
meet any legal demaud in this matter that it is found I 
may further owe. 

“Very truly yours, G. W. Maurer.’ ” 


It distinctly appears from the foregoing recitals that 
the respondent during his incumbency of office made full, 


, 
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complete and truthful report of all the public moneys 
which came into his hands, and of the disposition that 
he made of them. The only official delinquency with 
which he is charged is the unlawful retention of certain 
of such moneys after the expiration of his term of office. 
Is mandamus a proper remedy for their recovery? Sec- 
tion 646 of the code enacts that “This writ may not be 
issued in any case where there is a plain and adequate 
remedy in the ordinary course of the law.” Is not this 
such a case? This court has held in several cases that a 
writ of mandamus may be issued after the expiration of 
the term of a public officer, to compel him to make report 
of the public moneys coming into his hands during his in- 
cumbency and, incidentally, to pay into the treasury sums 
so ascertained to be unlawfully retained by him. State »v. 
Shearer, 29 Neb. 477; State v. Boyd, 49 Neb. 308; State 
v. Russell, 51 Neb. 774. 

In a case where such a report has not been made and 
is requisite for the ascertainment of the amount of moneys, 
if any, in the hands of the alleged delinquent, there may 
be no “adequate remedy in the ordinary course of the law,” 
but in a case in which such an uncertainty does not exist, 
and in which the amount of the money in the officer’s 
hands, and the nature of the claim of right made by him 
to its retention, are distinctly and well known, we are 
unable to see why an ordinary suit at law is not a plain 
and adequate remedy. The above statute must be sup- 
posed to mean something, and we presume that among the 
objects of its enactment were to preserve to defendants 
their constitutional right to a trial by jury in the ordinary 
course of the common law, and to protect them from arbi- 
trary arrests and penalties such as are the processes 
solely made use of to enforce obedience to peremptory 
writs of mandamus. The legislature has taken extreme 
pains to remove from our law and procedure the last ves- 
tiges of imprisonment for debt, and we think the court 
can not restore that remedy in direct violation of the stat- 
ute mentioned. 
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It is recommended that the judgment of the- district 
court be reversed and the action dismissed. 


Hastines and OLDHAM, CC., concur. 


‘By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 


REVERSED. 


CHARLES H. FALSKEN vV. FALLs Crry Stave BANK. 
FILED Fesruary 4, 1904. No. 13,307. 


Principal and Agent: Instructions.’ An agent who, in good faith 
and without negligence, acts upon his own understanding of 
faulty or ambiguous instructions, is not liable in damages to his 
principal, although his interpretation of them may be erroneous. 


Error to the district court for Richardson county: 
CHARLES B. LETTON, JUDGE. Affirmed. 


Francis Martin, Edward Falloon and C. Gillespie, for 
plaintiff in error. 


Reavis & Reavis, contra. 


Ags, C. 


Farrington and Towle were loan brokers doing business 
at Falls City in this state. The plaintiff Falsken obtained 
through them a loan of $3,500 upon his note and mortgage 
upon a tract of land lying in that vicinity. Afterwards he 
loaned to Farrington $2,500 upon the note of the latter 
secured by collaterals. Falsken lived at Kansas City. On 
the 29th day of July, 1899, he transmitted through the 
mails to the defendant, the Falls City State Rank, the 
Farrington note and collaterals accompanied by the follow- 
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ing letter, as a copy of it appars incorporated into the bill 
of exceptions: 


“KANSAS CITY, Mo., July 29,1899. 914 B.17 St. 
“Falls City State Bank. DEAR Sirs: Inclosed please 
find note for $2,540 against I. E. Farrington for collec- 
tion and collateral bonds; Note of $2,500 in favor of F. E. 
Farrington and two Int. notes or coupons of $15 each 
attached to bond. You will give to I’. E. Farrington as 
soon as my note is settled $2,000, Two thousand, to be paid 
Aug. 1-99 on my $3,500 loan and $75 to be paid on same 
Int. note also due Aug. 1-99, dated 2-7-95 due in five years. 
Send me receipt for $2,000 and Int. note from the said 
$3,500 note and mortgage holder against me. Said loan 
was made through Farrington & Towle and the balance 
$465 less your collection fee send me check. 
“Yours truly, C. H. Fatsken.” 


On August 1, 1899, Farrington satisfied his obligation 
with the bank and obtained a surrender of it and of his 
collaterals. On the same day, and as a part of the same 
transaction, the bank gave him two drafts on a New York 
bank for $2,000 and $105 respectively, and remitted to 
Falsken at Kansas City by draft $462.60, the aggregate 
of the three sums being the amount of the Farrington note. 
At or about the same time Farrington’s receipt for the 
two thousand dollars, represented by the draft for that 
amount, was also sent to Falsken, but by whom is not 
certain and we think is immaterial. Farrington, who was 
or soon became insolvent, appropriated the New York 
drafts to his own use and failed to discharge to any extent 
the obligation of Falsken. Falsken is shown to have ad- 
mitted in the following October that the receipt had come 
to his hands, and he testified that he learned in the follow- 
ing February that Farrington had not applied the money 
to the payment of the plaintiff’s debt. He thereupon begun 
a series of attempts by solicitations and threats, direct 
and indirect, to obtain restitution from Farrington, which 
were continued through the summer of 1900, but were 
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unavailing. He seems not to have expressed any dissatis- 
faction with the conduct of the bank until these efforts had 
proved futile, although, in the meantime, he conversed 
more than once concerning the transaction with the offi- 
cers of that institution. : 

Sometime in the fall of 1900, the transcript does not dis- 
close the date, but apparently in October or November, 
Falsken begun this action, alleging a breach of the con- 
tract of collection as expressed by the letter of transmis- 
sion of July 29, 1899, above copied, and praying judgment 
for $2,000 as moneys collected thereunder and not paid 
over or accounted for. The petition contains no allega- 
tion of fraud or of negligence. The answer, after admit- 
ting the contract and the collection of the money, contains 
what amounts to a plea of payment to the satisfaction and 
with the acquiescence, ratification and approval of the 
plaintiff. The reply is, in substance, a general denial of 
new matter. There were a verdict and judgment for the 
defendant, which this proceeding is prosecuted to reverse. 

It will thus be seen that the sole question in the case is 
whether the defendant, acting in good faith, is justified by 
having paid out the money in the manner in which it did. 
The plaintiff contends that it is not, because, although 
the letter instructed the bank to pay the sum in contro- 
versy to Farrington as soon as it should be collected from 
him, it also directed it to send to Falsken a receipt for the 
money from the holder of the note and mortgage of the 
latter. But the two directions are not necessarily incon- 
sistent, the holder was a nonresident, and it is not shown 
that the defendant or its officials knew either his name 
or whereabouts. The letter calls attention to the fact that 
the debt was contracted through Farrington and Towle, 
and expressly directs the payment of the money, not to the 
holder, but to Farrington, who thus appeared to be en- 
trusted with the duty of seeing it applied to the desired 
use. It was “to be given to Farrington * * * to be 
paid on my loan.” The bank was certainly not charged 
with the duty of payment either singly or jointly with Far- 
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rington, and if it was intended to be obligated to see to it 
that Farrington properly discharged his trust, that intent 
was not expressed, but must be inferred solely from the 
direction to the defendant to transmit a receipt from the 
holder to the plaintiff. The letter would have been liter- 
ally complied with, if Farrington had paid the money to 
the holder, and obtained his receipt for it and delivered it 
to the bank for transmission. Under all the circumstances, 
we do not think that it was unreasonable to suppose 
that such was its intent, and, if so, the bank can not, of 
course, be held for the consequences of Farrington’s de- 
fault. The most that can be said, in behalf of the plaintiff, 
is that the letter was obscure and ambiguous with respect 
to a matter that afterwards turned out to be of vital im- 
portance. That it was so was due to the plaintiff’s own 
fault or negligence, and he can not, with justice, be per- 
mitted to visit its consequences upon one who can not be 
accused of fraud or neglect, but, at the most, of an honest 
mistake. We do not think it is requisite to invoke the 
doctrine of ratification, but the conduct of the plaintiff for 
a year or more after he became fully acquainted with all 
the facts, tends very strongly to prove that he had the 
same understanding of his letter as did the defendant. 
It is surprising, if he supposed that his instructions had 
been violated to his damage in so large a sum, that he did 
not sooner demand reparation from the bank, especially 
when he encountered difficulty in obtaining restitution 
from Farrington. At all events, we think that the de 
fendant is entitled to the protection of the rule that an 
agent who, in good faith and without negligence, acts upon 
his own understanding of faulty or ambiguous instruc- 
tions is not liable to his principal in damages, although 
his interpretation of them may be erroneous. Minnesota 
Linseed Oil Co. v. Montague & Smith, 65 Ia. 67, 21 N. W. 
184; Pickett v. Pearsons, 17 Vt. 470; Vianna v. Barclay, 3 
Cow. (N. Y.) 281. 

Such being the case, the verdict is the only one that 
would have had support by the evidence, and the consider- 
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ation of alleged errors in the progress of the trial is not 
required. 

It is recommended that the judgment of the district 
court be affirmed. 


Hastines and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


ELvirA M. ALDRICH ET AL., APPELLEES, Vv. MARANDA JJ. 
STEEN ET AL., APPELLANTS.* 


Frrep Fespruary 4, 1904. No. 13,172. 


1. Evidence: Drrenps: Marriace: VALIDITY. Evidence held not to 
show such total want of understanding, or such mania, affecting 
the transactions in question, as to avoid the deeds and marriage 
of Seth F. Winch for insanity, in the absence of fraud or undue 
influence. 


UNDUE INFLUENCE. Evidence held sufficient to 
svule for undue influence, the deeds concerning all his property, 
of the value of many thousand dollars, made by a frail old man, 
who had shown symptoms of dementia, to his housekeeper, with- 
out consideration. 


3. Statute of Limitations. Where the undue influence is alleged and 
shown to have continued to the grantor’s death, 7 years later, 
only interrupted by his violent insanity toward the last, and 
the control of both person and property of the grantor lasted 
to the end, the statute of limitations against an action to set 
aside the deeds will not commence to run until his death as 
against his heirs. 


4, Marriage: MEnTaL Capacity. Mental weakness or even unsound- 
ness, not proceeding to the extent of inability to contract in 
ordinary affairs, will not alone avoid a marriage. 


5. Divorce: DECREE: COLLATERAL AtTacK. A decree of divorce ob- 
tained without collusion by a defendant on a cross-bill in a suit 
begun in a county where neither party resided, but by a resident 
of the state, whose motion to dismiss the cross- 58-Dill for want’ of 


* Rehearing allowed. See opinion, p. 57, post. 
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jurisdiction was denied, and who contested its allowance at the 
trial but took no appeal, is not open to collateral attack by his 
heirs in claiming his property. 


APPEAL from the district court for Douglas county: 
CHARLES T. Dickinson, JupcEr. Deerce modified. 


W. A. Saunders, W. F. Wappich and Smyth & Smith, 
for appellants. 


Thomas & Nolan, contra. 


Hastinos, C. 


This is an appeal from Douglas county. April 21, 1902, 
plaintiffs, two of whom were daughters and the third a 
granddaughter of Seth F. Winch, commenced suit, alleg- 
ing their relationship; that he died February 11, 1899, at 
the hospital for insane at Council Bluffs, at the age of 77 
years; that plaintiffs are his sole heirs; that the defend- 
ant Maranda)J. Steen claims to have been Winch’s wife at 
the time of his death, and has since married John J. Steen, 
who is joined as defendant, for that reason; that the other 
defendants claim to have acquired an interest in the land 
involved through Maranda J. Steen; alleged that Winch 
died seized of the real estate described, situated in Douglas 
county, and also of lots in the city of Chicago, and also of 
certain lands in Minnesota and of lots in Council Bluffs, 
Towa; that on April 22, 1892, Winch conveyed to Mrs. 
Steen, then known as Maranda J. Mitchell, by warranty 
deed all of the real estate, except some lots in Council 
Bluffs and one lot in Chicago; that on April 25, Mrs. 
' Mitchell reconveyed to him by warranty deed the same 
property, and on May 10, 1892, Winch by warranty deed 
again conveyed to her the real estate in Douglas county, 
subsequently caused to be conveyed to her the property in 
Chicago and in Council Bluffs, and in 1893, through one 
Foster, conveyed to Mrs. Steen the lands in Minnesota. 
That in 1900 Mrs. Steen conveyed a portion of the prop- 
erty to Alfred J. Norman, and in 1901 another portion to 
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George F. Morton, who on the same day conveyed to the 
defendant Gates, and afterwards, in the same year, she 
conveyed another portion of the property to George F. 
Morton, who conveyed it to the defendant, Mae L. Rice; 
that in 1902 Mrs. Steen and her husband conveyed to Mae 
L. Rice another portion of the property. It is alleged that 
each of the grantees in these conveyances took them with 
full knowledge of plaintiffs’ rights; it is alleged that no 
title was conveyed by these several deeds, because the 
grantees knew of the insanity of Seth F. Winch and of his 
incapacity to convey, and, consequently, of the invalidity 
of Mrs. Steen’s title. It is also alleged that by a sheriff’s 
deed of December 20, 1894, the east one-fourth of lot 16, 
in Hawes’ addition to the city of Omaha, was conveyed to 
Mrs. Winch for a consideration paid from the money of 
Seth F. Winch, procured from him when he was insane 
and acting under the undue influence of Mrs. Steen. It 
is alleged that in May, 1888, Maranda J. Mitchell took up 
her abode in Winch’s house, first as a lodger and presently 
as a housekeeper, and remained with him until his death in 
1899, in a state of illicit cohabitation and adultery; that 
she was 40 years of age when she came and Winch 66; 
that they lived together as man and wife, and were so 
reputed; that she was strong mentally and physically and 
a woman of prepossessing appearance; that Winch was 
feeble, and of feeble and unsound mind; that she acquired, 
and always retained, a great influence over him; that he 
was the owner of property to the value of about $100,000 
in 1888, almost all of which was from time to time trans- 
ferred to her; that, during all of the time of their connec- 
tion, Winch continued in poor health and his mental pow- 
ers weak; that he remained in this condition until in 1896 
a complaint was filed at the instance of Mrs. Steen, charg- 
ing him with insanity, and in 1898 another, on which the 
board found he was insane, and he was removed to St. 
Bernard’s hospital in Council Bluffs, where he died, 
wholly insane; that when the conveyances to Mrs. Steen 
were made, he was incapable of understanding the nature 
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of the act and of making of deeds; that he was then men- 
tally incapable of remembering the proper objects of his 
affection; that he was non compos mentis, did not under- 
stand the effect of his action and did not have mental ca- 
pacity to transact ordinary business; that the deeds were 
induced by undue influence of Mrs. Steen; that, while 
they were living together in the state of adultery, she pro- 
cured, besides these conveyances of real estate, mortgages, 
notes, moneys and securities without any consideration; 
that Mrs. Steen then had no income or property, and had 
worked at the trade of dressmaking; that she was assisted 
in procuring these conveyances by the family physician, 
Dr. Von Lackum; that, at the time of the first conveyance 
of real estate, April 25, 1892, there was pending and on 
trial, in the Cass county district court, a divorce suit, 
originally instituted by Winch, but in which his wife had 
filed a cross-bill and was asking alimony; and Mrs. Steen 
and Dr. Von Lackum procured the conveyance, by repre- 
senting that it was necessary to prevent the wife from 
obtaining the property as alimony; that she fraudulently 
represented that the wife and the lawyers in the case would 
take the property from him, and he would have nothing 
left, unless it was conveyed to Mrs. Steen; that, before 
the making of the conveyances to Mrs. Steen, he had de- 
clared his intention to leave his property to his children, 
that, after the making of the deeds, he declared the prop- 
erty was his as much as it had ever been; that he was, and 
Mrs. Steen knew he was, easily influenced and deceived, 
and that Mrs. Steen procured these conveyances with full 
knowledge of his lack of mental capacity, and designing 
to defraud plaintiffs; that on May 16, 1892, she procured 
him to obtain a license and enter into the marriage relation 
with her; that the decree of divorce was rendered April 
30, 1892, and the pretended marriage was therefore big- 
amous and void, and Winch, at that time, totally incap- 
able of entering into a marriage contract; that the divorce 
action was filed by Winch in Cass county, Nebraska, 
against his wife, who resided in Providence, Rhode Island ; 
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that neither party to the action had any residence or cit- 
izenship in Cass county, and the court acquired no juris- 
diction over the person of either of said parties or the 
matter of said action; that the decree of divorce of April 
30, 1892, in Cass county, was wholly void, and the parties 
never lawfully divorced, and the marriage to Mrs. Steen 
bigamous; that since January 1, 1897, Mrs. Stecn had 
received all the rents and profits of the premises described 
in the petition, to the amount of $10,000. 

Plaintiffs ask that the deeds be canceled and adjudged 
void; that title to the land be quicted in them, as heirs 
of Winch, and possession delivered; that the decree of 
divorce in Cass county be declared void, and the pretended. 
inarriage of Winch and Mrs. Steen set aside, and the de- 
fendants each enjoined from making any disposition of, 
or interfering with, the real estate, and that the defend- 
ants be required to account for the rents and profits since 
January 1, 1897. 

Maranda and John J. Steen answered, admitting 
Winch’s death on I*ebruary 11, 1899; admitting the mar- 
riage of May 16, 1892, and that the parties lived together 
as husband and wife until Winch’s death, and admitting 
the marriage to Steen; denied that Winch died seized of 
any of the property, and denied that in 1888 he owned 
property of the value of about $100,000; admit the making 
of the deeds of May 10, 1892, to the Omaha property, but 
deny the conveyance of the property in Chicago and in 
Council Bluffs; admit the conveyance by Foster and wife 
to Mrs. Steen of the land in Pine county, Minnesota, and 
of lot 9, block 4, Hoppe’s Bonanza, an addition to the 
city of South Omaha, and admit the sheriff’s deed as a}- 
leged to Mrs. Steen of the last described property; admit 
its conveyance to Norman, and say that she owned lot 22, 
block 12, in Brown’s Park addition, since September 14, 
1889, when she bought it from Winch for $500; that the 
deed of April 22, 1892, was never delivered to her, and the 
deed back of April 25, 1892, was made to reconvey the legal 
title to Winch, and, by mistake, included lot 22, in block 
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12, Brown’s Park, which was never intended to be con- 
veyed. The conveyance to Morton, and by Morton to Gates, 
is admitted; the conveyance to Mae L. Rice is also ad- 
mitted; the defendants say that the deed of May 10, 1892, 
by Winch to Mrs. Mitchell was in payment of $1,250, and 
as consideration for an agreement between the parties of 
May 9, 1892, and the further agreement of May 10, that 
Winch was to transfer his property.to Mrs. Mitchell and 
she was to marry him; that the written agreement was 
that she should take care of him during the remainder of . 
his life, if she should outlive him, and attend to his burial, 
he to deed her such property as he wished her to have, in 
consideration of her services; that she had resided upon 
two of the lots in Omaha ever since her marriage with 
Winch, and was the owner and in absolute possession of 
the unconveyed portions of the real estate described in . 
Douglas county, Nebraska, in Council Bluffs, in Chicago 
and in Minnesota; that Winch was of sound mind and 
memory, and in good bodily health, until 1896; that no 
undue influence was used to induce his making the deeds 
and delivery of property; admit her taking employment as 
Winch’s housekeeper in 1888, and acting as such until 
the marriage with him on May 16, 1892, and deny any 
adulterous cohabitation; they deny the procuring of any 
complaint of insanity against Winch, and deny any re- 
quest to reconvey the property; admit that Winch him- 
self commenced the action in Cass county for divorce from 
his wife, and say that she appeared, and on her cross-bill 
a decree of divorce and alimony in the sum of $15,000 
which was fully paid by Winch, was procured. 

‘The answer further alleges conspiracy of Norman and 
the plaintiffs to institute this action and deprive her of 
her property. The answer also complains of misjoinder 
of the claims of insanity and of undue influence by the 
plaintiffs, and pleads that the alleged cause of action did 
not accrue within four years before the commencement of 
the suit and that it is barred by the statute of limitations. 
They ask a dismissal of the case. 
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Gates and wife answered, claiming a conveyance of lot 
19, Winch’s subdivision, an addition to the city of South 
Omaha, from Geo. F. Morton, August 17, 1901; that Mor- , 
ton bought the property of Mrs. Steen for $1,500, and con- 
veyed it to Gates for the same amount; that the latter had 
no knowledge or information of any insanity or incapacity 
on Winch’s part, and say that he was of sound mind 
on May 10, 1892, when he deeded the property to Mrs. 
Mitchell; these defendants also set up misjoinder, and 
also allege that plaintiffs’ cause of action did not accrue 
within four years and was barred. 

A similar answer was filed by Mrs. Rice and husband 
as to the property conveyed to them by Morton. Replies 
were filed, consisting of general and special denials. 

Trial was had January 15, 1903, and decree entered for 
the plaintiffs. The court found generally for the plain- 
tiffs. Found that Winch died in 1899, and that plaintiffs 
are his sole heirs, and that the mother and grandmother, 
Sarah Winch, was Seth F. Winch’s wife, and died in June, 
1898; that Winch in 1891 filed his petition in Cass county 
district court for a divorce from her; that she filed an ~ 
answer and cross-petition for divorce; that April 30, 1892, 
she was granted a divorce upon her cross-petition; that it 
appears from the pleadings and record in this case that 
neither party ever resided or had any citizenship in Cass 
county, and that the district court of that county there- 
fore had no jurisdiction, and the decree of divorce was 
wholly void; that Winch owned the real estate described, 
on May 10, 1892, and that he conveyed it to Mrs. Steen; 
that on June 1, 1893, he owned the property in Pine county, 
Minnesota, and conveyed it to Foster and wife, and they 
quitclaimed to Mrs. Steen, all without consideration, 
Foster acting merely for the purpose of conveying title to 
Mrs. Steen; that August 24, 1894, Winch procured a con- 
veyance to be made to Mrs. Steen of a lot in Chicago, 
on which he had previously held a mortgage, and had this 
done without any consideration moving from Mrs. Steen; 
that in the same year, 1894, Winch procured a mortgage 
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to be foreclosed and the sherift’s deed to be made, convey- 
ing to Mrs. Steen, without consideration, lot 16, in Hawes’ 
addition to the city of Omaha; that Winch died seized of 
lot 22 in block 12, Brown’s Park, and that the same de- 
scended to the plaintiffs at his death, and that Mrs. Steen 
had no interest in it; that on May 9, 1892, and thereafter 
till his death, Winch was insane; and that all of the con- 
veyances made by or under his direction to Mrs. Steen 
conveyed no title and were void, and should be delivered 
up and canceled of record; that Winch and Mrs. Steen 
went through the ceremony of marriage May 16, 1892, but 
that he was then insane and incompetent to enter into any 
marriage contract; that Sarah Winch was then his wife, 
and the Cass county court was without jurisdiction, and 
its judgment void; and that the attempted marriage was 
wholly void, and that no marriage between the parties 
was ever effected or consummated, by conduct or other- 
wise; and that Mrs. Steen acquired no interest, dower or 
title to Winch’s estate because of such marriage. The 
court further finds that Mrs. Steen’s alleged interest had 
been conveyed to Norman, Morton, Gates and Rice as al- 
leged, but that each of them had notice of Winch’s insanity 
at the time he conveyed the property to Mrs. Steen, and 
that all their deeds were void and should be delivered up 
and-canceled. The court finds that the conveyances of lot 
9, block 4, Hoppe’s Bonanza, to Mrs. Steen, through 
Foster and wife, were void and should be canceled as a 
cloud over plaintiffs’ title to that property. The court 
finds that the rents and profits of the premises from April 
18, 1898, to the date of the decree were $9,314.03 ; that Mrs. 
Steen had made improvements upon the property since 
April, 1899, to the amount of $7,783.34; that she paid 
taxes amounting to $1,530.69; that the improvements and 
taxes were paid out of the rents, and that she was entitled 
to offset them; that Mrs. Rice had made valuable improve- 
ments to the amount of $169.11; that Gates’ improvements 
to the value of $11.84 should be paid for by plaintiffs; 
that all of the defendants should be perpetually enjoined 
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from conveying, incumbering or interfering with the real 
estate, and that the title of plaintiffs should be quicted as 
against the defendants; and defendant Maranda J. Steen 
should forthwith convey to plaintiffs the real estate in 
Pine county, Minnesota, and in Cook county, Illinois, 
and turn over to plaintiffs the possession thereof. A de- 
cree was entered in pursuance to these findings. The par- 
ties, however, do not bring error, but have entered an 
appeal in this court. 

Appellees say that the issues are: (1) Was Winch in- 
sane when he executed all of the deeds to Mrs. Mitchell, 
and when he attempted to marry her, and were the deeds 
and marriage void on that account? (2) Were the con- 
veyances without consideration, and procured by. Mrs. Mit- 
chell by undue influence exercised through illicit sexual 
intercourse? (3) Was the divorce at Plattsmouth void 
for want of jurisdiction over the subject matter, and lack 
of consent on the part of the state; and was the marriage 
of Winch and Mrs. Mitchell consequently void, he being 
admittedly insane at the time his first wife died in 1898? 

Practically the question is, was Winch insane on and 
after May 10, 1892, till the time of his death, as the trial 
court found? If not, were the deeds to Mrs. Mitchell 
procured by undue influences? Is the statute of limita- 
tions a bar against plaintiffs’ recovery of this real estate 
on that ground? Is the decree of divorce in Cass county a 
nullity? 

Tf, as the trial court found, Winch was wholly insane 
in 1892 when he made these deeds and contracted this 
second marriage, and remained so until his death, then the 
setting aside of all his transactions was right and should 
be affirmed. None of the grantees were ignorant of the 
actual conditions. If, on the other hand, he was simply 
weak and under undue influence as a frail old man, past 
three score and ten, the questions as to the statute of 
limitations and as to the jurisdiction of the Cass county 
district court to grant the divorce become important. 

The testimony consists of nearly 1,400 pages of stenog- 
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rapher’s notes, taken mostly from the lips of 67 witnesses. 
It is conceded that there is evidence tending to support 
the trial court’s finding of insanity. Counsel frankly say 
that if this record is to be examined only to see if it con- 
tains evidence which, taken by itself and uncontradicted, 
would warrant the conclusion reached, then there is no 
use of going further and the decree should be affirmed. 
They also confidently assert that an examination of it all 
will show that the weight of evidence is against the learned 
court’s sweeping finding of insanity; and they claim that 
the Cass county district court was not without jurisdic- 
tion to grant the divorce; and that any claim of mere 
undue influence in the procurement of these deeds is 
barred by the statute of limitations. 

A somewhat careful examination of the testimony has 
been made. It shows that Winch was born in 1822, was 
married in 1847 in Providence, Rhode Island, living there 
with his wife until 1856, when he went to Chicago; his 
history from that time is not traced until his arrival in 
Logan, Iowa, in 1871; after 1856 he seems to have gone 
home, only occasionally, to Rhode Island, where his 
family consisted of the wife, three daughters and an 
epileptic son. In 1871 he located at Logan, Iowa. He was 
at that time possessed of considerable money; he seems 
to have engaged in the business of loaning money, in the 
name chiefly of his wife and of a sister in Chicago, from 
both of whom he held powers of attorney which were 
placed on record; his method seems to have been to take 
secured notes for the full dmount of the loan and legal 
interest, and to exact from the borrower as much addi- 
tional in the way of bonus as he could obtain, calling it a 
“chip” or “commission.” In the collection of these loans 
he would frequently acquire the property on which they 
were secured; he seems to have prospered steadily in the 
loan business until the year 1885, but to have been from 
the first inception of it a man of eccentric habits and ex- 
citable temper; his actions, as related, amply justify the 
description of him in these terms by his brother-in-law, 
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quartermaster general Denis, of Rhode Island. In 1884 a 
judgment for $5,000 was recovered against him for assault 
by a young woman, who claimed he had enticed her to his 
rooms by a promise of the gift of a sewing machine; she 
had been employed in a family where he boarded for some 
years, and was just married. He seems to have had in- 
creasing troubles in his business at Logan, and to have 
been acquiring, in the meantime, some Omaha real estate; 
and in 1887, without entirely closing out his property in 
Harrison county, Iowa, he removed to Omaha, where he 
had erected an apartment house, in which he had rooms; 
in 1888 a woman, calling herself Mrs. Mitchell, a dress- 
maker, took lodging in the house, in rooms adjoining his; 
another lodger at the time, Mrs. Bowman, testifies that 
she had been preparing Mr. Winch’s meals, but that, al- 
most immedately after the arrival of the new lodger, the 
latter began to prepare his meals, and very shortly there- 
after a door was cut between this new lodger’s room and 
his, and that the rooms were occupied by them in common. 
The defendant, however, says that she was merely a 
lodger, and continued her work as a dressmaker, from the 
time of her entering the building in June, 1888, until 
November, 1888, when she took employment as Winch’s 
housekeeper at $20 a month, with board, lodging and 
necessary clothing. She says that she continued in that 
capacity and position, without any improper relations, 
until May 16, 1892, when she and Winch were married in 
Council Bluffs, Iowa. The first wife’s decree of divorce 
was rendered at Plattsmouth, on April 30 of the same 
year. One witness, however, testifies positively to spend- 
ing a night in their rooms in 1891, and that Winch and 
the woman occupied the same bed, in the room next to the 
one where he slept. 

Dr. Tilden, introduced by the plaintiffs to testify as an 
expert, heard the testimony introduced by the plaintiffs; 
he also, in the year 1896, and again in 1898, as a member 
of the Douglas county insanity commission, made a per- 
sonal examination of Mr. Winch and, on both occasions, 
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found him insane, suffering from senile dementia, with 
delusions, especially as to his property. He was asked 
whether, taking the testimony which had been produced 
as true, Mr. Winch was insane prior to 1896, when he came 
under Dr. Tilden’s personal observation. The opinion 
was expressed that he was previously insane. The doctor 
was then asked, whether, in view of all the evidence, he 
could fix the time when Mr. Winch became insane. He 
replied that he could give an opinion on that point, and 
was asked to do so. To this latter question no objection 
was made. The doctor then proceeded to recite some of 
the facts and testimony which led him to conclude that the 
disease began as far back as 1884, and that its first dis- 
tinct manifestation was the assault on the young woman 
in Mr. Winch’s rooms, at Logan, in that year, and finally 
gave it as his conclusion from the evidence that Mr. Winch 
was not capable of making the deeds, or entering into the 
marriage contract, in May, 1892, under which Maranda 
J. Steen claims the real estate involved in this action. 
Most of this evidence is without objection. Much of it 
seems obnoxious to the objection that the question was put - 
in such a manner as to cover the very issue to be sub- 
mitted to the court, a form which is condemned in many 
well considered cases. Dolz v. Morris, 10 Hun (N. Y.), 
201; Smith v. Hickenbottom, 57 Ia. 733, 11 N. W. 664; 
Clark v. Detroit Locomotive Works, 32 Mich. 348; Rogers, 
Expert Testimony (2d ed.), sec. 26. 

Dr. Akin, called on rebuttal, was asked a number of 
questions as to the leading writers on the subject of 
senile dementia, and their statements. He was asked as 
to who is generally recognized in that community as the 
best expert on mental diseases, and permitted to answer, 
over defendants’ objection, that it was Dr. Tilden. Doubt- 
less the court “is at liberty to examine other witnesses to 
aid it to determine whether he (the expert) is qualified to 
draw a correct conclusion upon the question relating to 
_ the science or trade in relation to which he is to be ex- 
amined.” Rogers, Expert Testimony (2d ed.),.sec. 17. In 
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the present instance, however, the examination was not for 
that purpose, as the evidence by Dr. Tilden had already 
been submitted. The purpose seems to have been to in- 
duce the trial court to give additional weight to Dr. Tilden’s 
conclusion as to Winch’s incapacity. The decision seems 
to have followed Dr. Tilden’s opinions, and it is earnestly 
contended that they are not well founded; that the utmost 
which the evidence shows as to Winch’s condition, up to 
the time of the making of these deeds to Maranda J. 
Mitchell and contracting the second marriage with her, is 
only weakness and eccentricity, and nothing which will 
justify the finding that those acts are totally void. 

It is conceded that in 1896 Winch was violently insane; — 
that he never recovered; and died, demented, in St. 
Bernard’s Hospital in Council Bluffs in 1899; that when he 
made these deeds and contracted this marriage he was 70 
years old and feeble in health; that the trial court was 
justified in finding that nothing was paid for the deeds, 
and in finding that the $1,300, which defendant Maranda 
J. Steen says she let Winch have prior to that time, was 
wholly mythical, and that she herself had admitted as 
much in other litigation. Dr. Tilden bases his opinion 
that the disease had started in 1884 on the statements as 
to the assault upon Mrs. Rogers, together with some irra- 
tional conduct in regard to the removal of a fence, which 
_ Winch discovered, in midwinter, was over on his land 
a few feet. He ordered it immediately removed to his own 
serious detriment, by exposing his haystacks, as well as to 
that of the neighbor who was compelled to remove the fence. 
The testimony of the district attorney of Harrison county, 
and of the county clerk, to his lack of memory and ex- 
citability, and the testimony to the same effect by the wit- 
nesses Norman and Bolter, indicated a very great loss of 
memory, and the progress of the disease through 1888, 
1889, 1890 and 1891. In these latter years, there was 
some evidence produced of his quarreling with the school 
children; witnesses swearing to his chasing the children 
with a shotgun, with a club and with a horsewhip. The 
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doctor cites evidence tending to show that in a number 
of instances he collected notes, gave receipts against them, 
then forgot the transaction, and brought suit on the notes. 
Some testimony by Judge Sullivan of Plattsmouth,. who 
was the first wife’s attorney in the divorce suit, was men- 
tioned, that at the time he acted quite irrationally, boasted 
of his dissolute relations with numerous women, of im- 
proper relations with his first wife before he married her, 
would laugh and cry without cause for either. These 
things, all combined, in the opinion of Dr. Tilden, indicated 
that the disease, which had proceeded to complete dementia 
in 1896, had already become well marked in 1892, when 
these symptoms were observed. These symptoms are all 
gathered, as fully as counsel seem to have been able to do 
so, in question 5440, on page 816 of the testimony, asked 
on cross-examination of Dr. S. K. Spalding. The latter has 
31 years’ experience, 20 of it in Omaha; is a graduate 
of the Bellevue Hospital College of New York city; had 
made nervous and mental diseases a specialty, and is at 
present United States pension examiner in Omaha. In 
the years 1889, 1890 and 1891 he was a member of the 
school board. He had known Mr. Winch since the fall 
of 1889, first, as a member of the school board, he rented 
a room from him for school purposes, from that time until 
July, 1890, and in April, 1890, a new contract was made, 
renting the same room and another for the following year 
for the same purpose; this business the doctor personally 
transacted with Mr. Winch. While the rooms were oc- 
cupied as a school room, the doctor was frequently there 
and had frequent talks with Mr. Winch. The rooms had 
to be repaired and some alterations made, which Mr. Winch 
did. His arrangements were well considered and rational. 
In the spring of 1890 he began to treat Mr. Winch for 
bronchial trouble, for which the doctor examined him and 
wrote a prescription; that he treated Mr. Winch for this 
trouble, occasionally, until some time in the vear 1895, 
when he was consulted with regard to Mr. Winch’s kidneys, 
and found him suffering from excessive uric acid, which 
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had produced lumbago pains in his back. Dr. Spalding 
observed no indications of mental disease or unsoundness 
while treating him, up to 1895, and thinks he was entirely 
sane up to that time. On cross-examination this question 
was asked of him: 

Q. Supposing a man, 60 years of age, goes to the house 
of a neighbor in the winter time, on a farm, and has the 
line fence measured, and finds that the fence is over on his 
land at one end about a foot, and at the other end about 
two or three rods; he goes to the neighbor’s house in the 
dead of winter, when the ground is frozen and the snow 
on the ground, and demands the immediate removat of the 
fence; holds one hand in his hip pocket and threatens with 
his fist with the other hand, and does this over the pro- 
test of the tenant, that if the fence is removed it will de- 
stroy his own crops as well as work an injury to the neigh- 
bor, who removes the fence; but in spite of that he pro- 
ceeds and requires the neighbor to remove the fence; and, 
about the same time, he finds a young woman on the 
streets of the town where he lives, who has just recently 
been married; this young woman had lived in the family 
where he had lived, for a number of years; she was a 
virtuous, good woman; he asked her to go over to his 
office: said to her, “Come over, I want to give you a sewing 
machine. She went into the office; he locked the door and 
she said, “Where is the sewing machine?” His room—the 
room where he stayed, his bedroom, instead of his office. 
He locked the door upon her. She said, “Where is the 
sewing machine? I don’t see any in the room.” He an- 
swered, “Get down on that bed there, and I will show you 
the sewing machine.” And they had a fight, and she 
screamed for help, and finally was able to make her escape. 
Four years after that event, and in the year 1888, this 
same man went from his house at 7 or 8 o’clock in the morn- 
ing, at half past 7 or 8 o’clock in the morning, in a country 
town, in the summer time, in the month of June, when 
the people of the town were stirring about, in a public 
part of the town, in sight of the court house; and he went 


48 NEBRASKA REPORTS. [Vor. 71 _ 
Aldrich y. Steen. 


with a pair of slippers, pair of drawers, and undershirt 
and straw hat, and nothing else on his person whatever; 
led one horse to water to a livery stable in the neighbor- 
hood; down one alley and out another alley; took that 
back, and Jed another horse and watered it, in this condi- 
tion ; later, in the same summer, and not long after that, he 
goes to this barn, the same barn, and demands the team of 
another man and wants to drive that team; the liveryman 
says, “You can’t. have that team”; and, in spite of that, 
he goes and gets a harness and says, “Now I want to drive 
that team.” And the man still says, “You can’t drive that 
team,” and tells him to go away and leave the barn. A 
few years later than that, 4 years or 3 years later than 
that, he commenced a divorce suit against the wife by 
whom he had 6 children, in a county other than the county 
of his residence; and, in the preliminary motions to the 
divorce trial, he engages in conversation with the other 
lawyers, on the other side of the case, and says to them, 
and refers to his wife as a damned old bitch, and laughs, 
and, in the next sentence, he refers to his children and 
cries; and later on in the trial of the case, he testifies upon 
some matters in the case in an apparently rational man- 
ner; he a little later than this becomes embroiled—before 
this, in the years 1890, 1891 and 1892, he becomes em- 
broiled in quarrels with school children of the neighbor- 
hood; he runs certain of the children with a shotgun; he 
runs others with a buggy whip; others with a club; he 
drives through the streets of the city where he lives with 
a sulky and a peaked jockey cap, behind a horse which he 
supposes is fast, although as a matter of fact it is not a 
fast horse; in the years 1891 and 1892, at different times, 
he called at the office of the clerk in the village first men- 
tioned; he speaks to the clerk of the court, and demands 
the inspection of certain records and, when they ask what 
records he wants, he says he has forgotten what records 
he wants, and leaves the office; at other times he goes to 
the clerk’s office, and asks for information about certain 
cases, or certain records, which the deputy clerk gives 
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him and explains to him fully, and within five minutes 
he comes back, and asks for the same information, saying 
he has forgotten; at these visits he talks to the clerk, and 
to his deputy there, secretly and confidentially about mat- 
ters which are not of a secret character, but of public 
nature and public records; and takes them into the vault 
of the clerk’s office in order to talk to them, at times, not 
always, and all of these things occur prior to the making 
of a deed, which he made on the 10th day of May, 1892; 
prior to this time, he also had a housekeeper come to his 
house in the year 1888; she stayed with him until the year 
1892, at which time, after the making of certain deeds, he 
entered into the marriage relation, or attempted to enter 
into the marriage relation with her; prior to the time he 
was married to her, he lived with her in the same rooms; 
at times they occupied the same bed; their clothes were in 
_the same wardrobe, and she exercised great influence over 
him; she attended the divorce trial against his first wife 
at, the neighboring city, sat at the counsel table—attended 
him when he went to the lawyer's office concerning his 
divorce; took an active interest in the divorce case and 
in all proceedings relative to if. Putting these things to- 
gether, and that he, in this deed of May 10, deeded all his 
property in the county where he lived; in subsequent 
deeds, he deeded all the property he had to this woman, 
including not only the lands, but notes and mortgages and 
all securities of every character, amounting to approxi- 
mately $£0,000 worth of property and lands, and this with- 
out any consideration, unless it was a few hundred dol- 
Jars, or less than $2,000 at most; taking these circumn- 
stances into consideration, are you able to say whether 
the man that I have described was sane or insane at the 
date, 1892, when he made that deed? 

A. Whether le was sane or insane? 

Q. Yes, sir. I will add to that question, also, that he 
used a catheter from the vear 1888 on, until the time he 
died. I will add these other elements, if you will permit 
me, that in 1896 he was declared insane hy" the insanity 
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commission of the county where he lived, and that he 
died in the asylum in 1899? 

A. A part of his acts show the results of a self-willed 
sane man, and the other part show the results of an in- 
sane man. Of course the insanity part of it, when he was 
declared insane by the board, he was evidently insane, but 
‘the other parts— : 

Q. I am asking you now for your opinion as to his 
sanity or insanity in the year 1892? 

A. I would say he was sane. 

Some complaint is made of the unfairness of Dr. Spal- 
ding, and of the fact that senile dementia is even declared 
by him not insanity at all. There seems, however, noth- 
ing to indicate that he was unfair in describing his inter- 
course with Mr. Winch during the years from 1889 to 
1895, and a number of witnesses, including Dr. Gibbs, and 
Dr. Bailey, a dentist, B. B. Wood of the Merchants Na- 
tional Bank and C. 8. Rogers formerly of the same insti- 
tution, where Mr. Winch had a bank account from 1887 
to sone time in 1896, George F. West, agent of the North 
Western R. R. Co., and Mr. Jainison of layden Bros., 
where Winch had an account, and other witnesses includ- 
ing Mr. Gates, testify that there was nothing in Mr. 
Winch’s actions or manner during the years from 1890 
to 1895 that impressed them as indicating mental un- 
soundness. It is true that some of them, like the chief 
defendant herself, weakened their statements by making 
their testimony apply to the years 1896 and 1899, when 
he was admittedly hopelessly insane, as the sister of Ms. 
Steen writes to the witness Norman in September, 1896, 
a “raven maniac.” 

The evidence, however, taken as a whole, indicates that 
in May, 1892, Winch had become a weak and feeble old 
man entirely under the influence of Mrs. Mitchell, as she 
then called herself. His institution of the action for 
divorce in Cass county, and his subsequent attempt to dis- 
miss it when the first wife appeared to contest, and the 
prominence of Mrs. Mitchell in that litigation, and the deed- 
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ing to her of the property 10 days after the decree was 
rendered, while Winch was alarmed at the prospect of the 
lawyers getting it, indicate great weakness on his part, 
and it is not improbable that there was already, as Dr. 
Tilden indicates, some mental unsoundness, enough, it 
would seem, to render the deeds voidable in connection 
with the lack of consideration, and the undue influence 
exercised by Mrs. Mitchell. It does not seem, however, 
that the evidence in this case warrants a finding that there 
was, at that time, any such total want of understanding 
or special delusion causing these deeds, as would render 
them void, in the absence of any fraud or undue influence.- 
Mulloy v. Ingalls, 4 Neb. 115; Dewey v. Allgire, 37 Neb. 6. 
There can be very little doubt that a conveyance by Winch 
at the time in question, fairly made to one who paid a good 
consideration, would have to be upheld. There are no 
facts in this record on which such a deed could be set 
aside. The action of the trial court can therefore only be 
upheld on the ground that, in addition to the weakness of 
mind, there was fraud or undue influence in the causing 
of the transfers, and that the second marriage was void for 
some other reason than Winch’s insanity. If he was ca- 
pable of contracting, his second marriage was valid, unless 
the previous one stood in the way. Compiled Statutes, 
secs. 1, 2, chap. 52 (Annotated Statutes, 5300, 5301). 

It is urged, however, that unless absolute insanity is 
found to exist in this case, the action was barred by 
section 12 of the code. It is true that this section has 
been held to bar, after 4 years, an action by the heirs of a 
former owner to set aside a deed for fraud and undue in- 
fluence. Kohout v. Thomas, 4 Neb. (Unof.) 80. And an 
owner claiming fraud in the sale of the premises by an 
assignee in bankruptcy has been held subject to the same 
bar. Hughes v. Housel, 33 Neb. 703. 

In Parker v. Kuhn, 21 Neb. 418, 433, it is held that a 
bill to redeem by a junior incumbrancer from a sale had 
by a prior lienholder is governed by section 16 of the code 
and must be brought within 4 years. In addition to the 
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above holdings, there are a great many more to the effect 
that a creditor’s bill, claiming no interest in the title ex- 
cept through the fraud in the conveyance, must be filed 
within four years, under section 12. 

These latter, manifestly, have nothing to do with section 
6, which provides for the commencing of an action to re- 
cover “title and possession” of land within 10 years after 
it accrues. It is hard to see why this section 6 does not 
apply as well to a suit in equity brought by an heir to get 
title, who claims the deed of an ancestor is void, as it does 
to an action in ejectment based on the same claim. The 
holdings of this court, above given, seem to have settled, 
however, that the equitable action must be brought within 
4 years. 

Even this does not relieve the defendants in this case. 
The petition expressly alleges, and the: facts show, that. 
the control over Winch by his second wife continued 
steadily until his violent delusions necessitated physical 
restraint. This was procured by her and lasted to the end 
of his life. The procuring and holding of these deeds and 
of this property by such means was therefore a continuing 
act, which closed only with his death in 1899. This action 
was begun in April, 1902, by his heirs. No authorities 
have been cited to sustain a holding that a weakness and 
undue influence which could wrongfully cause the deeds 
in May, 1892, and which only increased as the years went 
on, would not excuse the bringing of an action by Winch 
while it lasted. It is not thought that any can be found. 
The fraud must be deemed to have continued till 1899, and 
the action therefore to be in time. 

It remains to consider what is the effect of the Platts- 
mouth divorce and of the second marriage. The provision 
of section 1, chapter 25, Compiled Statutes (Annotated 
Statutes, 53824), that the marriages declared void by sec- 
tion 8, chapter 52 (Annotated Statutes, 5302), shall be 
so without any decree of divorce, would impliedly prevent 
all others from being so. Section 3 avoids marriages only 
between a white person and a negro of at least one-fourth 
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blood; marriages where either party has a husband or a 
wife, or is insane or an idiot, or the parties are too nearly 
related. Section 1, chapter 52, Compiled Statutes (An- 
notated Statutes, 5300), makes consent the essential requi- 
site to civil contracts, which it makes marriages to be. 
Thus this state seems clearly to have adopted the prevailing 
rule that, while absolute inability to contract, insanity or 
idiocy, will avoid a marriage, mere weakness will not, un- 
less it extend so far as to produce the derangement that 
avoids all contracts, by doing away with the power to con- 
sent. 1 Bishop, Marriage and Divorce (4th ed.), sec. 125. 
As we have concluded that this power was not destroyed in 
Mr. Winch until some time in 1895 or 1896, it follows that 
the marriage of May 16 was valid if the former one was 
no obstacle. That former marriage had been attempted 
to be dissolved by the Plattsmouth divorce. It is urged - 
that section 45, chapter 25, Compiled Statutes (Annotated 
Statutes, 53869), forbids the marriage of a divorced person 
within 6 months after the rendition of the decree. The 
prohibition, however, extends only for 6 months after the 
decree. In the present case, if the divorce was valid, the 
continued cohabitation of the parties, under claim of mar- 
riage, after that time would make them man and wife. 
Winch’s capacity lasted at least this long. Laton v. Katon, 
66 Neb. 676. 

The only remaining question is, whether or not the 
action of the district court for Cass county was so entirely 
without jurisdiction as to render the decree void. If the 
divorce decree was void, there was no marriage with Mrs. 
Mitchell. By the time the first wife died, June, 1898, 
Winch had become, and after that remained, hopelessly 
demented and incapable of assenting to a marriage. This 
question seems to have been carefully considered by the 
court at Plattsmouth after Mr. Winch, discouraged by 
the cross-bill, sought to dismiss his action, and have the 
cross-bill dismissed on the ground that the Cass county 
district court had no jurisdiction. This was refused, and 
no appeal taken. Section 6, chapter 25, Compiled Stat- 
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utes (Annotated Statutes, 5328), provides that a divorce 
may be granted in the county where the parties, or either 
of them, reside, on a petition by the aggrieved party. In 
this case the husband had applied in Cass county, though 
residing in Douglas, and had procured service on the wife 
by publication. The wife then exhibited a cross-petition. 
He then asked to dismiss. The district court held that he 
was estopped from denying his residence in Cass county, 
and must abide by the forum of his own selection. 

Of course, the sole ground on which the motion to dis- 
miss the cross-bill could be sustained would have been 
that section 6, above quoted, in giving jurisdiction “where 
the parties, or one of them, reside,” impliedly forbade it 
to all other district courts of the state. No action of par- 
ties or of the court itself can enlarge the latter’s powers 

_over the subject matter. The law, alone, creates a tribunal. 

In Burkiand v. Johnson, 50 Neb. 858, the want of an 
acknowledgment of an arbitration agreement was held to 
prevent jurisdiction to render judgment on it, though all 
the parties were before the court. In Anderson v. Story, 
53 Neb. 259, the county court was held to have no juris- 
diction to examine the accounts of a foreign guardian, and 
the case was dismissed here for that reason, after having 
been litigated by the parties without objection in the 
county and district courts. In Johnson v. Bouton, 56 
Neb. 626, it is decided that a district judge, at chambers, 
has no authority to dismiss an action for an injunction, 
and such act is void, though the parties agree that he may 
decide it there. In Armstrong v. Mayer, 60 Neb. 423, the 
right of the district court to entertain an appeal in forc- 
ible entry and detainer cases was denied, though both 
parties acquiesced and tried the case there. 

In the present case, however, it is clear that an act of a 
party could confer jurisdiction. The first Mrs. Winch 
could have taken up her abode in Cass county at any time 
before the trial, and given the court full power under sec- 
tion 6 to hear the case. It seems probable that the action 
of plaintiff in filing there his petition and affidavit for 
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publication, had estopped him to object that she had not 
done so. That, in itself, was an implied statement that he 
-resided in Cass county, on which she had a right to rely. 
Of course, if he was estopped, she, and any one claiming 
through her, must be, after she has acted on that estoppel. 
Section 11, chapter 25, Compiled Statutes (Annotated 
Statutes, 5834), provides that divorce cases shall be con- 
ducted as other suits in equity. Section 8 makes residence 
in the state essential. It seems clear that the effect of sec- 
tion 6, above cited, is not to limit the jurisdiction, but to 
provide for its exercise with due regard to parties’ con- 
venience. Of course, there was no authority of law for 
any publication of notice in Cass county. In the absence 
of any appearance by defendant, the whole proceedings 
would have been of no effect as against her. But she did 
appear and got the decree, and it does not seem that his 
heirs can collaterally assail it. The decisions seem to hold 
that appearance by a defendant in divorce cases confers 
jurisdiction of the person. 

In In re Ellis’ Estate, 55 Minn. 401, 23 L. R. A. 287, the 
claim of some heirs that their father’s marriage was void 
because his first wife had been divorced in a county in Wis- 
consin, where neither party resided, was disallowed. As 
here, the parties had appeared, and alimony been awarded 
and paid. ‘The court say that bringing the action in a 
wrong county is but an irregularity. 

Estoppel on a party plaintiff to claim nonresidence, as 
affecting jurisdiction in a divorce proceeding, is distinctly 
held in Hillis v. White, 61 Ia. 644, 17 N. W. 28. In Chiches- 
ter v. Donegal, 1 Add. Eccl. Rep. (Eng.) 13, entering ap- 
pearance in London is held an estoppel to claim want of 
jurisdiction because of actual residence in Dublin. Other 
cases are cited in a note to In re Hllis’ H’state, supra. Of 
course, as held in People v. Dawell, 25 Mich. 247, if neither 
party is actually domiciled in a state, no jurisdiction to act 
upon their status in that state’s courts can attach. In the 
present case, there is no question as to jurisdiction in the 
state. That being so, it would seem that under the pro- 
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vision, that the rules of equity procedure shall apply to 
divorce proceedings, the ordinary rules of estoppel must 
apply. 

Is it, however, necessary that it be held that the action 
of the Cass county district court was right, in order to 
make it conclusive? The question as to jurisdiction here is 
not as to the powers of the court, but whether those powers 
were brought into action by the facts of residence and the 
situation of the parties, brought about by their own acts. 
The question as to the court’s jurisdiction under those 
facts was raised and decided. That decision remains en- 
tirely unmodified. Was not the court authorized and 
required to pass upon the existence of these facts and their 
effect, and is not its adjudication conclusive until reversed 
or modified? Phelps v. Mutual Reserve Fund Infe Ass’n, 
112 Fed. 453, 50 C. C. A. 339; Dowdy v. Wamble, 110 Mo. 
280; City of Delphi v. Startzman, 104 Ind. 343; State v. 
Scott, 1 Bailey (S. Car.), 294; Strohmier v. Stumph, 
Wils. (Ind.) 304. 

We are satisfied that the decree of divorce is-valid as 
against this collateral attack. 

It is recommended that the decree of the district court 
setting aside the several deeds of conveyance be affirmed, 
and that so much of said decree as disaffirms the marriage 
of Seth F. Winch and Maranda J. Winch be reversed and 
set aside, and that the title to the several tracts of land 
therein set aside be decreed to be in said plaintiffs, sub- 
ject to the dower right in said Maranda J. Winch and her 
grantees, if she has conveyed it. 


AMEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is so far modified 
as to judge and affirm the validity of the marriage of Seth 
F. Winch and Maranda J. Winch, now Maranda J. Steen, 
as alleged in the answer and cross-petition of the said 
Maranda J. Steen, and that the title of the plaintiffs in 
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the lands described in the petition. by them inherited from 
their father, the said Seth F. Winch, is subject to the right 
of dower of the said Maranda J. Winch and her grantees, 
and, as so modified, the decree of the district court is 
affirmed. 

JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed June 30, 
1904. Deerce of district court affirmed: 


1. Divorce: Jurispiction. The district courts of this state have no 
jurisdiction of the subject of divorce except such as is given 
them by the statute providing for divorce and alimony. 


ReEstvence. The residence of one of the parties in 
the county in which the action is brought is necessary to the 
jurisdiction of the court. 


3. Judgment: JURISDICTION: COLLATERAL ATTTACK. When the record 
affirmatively shows the nonexistence of some fact necessary to 
the jurisdiction: of the court over the subject matter of the 
‘action, a judgment pronounced therein will be void and may be 
collaterally attacked. : 


SEDGWICK, J. 


Argument was had before the court upon the motion for 
rehearing in this case. The principal question discussed 
was the jurisdiction of the district court for Cass county 
in the divorce proceedings discussed in the former opinion. 
It appears that in those proceedings the court found that 
neither party was a resident of the county. In fact, after 
Mr. Winch had begun that action for a divorce, and his 
wife had filed her cross-petition asking for a divorce and 
alimony against him, he sought to dismiss the proceedings, 
and for that purpose challenged the jurisdiction of the 
court upon the grounds specifically alleged by him, that 
neither party was a resident of Cass county. This was 
not controverted by the cross-petitioner, but it was urged 
that Mr. Winch, by bringing the action in that county, 
was estopped to deny the jurisdictiou of that court. This 
theory appears to have been adopted by the court and, 
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accordingly, the action was proceeded with upon the cross- 
‘petition, and a divorce decreed in her favor. 

1. In Cizek v. Cizek, 69 Neb. 800, the second proposition 
of the syllabus is: 

“Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute, and every power ex- 
ercised by the court with reference thereto must look for 
its source in the statute, or it does not exist.” 

The jurisdiction of the district court to decree a divorce 
is given by section 6, chapter 25, Compiled Statutes (Anno- 
tated Statutes, 5328) : , 

“A divorce from the bonds of matrimony may be de- 
creed by the district court of the county where the par- 
ties, or one of them, reside, on the application by the peti- 
tion of the aggrieved party in either of the following 
cases.” 

There follows a statement of the grounds for divorce. 

Section 8 places further restrictions aes the party ap- 
plying for divorce: 

“No divorce shall be granted unless the cousin 
shall have resided in this state for six months immediately 
preceding the time of filing the complaint, or unless the 
marriage was solemnized in this state, and the applicant 
shall have resided therein from the time of the marriage to 

_ the time of filing the complaint.” 

This language clearly is not intended to enlarge the 
jurisdiction of the court. We think the reasonable con- 
struction of these sections is that the district court has no 
jurisdiction in divorce cases unless one of the parties is a 
resident of the county. The place of residence of the par- 
ties, being a question of fact, must be investigated as other 
questions of fact are investigated. If the pleadings had 
presented that issue, and the record showed that evidence . 
had been taken thereon by the court, the question whether 
a judgment rendered therein would be conclusive upon the 
parties as against a collateral attack, would be a very 
different question from the one presented here. 

This record shows conclusively that neither party re 
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sided in Cass county when the cause was begun, nor when 
it was tried. 

In questions of jurisdiction over the person, the rule is 
that, when the record shows that no such jurisdiction .ex- 
ists, the judgment rendered against such party is void, and 
its validity may be shown in any action in which it may be 
called in question. Chicago, B. & Q. R. Co. v. Hitchcock 
County, 60 Neb. 722; Fogg v. Ellis, 61 Neb. 829. The same 
rule, of course, is applicable to questions of jurisdiction 
over the subject matter. We conclude that the divorce 
proceedings in Cass county were void, and that no rights 
can be predicated thereon. 

2. Upon the question of the insanity of Mr. Winch at the 
time of the execution of the instruments attacked in these 
proceedings, and also upon the question whether those in- 
struments were procured from him by undue influence, we 
are satisfied with the reasoning of the commissioner upon 
the former hearing, and also with the commissioner’s dis- 
cussion of the application of the statute of limitations to 
these .proceedings. The claims of the defendants William 
H. Gates and Henry Rice are, in their brief, predicated en- 
tirely upon the validity of these conveyances, which were 
by the commissioner held invalid. This appears to dispose 
of all of the questions raised in the case. 

The judgment of this court upon the former hearing 
modified the decree of the district court. That part of our 
former judgment is therefore vacated and the decree of 
the district court 

AFFIRMED. 


PARKE GODWIN ET AL. VY. LOUIS Harris, 
Firap Fesruary 4, 1904. No. 13,337. 


1. Lease: Forrerrcvne. In the absence of a statute providing other- 
wise, unless such demand is waived by the terms of the lease, a 
demand of rent on the day it becomes due is necessary to work a 
forfeiture of the lease for nonpayment. ; 
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Waiver. The lease in this case held to contain nc waiver 
of such demand. 


3. Constitutional Law. The amendatory act to section 1020 of the code 
of 1875, providitig for demand of rent and forfeiture at any time 
after default, held unconstitutional as not properly entitled and 
not repealing the section sought to he amended, and leaving the 
common law requirement of demand on the rent day in force 
until the curative act of 1903. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Reversed. 


James H. Van Dusen, for plaintiffs in- error. 
F. A. Brogan, contra. 


HASTINGS, C. 


Plaintiffs in error, defendants below, and hereinafter 
called defendants, complain of a jndgment for restitution 
in an action for forcible detainer. November 1, H. D. 
Estabrook leased the premises in question to the,defendant 
Godwin for the “term from the first day of November, 
1901, until the first day of December, 1901, and thereafter 
from month to month so long as the rent shall be paid 
and the other covenants of the lease kept and performed. 
* * * This lease not to be in force later than the 1st 
day of November, 1902.” Godwin took possession and has 
held it ever since. The codefendant Brown is in possession 
of a portion of the premises under a sublease from God- 
win; before the expiration of the lease an extension for 
two years, by mutual consent, was indorsed upon it and 
signed by the parties. By deed dated October 28, 1902, 
Estabrook conveyed the premises to the plaintiff Harris. 
The deed was delivered to Harris November 5, 1902. 
November 8, notices were served on defendant Godwin, by 
both Estabrook and Harris, of the sale and that his lease 
would terminate in 40 days, and that November’s rent 
was payable to Harris and that it was demanded by him. 
On November 10 the formal three days’ notice to quit was 
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served on defendants, they having paid no rent for No- 
vember. November 14 of that year Harris commenced 
this action and, on the 26th day of the same month, re- 
covered judgment for restitution, which was appealed by 
the defendants to the district court. The complaint is 
that the defendants neglected, failed and refused to pay 
the rent for the month of November, 1902, which rent was, 
as provided in the lease, payable on the first day of No- 
vember, and the action is based on the assumption that, 
because of such nonpayment, the lease was terminated. 
Plaintiffs in error claim that the portion of section 1020 
of the code, providing that “a tenant shall be deemed to 
be holding over his term whenever he has failed, neglected 
or refused to pay the rent, or any part thereof, when the 
same was due,” is unconstitutional and void: First, be- 
cause it was added by way of amendment, and the amenda- 
tory act of 1875 contained no repealing clause, contrary 
to section 19, article 2 of the constitution of 1866; and 
second, because the provisions of the amendatory act of 
1875 are not germane to the original section which the 
act purported to amend. It is therefore claimed that the 
title to the amendatory act does not indicate its subject, 
and the act is therefore obnoxious to another clause of 
section 19, article 2, which requires the subject of the act 
to be expressed in its title. It is argued that, the amend- 
ment of 1875 being void, the forfeiture for the nonpay- 
ment of rent can only be enforced in the manner provided 
by the common law. It is claimed that there is not enough 
in the act, without the amendment of 1875, to warrant 
proceedings against a tenant holding over his term and,’ 
at any rate, that these defendants can be held to be tenants 
holding over their term only by virtue of that special en- 
actment of 1875, because the lease runs more than a year 
longer, and could be terminated according to its terms 
in three ways: By the expiration of its terms; by for- 
feiture for the nonpayment of rent; and by a sale of 
the premises, when the lease should be terminable by a 
forty days’ notice. 
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Among the stipulations of the lease was one that “the 
second party further agrees that, if the said rent shall not 
be paid promptly at the time the same shall become due, 
then this lease shall at once terminate.” The defendants 
claim that such provisions, while in form an agreement 
that failure to pay the rent shall terminate a lease, have 
always been construed as provisions in favor of the land- 
lord. They may be waived by him and are waived unless 
due steps are taken by him to reenter and forfeit the lease. 

It is then urged by the defendants that the forfeiture at 
common law, where there is no statute to aid it, must be 
a demand on the precise day the rent becomes due of the 
amount of the periodical payment; that such demand must 
be before sunset and continue until after sunset, with 
demand of possession at that time. This rent was due on 
November 1. Myr. Harris’ deed was only delivered to him 
November 5, and payment of the rent was demanded by 
him on the 8th; notice to leave was served on the 10th, and 
this action brought on the 14th of the same nonth; there 
was therefore no demand of the money on the day that it 
became due, and none of the above formalities enacted 
upon the premises. Defendants claim that, since the 
statute is invalid and the common law requirenents have 
not been complied with, there was in this action no de- 
mand and no forfeiture, and the judgment of restitution is 
consequently erroneous. They say that no statute of the © 
state of Nebraska, except the void one contained in the 
amendment of 1875, abrogates this rule of the common 
law, and that the holdings in this state, that tenants fail- 
‘ing to pay rent shall be deemed holding over their term, 
all rest upon this void statute. The defendants also claim 
that by the terms of the lease the rent was payable at the 
office of Estabrook’s agent; that the demand for the pay- 
ment of rent by Harris was in writing, and served by a 
deputy sheriff, and designated no place at which the rent 
should be paid; that no change of agent was made and, 
before the commencement of this suit, the rent was ten- 
dered to Mr. Estabrook’s agent, who refused it. He had in 
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fact given Godwin notice on November 3, when the October 
rent was paid, that he could receive no more rent. Rights 
are also predicated on the notice from Estabrook and 
plaintiff, served Noveniber 8, stating that the premises were 
sold and that defendants’ rights under the lease would 
terminate in 40 days from the receipt of that notice. It 
is urged that this is a complete waiver of any forfeiture 
for nonpayment of rent on November 1. 

The position of the plaintiff, defendant in error here, 
appears on page 17 of his brief: “If we are correct in our 
position that, under the law of the state of Nebraska and 
under the terms of this lease, nonpayment of rent gives the 
lessor an option to be exercised at any reasonable time 
thereafter by demand and notice to terminate the lease for 
nonpayment of rent, then it follows,” etc. -He claims that 
the right to forfeit at any time after a default for rent, by 
a demand for it under the terms of this lease, existed inde- 
pendently of the act of 1875. 

The only clause of the lease on which a forfeiture is 
claimed is, “If the said rent be not paid promptly at the 
time that the same becomes due, then this lease shall at 
once terminate, and the party of the second part agrees to 
surrender the immediate possession of the same.” This 
clause, undoubtedly, would be sufficient at common law 
to warrant a forfeiture of the lease, if a demand were made 
with due formality of payment of rent on the day it be- 
came due and it were not paid. Does it waive such de- 
mand? If not, is the act of 1875 excusing such demand 
yalid? 

There can be no question, and none is raised by the 
plaintiff, as to the fact that at common law a demand, 
with all due formalities, must be made on the day the rent 
becomes due and before the tenant enters upon another 
term. The cases cited by defendants’ counsel abundantly 
establish that this demand is required at common law, 
unless expressly waived. Ordinarily, such waiver is con- 
tained in the words “without further notice or demand” in 
the provision for the forfeiture, as in the case of Pendill 
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v. Union Mining Co., 64 Mich. 172, 81 N. W. 100. Of 
course, the same waiver might be expressed in other apt 
terms, but we do not find anything in this lease equivalent 
to it. It would seem that, in the absence of the clause of 
section 1020 of the code doing away with such demand and 
notice of forfeiture on the precise day that the rent be- 
comes due, any demand after that day and before the 
arrival of the next rent day would not be good. Whether 
such demand must be accompanied with all the ancient 
formalities of the common law, it is not necessary to de- 
cide. If not made on the day it is due, and the tenant 
enters upon a new term, it is at common law deemed to 
be waived. The landlord is then held to be relying upon 
his action for the accruing rent. See the cases collected in 
32 Cent. Dig. col. 370. It is certainly waived in this in- 
stance, so far as any forfeiture of November 1 is concerned, 
by the formal notice of November 8, that the tenancy 
would terminate in forty days from that date. This dis- 
tinctly recognizes the tenancy as still existing at that time. 
There are, toe, numerous cases holding that it is only the 
owner of premises at the time of a forfeiture who can 
avail himself of it. His grantee can not. Small v. Clark, 
97 Me. 304, 54 Atl 758. 

We are constrained to think that, in the absence of a 
statute permitting demand and forfeiture for overdue rent 
at any time, plaintiff had no right of action for forcible 
detainer in this case. 

It remains only to consider whether the act of 1875 is 
open to the objections made to it. It seems clear, and no 
attempt is made by the plaintiff to dispute it, that it is 
obnoxious, under the former decisions of this court, to 
both of the objections made against it. Its subject is not 
expressed in its title, and it does not repeal the section 
which it seeks to amend. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further 
proceedings according to law. 


AMES and OLDHAM, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


CHARLES W. OAKES, APPELLEF, V. ARTHUR C, ZIEMER BT 
AL., APPELLEES, AND SARAH GRUNINGER, APPELLANT. 


Fimep Fepsruary 4, 1904. No. 13,358. 


1. Decree: Oreninc. The dismissal of an epplication made by a non- 
resident defendant to open a decree under the terms of section 
82 of the code for want of notice, when such dismissal is based 
on defects in the answer tendered, does not bar a new applica- 
tion in which such defects are remedied. 


2. Res Judicata. The first dismissal, however, bars another one on 
the same grounds as the first, unless it affirmatively appears from 
the record that such matters were not considered on their merits. 


3. The answer in the present case held to tender no issue 
as to the existence or the amount of the plaintiff’s tax lien. The 
former answer, which was held insufficient, presented all the 
facts on which appellant bases a claim of right to open the 
decree merely for the pu~pose of redeeming. There being nothing 
in the record to indicate that this question was not heard upon 
its merits, it must be deemed settled by the former dismissal and 


its affirmance. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGr. Affirmed. 


Ricketts & Ricketts, for appellant. 
I. H. Hatfield and 8S. L. Geisthardt, contra. 


HAstines, C. 


In Oakes v. Ziemer, 61 Neb. 6, and in the same case on 
rehearing, 62 Neb. 603, the subject matter of this case has 
already been under consideration in this court. It is an 
attempt on the part of Sarah Gruninger, nonresident de- 
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fendant, to open a decree rendered against her and others 
in favor of Charles W. Oakes in foreclosure of a tax lien. 
A former application was dismissed by the district court 
in the following terms: “It appearing to the court that 
said application tendered no issue as against the plaintiff 
by the showing now on file, it is therefore by the court 
ordered that said application to open the decree of the 
court heretofore entered herein be, and the same hereby 
is, denied.” The former proceeding, like this one, was an 
attempt to open up the decree under section 82 of the code 
because of appellant’s nonresidence and of no actual notice 
to her of the pendency of Oakes’ action to foreclose his 
tax lien. The present application was alse dismissed by an 
order in the following terms: “This cause now comes on 
to be heard upon the motion of the defendant Sarah Grun- 
inger, to open the judgment and decree of the court hereto- 
fore entered herein, and for leave to defendant to answer 
the plaintiff’s alleged cause of action, and is submitted to 
the court; on due consideration whereof and being fully 
advised in the premises, the court finds that one applica- 
tion to open up the judgment and decree herein, made by 
the same defendant, has been overruled, and that the same 
question was therein adjudicated; it is therefore by the 
court ordered that said motion be, and the same is, over- 
ruled; to which ruling the said defendant Sarah Grunin- 
ger duly excepts, and is allowed forty days from the rising 
of the court in which to reduce her exceptions to writing, 
and the supersedeas bond herein is by the court fixed at 
the sum of $100.” The defendant Gruninger appeals. 
Was the former conclusion, as the trial court found, an 
adjudication upon the merits preventing the present one? 
Is the new matter in the answer now filed sufficient to 
warrant opening the decree? The answer to the first query 
seems to be governed by that to the latter one. The record 
shows that the dismissal of the first application was be 
cause, in the judgment of the court, the answer tendered 
with it presented no issue as against Oakes’ petition. It 
is true that the order of dismissal merely speaks of no 
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issue “in the showing on file,” but, as the only place in this 
showing where an issue could be tendered would be in 
the answer required to be filed with the application to 
open, it seems clear that the action of the trial court in 
the first case amounts to a finding that no sufficient answer 
was presented, and therefore no opening of the judgment 
could be had. This was clearly the basis of the affirmance 
of that action in all three of the opinions filed in it. No 
reason is seen why an insufficient answer should be any 
more conclusive of the merits when it is offered in connec- 
tion with an application to open a judgment than it would 
be upon a direct demurrer. 

In State v. Cornell, 52 Neb. 25, 38, the relator had failed 
to charge the tender of a bond, which was necessary to the 
accruing of any right to have a contract awarded him. A 
demurrer to his petition was filed; he asked leave to file an 
amended petition, and it was denied him; his action was 
dismissed; he began a new one, putting in the missing al- 
legation; the dismissal was pleaded in bar; the plea, sus- 
tained by the lower court, was overruled in this, the court 
saying: 

“The former adjudication determined no more than that 
the pleading, as presented, was insufficient; that the facts 
therein stated did not constitute a cause of action, not 
that the party presenting the pleading did not have a cause 
of action.” Citing Gould v. Evansville & C. R. Co., 91 U. 
S. 526. This case goes to the point for which it was cited 
and is supported by Wiggins Ferry Co. v. Ohio & Al. R. 
Co., 142 U. S. 396; 2 Black, Judgments (2d ed.), secs. 
707-709; 1 Freeman, Judgments (4th ed.), sec. 267. Mr. 
Freeman, at the place cited, indicates that the authorities 
are in conflict, but that their weight is in favor of the 
proposition that, if it distinctly appears from the record 
that the decision was based upon the want of an allegation 
which was subsequently supplied, the second action, in 
which such defect is cured, will not be barred by the 
former’s dismissal. 

It is true that in this case counsel claim that the answer 
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is not directly passed upon; that it is the motion which 
is under consideration, and that the answer is, as the 
trial court seemed to indicate, a part of the showing in 
support of such motion, and that the appellant stands in 
the situation of one who, having set up a cause of action, 
fails to support it with sufficient evidence. This can 
hardly be the case. The presentation of a sufficient answer 
is one of the conditions for the consideration of an applica- 
tion to open a judgment. In the absence of such an answer 
the court would have no authority to look at the applica- 
tion. It seems to us clear that a record which shows the 
rejection of an application for want of a sufficient answer 
can not be held to be a bar to a new application upon a 
different answer which is sufficient. Of course, it would 
be a bar to any further application based upon the same 
answer or one identical in substance, and that, we take 
it, is the real ground of the trial court’s conclusion in this 
case, that the present answer is substantially like the one 
passed upon in the dismissal of the former application. It 
was no doubt concluded that the present one was equally 
defective in the sane way. 

' It is true that the answer now presented contains a 
denial verbally sufficient. The denial in the old answer 
was held bad for indefiniteness, and because it was based 
merely on want of information. The new answer admits 
title of Ziemecr and that the property was subject to taxa- 
tion in 1892 and 1893, and then contains a general denial, 
“except as admitted or modified.” The admissions include 
one of plaintifi’s certificate of tax sale, implied in an alle- 
gation that it was issued on January 5, and was void as 
the treasurer had no authority to make any public tax 
sale on that day, and in an allegation that it did not con- 
tain recitals necessary to make it valid if based upon a 
private tax sale. There is also an allegation that the cer- 
tificate gave no authority to pay subsequent taxes, and a 
plea of a right to redeem from them. The answer there- 
fore impliedly admits the tax sale certificate and the 
payment of subsequent taxes, and does not set up any 


° 
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facts going to show that Oakes’ purchase at tax sale and 
payment of subsequent taxes did not create a valid lien to 
the amount he claimed. The new answer contains an as- 
sertion in terms of a right to redeem, on the appellant’s 
part, from Oakes’ lien because of her mortgage on the 
premises. This right, however, if it exists, fully appears 
from the facts set up in the first petition. 

The cross-petition contained in the present answer is not 
claimed to differ in any material respect from the cross- 
petition in the former answer, and would seem to confer 
no new right. The present answer, like the first one, 
seems to raise only the question of the right to redeem — 
from plaintiff’s decree and from the sale under it, }:ecanse 
of the failure to receive personal notice of his action, and 
not because of any sufficient defense to it. It seems also 
that the two former opinions must be held to have adjudi- 
cated that the appellant had no such right; that her right 
to open the decree depended upon her not having simply 
an equity of redemption in the premises, which was sought 
to be foreclosed by tht decree, but upon her having a 
substantial defense to the merits of the plaintiff’s claim, 
or some part of it, which she had had no opportunity to 
present. We find nothing to indicate that such right of 
redemption was not as fully presented at the former hear- 
ing as it can be in this one, and such being the case the 
former decision has clearly become the law so far as this 
action is concerned. State v. Cornell, 52 Neb. 25, and 
cases there cited. 

A final judgment will be presumed to have been upon 
merits, unless the record shows otherwise. Durant v. 
Essex Co., T Wall. (U. S.) 107. As to the matters actu- 
ally embraced in the first aiswer, the former dismissal is 
a complete bar. The formal denial can not be treated as 
raising an issue upon the question of the existence or 
amount of the tax lien. Whether or not the right of re- 
demption, and the setting of it up, should be held sufficient 
to constitute an answer and to call for the opening of a 


* judgment, it is not necessary for us to decide at this time. 
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This claim was as good under the former answer as it is 
now, and the former dismissal must be held to have settled 
it so far as this particular judgment is concerned. 

It is recommended that the order of the district court 
be affirmed. 


OLDHAM, C., concurs. 


AMES, C., having been of counsel, did not sit. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court is 
AFFIEMED, 


J. A. CLIN, APPELLANT, Vv. F. A. STOCK ET AL., APPELLERS.* 
FED Frerruary 4, 1904. No. 13,050. 


1. Riparian Rights. “A riparian’s right to the use of the flow of the 
stream passing through or by his land, is a right inseparably 
annexed to the soil, not as an easement or appurtenance, but as 
a part and parcel of the land; such right being a property right, 
and entitled to protection as such, the same as private property 
rights generally.” Crawford Co. v. Hathaway, 67 Neb. 335. 


SUBSEQUENT APPROPRIATION: PLeapIne. <A riparian pro- 
prietor, whose use of the stream for water power is impaired by 
subsequent appropriations of the water and whose loss thereby 
is not offered tq be compensated, is not required, in an action to 
enjoin such appropriation, to set up specifically what rights are 
claimed by the appropriators severally or jointly. It is sufficient 
if he set out his own right, its priority and the injury to it, the 
fact of no compensation for its loss, and in general terms the 
wrongfulness of the appropriation. 


PETITION For INJUNCTION. It is not a fatal objection to a 
petition for injunction against a large fumber of defendants 
taking water from a stream at many points at long distances 
from plaintiff's mill, and persisting in doing so, and making 
arrangements to continue the practice to the injury of plaintiff’s 
mill, without compensation, that it asks no other specific relief 
than the writ. 


* Rehearing allowed. See opinion, p. 79, post. 
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APPEAL from the district court for Hitchcock county : 
GEORGE W. Norris, JupGE. Reversed. 


Samuel J. Tuttle and A. S. Tibbets, for appellant. 


F. 7. Foss, F. M. Flunsburg, W. S. Morlan, Ralph D. 
Brown and Hainer & Hainer, contra. 


Hastines, C. 


The plaintiff in this action, after describing the charac- 
ter and course of the Republican river, alleges ownership, 
ever since 1873, by himself and his grantors, of a 200 
barrel a day flouring mill erected upon his lands, through 
and along side which the river flows at Concordia, Kansas, 
requiring for its propulsion 70 horse power, 200 cubic feet 
of water a second under an 8 foot pressure; that this was 
abundantly furnished by the river until the facts com- 
plained of; that the mill cost him $25,000 and the water 
power was of the value of $3,000 a year; that since 1894 
there has not been enough water to propel the mill during 
the months of June, July and August; that its volume has 
steadily diminished during that time, and for the last 
two years, including 1901, the river has been, during these 
months, entirely dry, and that this is because of the “un- 
lawful and wrongful acts of the defendants and each of 
thein” ; that they have “diverted the waters of the Republi- 
can river and its affluents therefrom, pouring the same 
into the land adjacent, where they have become absorbed 
for irrigation purposes”; and plaintiff alleges his dam- 
age at $10,000 a year; he sets out that the amount of water 
taken by each of the several defendants amounts in the 
ageregate to 317 cubic feet, and 1,459 inches a second, and . 
says this is taken mainly through the months of June, 
July and August; he says that the defendants have made 
plans, appliances and arrangements to continue this di- 
version of the water, and will do so, unless prevented by 
the court; that such diversion is contrary to the constitu- 
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tion of the state of Nebraska, and that of the United 
States, in taking away his riparian rights and so depriv- 
ing him of his property without process of law; that plain- 
tiff’s priority and right to use the water was recognized 
by local customs, laws and decisions of the courts in the 
states of Kansas and Nebraska, and no offer of compensa- 
tion has been made him; that the defendants’ acts are con- 
trary to section 2339 of the Revised Statutes of the United 
States and that this section acknowledges and confirms the 
plaintiff’s rights; that the action for injunction is brought 
to save multiplicity of suits at law, and also for the reason 
that plaintiff has no adequate remedy at law. An injunc- 
tion is asked against all of the defendants, restaining 
them from diverting the waters of that river and its 
affluents and not returning the same into the chanuel. 

Separate demurrers were filed by the several parties. 
Most of them on three grounds: (1) Improper joinder of 
causes of action; (2) No facts sufficient to constitute a 
cause of action; (3) Because the petition is. for an injunc- 
tion alone, and shows no ground for one. One of the de- 
murrers adds a fourth ground, a lack of jurisdiction, as it 
is an attempt to adjudicate matters in dispute between 
states. 

The demurrers were sustained, and plaintiff elected to 
stand upon his petition, and judgment of dismissal was 
entered, from which the plaintiff appeals. He insists that 
his petition disclosed a right to an injunction; that as 
riparian owner he had the right to the unimpaired flow of 
the river; that he had such right by prescription dating 
from 1873; that, if the doctrine of appropriation is held 
to prevail, his appropriation was prior in time, was the 
best right, and is protected by the Nebraska and the federal 
constitutions; that this right has been impaired by the 
defendants; that his remedy at law is inadequate, and that 
' the interposition of equity is necessary to prevent a multi- 
plicity of suits. 

Defendants, on the contrary, assert rights on the basis . 
of the fact that the Republican river is meandered in the 
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United States survey, and should be held a navigable 
stream. It is sufficient to say as to this that the petition 
alleges that it is not a navigable stream, and sects up 
ownership of its bed and banks in the plaintiff, which is 
adinitted by the demurrer. 

The defendants also urge that the common law is in 
force in Nebraska, except so far as modified by statute, 
and that the common law permits no appropriation of 
streams and no prescriptive riglt as against an upper 
owner. This seems to be the effect of the holdings in Clark 
v. Cambridge & Arapahoe Trrigation & Improvement Co., 
45 Neb. 798; Slattery v. Harley, 58 Neb. 575; Crawford Co. 
v. Hathaway, 67 Neb. 325, and dleng v. Coffee, 67 Neb. 
500. In paragraph four of defendants’ brief, they seek 
to find under the common law doctrine, that the stream as 
a whole belongs to each owner and that each has a right to 
a reasonable use of it, authority for their action in taking, 
as plaintiff alleges and the demurrers admit, all of the 
water out of this stream during the three summer months. 
The general statements of the rights of each riparian 
owner to a reasonable use of the stream are cited from 
various text writers and decisions. That any court has 
ever held that, in the exercise of common law rights, even 
a riparian owner was at liberty to take out all the water 
and leave the stream dry for three months in the year, 
these citations do not show. The most that has been held 
allowable in any of the cases cited was a reasonable dim- 
inution for purposes of irrigation in the amount of flow, 
and that equity would not enjoin the use of a stream for 
irrigation, merely that it might run by in unimpaired 
quantity for one who was making no use of it. 

It is urged that the legislature in this state by section 
43, article 2, chapter 93a, Compiled Statutes (Annotated 
Statutes, 6797), has provided, that the right to divert un- 
appropriated water of natural streams shall never be 
denied, and that priority of appropriation shall give a bet- 
ter right between those using water for the same purpose, 
but that those using water for domestic purposes shall 
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have preference over all others; and those using it for 
agriculture have a preference over those using it for man- 
ufacturing; that the allegation of the petition that the 
diversion is unlawful is a mere conclusion; that the di- 
version of the water is presumed to be in accordance with 
law, and that, as the petition alleged that the water is 
“absorbed for purposes of irrigation,” it will be presumed 
to have been taken out under rights derived properly 
from this state, therefore no right to interfere with it 
exists on the plaintiff’s part. It is urged that the United 
States statute of 1866 has reference only to the public lands 
and furnishes no countenance to the riparian rights 
claimed by plaintiff, in the absence of any allegation bring- 
ing those rights under that statute. It is also urged that 
if there has been any interference with plaintiff’s rights 
his remedy is, in the first place, not by injunction, but by a 
suit for damages; and, in the second place, he has shown 
such laches in permitting the irrigation works to go on, 
that he is entitled to no remedy in equity. It is finally 
urged that the action is an attack upon the sovereignty 
of Nebraska; that it is an action brought by one living in 
Kkansas for the diversion of water within the state of Ne- 
braska, and is an attempt by one without the state of 
Nebraska to assert a right which is in contravention of the 
laws of this state, and can not therefore be recognized by 
this state’s tribunals. These several reasons may be sum- 
marized thus: (1) Use for irrigation purposes by the 
defendants appears from this petition; such a use by the 
upper proprietor is reasonable, even if it takes all the 
water in the stream, as against a lower proprietor who is 
already using it to propel his mill. (2) The statutes of 
the state of Nebraska give to the irrigation user priority 
over the user for manufacturing purposes, and this author- 
izes a taking of all the water in the stream for irrigation 
purposes, without regard to the injury that nay be caused 
to lower proprictors, who are already using it for manu- 
facturing purposes. (3) This mill is situated in the 
state of Kansas, below the point where the stream finally 
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passes out of the state of Nebraska; and this proprietor 
outside of the state has no rights in the stream which the 
legislature of Nebraska must respect or may not authorize 
Nebraska citizens to disregard. (4) Whatever injury may 
have happened to the plaintiff, and however perfect his 
right may be to the water, he has a remedy at law and may 
not resort to a court of equity to protect it, no matter what 
the multiplicity of suits which may be thereby rendered 
necessary at law. 

As against these reasons raised by the defendants for 
refusing to interfere with their use of the water, plaintiff 
says that it nowhere appears in this petition that defend- 
ants are riparian owners, nor that they are taking the water 
by any right for irrigation or otherwise; that the only al- 
legation on that behalf is that they are taking it out un- 
lawfully and wrongfully and pouring it upon the adjacent 
land, “where it is absorbed for irrigation purposes,” and 
that, any way, there is and can be no warrant in the laws of 
Nebraska for such a proceeding; that plaintiff has a vested 
right under his allegations which could not be taken from 
him for public purposes without compensation and with 
which private persons for their own purposes have no right 
to meddle at all. Plaintiff says that he is asking only for 
protection to a right as much secured to him by Nebraska 
laws as if he lived on this side of the state boundary. 

Tt will be seen that the facts in regard to defeudants’ 
taking and use of the water do not appear. The only al- 
legation as to that is that they take it out to the extent 
stated “mainly in the months of June, July and August,” 
and that by “wrongful and unlawful acts,” and turn it 
upon adjacent land, “where it is absorbed for irrigation 
purposes.” 

It would seem that the fact of plaintiff’s residence be- 
yond the border of this state, and that his mill is Jocated 
there, ought not to deprive him of any rights which the 
laws of our state give to a lower riparian owner. <Any at- 
tempt of our legislature to discriminate against him as 
compared with resident mill owners would be promptly 
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‘declared unconstitutional by the federal courts. Any such 
determination by the courts would seem to be equally 
obnoxious to the federal constitution. Ha parte Virginia, 
100 U. S. 339, 347. It seems clear that the plaintiff should 
be allowed the same standing as one of our own citizens 
with a mill on this side of the state line. If he wants more 
than that, he should have brought his action in some other 
than a court of this state. 

The question then presented on this demurrer is: Does 
the petition sufficiently disclose a right on plaintiff’s part, 
and a wrong on defendants’, to warrant the interposition 
by injunction which is prayed? The objection that the 
petition does not sufficiently allege a reasonable use by 
plaintiff can be upheld only on the theory that no other 
use is reasonable that interferes with irrigation. The right 
and reasonableness of use of water power to propel a 
flouring mill by a riparian owner needs no justification. 
It has been practiced and protected ever since English law 
began. The right of plaintiff then must be assumed, un- 
less some stronger claim in defendants appears, or must 
be assumed. 

Was it incumbent on the plaintiff to set out that de- 
fendants’ claim was by appropriation for irrigation pur- 
poses under the Nebraska statute, and negative in advance 
the existence of such a right? It hardly seems so. The 
petition sets out a vested right by means of riparian own- 
ership, that such right was in actual use and enjoyment, 
that without compensation, or tender of compensation, its 
enjoyment was wrongfully interrupted by defendants. At 
law this would be sufficient, in default of answer, to war- 
rant the recovery of damages. Why should it not be held 
sufficient in equity, if the additional facts necessary to 
confer equity jurisdiction and to warrant an injunction 
are alleged? It may be granted that the statement that 
defendants’ acts are “wrongful” is a conclusion. It is, 
however, fairly equivalent to saying they are without 
right. Is more than such a general negative of defendants’ 
rights required of plaintiff, who sets up the impairment of 
a clearly recognized right of his own? 
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It is true that chapter 69, laws 1895, has recognized 
the appropriation of water for irrigation use as having 
preference over the use for manufacturing, and of such 
law this court takes judicial cognizance. It hardly seems, 
however, that, from an incidental allegation that defend- 
ants are wrongfully taking out of the channel and pouring 
it on the adjacent land, “where it is absorbed for irriga- 
tion purposes,” we can or should assume that defendants 
have complied with the law, and have lawfully appro- 
priated the water, and are taking it out under such right. 

There seems no doubt that, as defendants’ brief reiter- 
ates, this state is governed as to water rights by the com- 
mon law, as modified by statutes. Tf this plaintiff has set 
up a right valid at common law, and negatived in general 
terms the holding of any right by proceedings under the 
statute on the part of defendants, and without admitting 
any facts showing such an appropriation by defendants, 
they should set up such facts if they are relying upon 
them. The statute giving preference to irrigation rights 
can only be available to defendants, when the facts show- 
ing their rights under it are before the court. Plaintiff 
has not set them up. He has negatived in general terms 
their existence. It is hardly probable that the trial court 
would have sustained any motion to compel plaintiff to 
set up the particulars of defendants’ several claims of 
right to the water, and negative them specifically in his’ 
petition. It does not seem that the trial court should have 
sustained, or likely that it did sustain, these demurrers 
because of the lack of such particularity. 

It seems that the petition sets out a common law right; 
that it does not disclose facts on which a defense of the 
alleged violation of that right can be rested, even if we 
were to assume that the Nebraska statute could place, and 
had placed, irrigation rights above mill owners’. It de- 
volved upon the defendants to set up such a defense, if 
it existed, unless, as defendants claim, the demurrer 
should have been sustained because of no ground for an 
injunction, and of that being the only relief specifically 
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prayed for. It seems probable that this was the ground 
for the trial court’s action. 

While the circumstances of this case are somewhat 
peculiar, the allegations as to the multiplicity of suits seem 
indisputably sufficient to entitle plaintiff to equitable pro- 
tection. Not only does the petition allege in general terms 
the necessity of such interposition of equity, burt the spe- 
cific facts alleged, the number of defendants in this action, 
the extent of country embraced in their operations, the 
length of time they have carried them on, the geographical 
facts which must be judicially recognized, such as the 
length of the stream and the semi-arid character of the 
country along its upper course, seem clearly to indicate 
such a multiplicity of interests as entitled plaintiff to: 
resort to equity. Shaffer v. Stull, 32 Neb. 94; Pohlmnan v. 
Evangelical Lutheran Trinity Church, 60 Neb. 364. 

In the case of Crawford Co. v. Hathaway, 67 Neb. 325, it 
is said: 

“But where * * * a large number of persons are 
claiming the right to divert and use the water of.a stream, 
* * * and others as riparian owners whose rights have 
accrued prior to the statute and have not been divested, we 
know of no sound reason why a suit in equity to determine 
and adjust such rights and enjoin interference with those 
rights by others under a claim of right may not be main- 
tained.” 

If it be held that a use by defendants for irrigation pur- 
poses under a claim of right appears from this petition, 
then the right to resort to equity follows clearly from the 
decision in Crawford Co. v. Hathaway, supra. Surely, if 
«a party on one side of such a controversy, involving many 

‘ persons and many conflicting interests, may resort to 
equity for a determination of his rights, one on the other 
side may, also. The use of the writ of injunction to pro- 
tect the owner of real estate from an invasion, under 
eminent domain, of rights for which no compensation has 
been provided, is*well recognized. 1 Lewis, Eminent Do- 
main (2d ed.), sec. 265, quoting Nast & West R. Co. 


VoL. 71) JANUARY TERM, 1904. 79 
Cline v. Stock. 


0. Bast Tennessee, V. & G. R. Co., 75 Ala. 275. The author 
says that this is properly referable to the doctrine that 
equity, for the protection of both parties, will enjoin un- 
authorized attempts to invade private rights in vindication 
of an alleged public one, a doctrine distinctly recognized 
in this state. Johnson v. Hahn, 4 Neb. 189; Schock v. 
Fails City, 31 Neb. 599. 

There seems no doubt that the allegations of the petition 
are sufficient to show a right to the water power on plain- 
tiff’s part, and, on their face, sufficient to show an inter- 
ference with that right by defendants. Doubtless, some 
200 miles of the river’s course lie between these parties 
plaintiff and defendant, but, if the plaintiff can establish 
his allegations as to his troubles and their cause, then de- 
fendants should either show a right to take away the water, 
or obtain one, or else let it go down the river channel. _ 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


The following opinion on rehearing was filed January 18, 
1905. Former judgment of reversal vacated and judgment 
of district court affirmed: 


1. Riparian Rights: Peririon: Surricrency. In an action by a lower 
riparian owner to enjoin irrigation corporations and others from 
diverting water from the stream to the injury of his mill, a 
petition which alleges that the defendants have been maintaining 
“dams and ditches and other appliances” upon the stream above 
His mill for seven years, by means of which they have during 
that time appropriated stated quantities of water for irrigation 
purposes, does not state’a cause of action without alleging facts 
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showing that such appropriation and use of water by defendants 
is unlawful. 


2. Use of Waters: PETITION To EnJoin. The allegations of the petition 
being consistent with the lawful use of the water by the defend- 
ants, they will be so construed as against the pleader. 


AcTIoN Fok Damaces. Parties who have appro- 
priated water for irrigation purposes pursuant to law, and con- 
tinued the use of water under such appropriation for more than 
seven years, can not be enjoined from the continued use of such 
right by a lower riparian owner whose mill privilege may be 
injured thereby; his remedy is an action for damages. 


SEDGWICK, J. 


A general demurrer to the petition was sustained by the 
court below. The character of the action and the principal 
allegations of the petition are substantially stated in the 
former opinion. It appears from the petition that it is 
sought to enjoin a continuation of acts of the defendants, 
which have been practiced continuously by them from the 
comniencement of the year 1894, more than seven years 
before this action was begun. The allegations are that 
there has been a failure of water in the Republican river, 
at the mill in question, during the summer months of each 
year during all that time, and that that failure of water 
and the damage accruing to the plaintiff therefrom, have 
been occasioned and produced by the acts of the defendants 
set forth in the petition; a continuation of which acts it 
is sought to enjoin. There is no allegation in the petition 
purporting to explain this delay in commencing these pro- 
ceedings. This leads us to examine what the petition shows 
in regard to the nature of these alleged wrongful acts, and 
the position of the respective parties with relation thereto. 

Water for the purpose of irrigation is declared by the 
statute to be a natural want, and the statute also provides 
that the water of every natural stream is the property of 
the public, and is dedicated to the use of the people of the 
state; and those using water for agricultural purposes 
shall have preference over those using the same for manu- 
facturing purposes. The statute provides a complete sys- 
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tem under which the right to use the public waters of the 
state must be obtained, and it defines, fixes and regulates 
those rights. The state board is given control of the public 
waters of the state and when, npon the application of an 
individual to appropriate water for agricultural purposes, 
the board allows the appropriation and duly adjudicates 
the right to the use of a certain quantity of water, the 
party who obtains such right, and appropriates and uses 
the water thereunder, acquires a vested interest therein. 
Canals and other works constructed for irrigation or water 
power purposes are declared to be works of internal ini- 
provement, and the right of eminent domain is extended 
to persons and corporations engaged in the constrauction 
of such works. Tn Bronson ve. Albion Telephone Co., 67 
Neb. 111, the court, in speaking of enjoining the telephone 
company from injuring private property in the mainte- 
nance of its lines, said: 

“We do not think public utilities of this kind onght to 
be suspended nntil every abutting owner wpon tlie streets 
or highways to be used has been duly appeased. If he has 
been substantially or appreciably injured, an action at 
law will ordinarily afford him full compensation.” 

This reasoning applies with greater force to the situa- 
tion in this case, ‘This, as is stated in the case last cited, 
is the rule where the construction of a railway causes 
damage to abutting owners. 

“The abutting owners are not made parties to condem- 
nation proceedings, nor can they enjoin construction of 
the road; but theiy remedy is in an action at law for dam- 
ages. Republican VR. Co. ve. Fellers, 16 Neb. 1695 Chi- 
cago, Wid N. RB. Co. &. Hlazels, 20 Neb. 864; Uchison &N. 
R. Co. cv. Boerner, 84 Neb. 240. The same remedy is em- 
ployed where a city, ib improving a street, impairs the 
casement of the abutting owner. Cily of Omaha v. Flood. 
57 Neb, 124.” . 

{f these defendants had made due application to the 
state board, and had obtained the adjudisaiion of that 
board giving them the right to appropriate a given quan- 
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tity of the public water of the state for irrigation purposes, 
and, in pursuance of such adjudicated right, had ¢on- 
structed irrigation works, and had, during all that time, 
actually appropriated and used the amount of water al- 
lowed them under such appropriation, in the same manner 
and to the same extent that they propose to use the wate: 
in the future, a lower riparian owner could not enjoin the 
continued use of such water, but must rely upon his ac- 
tion at law to recover such damages, if any, as he might 
sustain thereby. We think there can be no doubt of the 
soundness of this principle. 

The important question in this cause then is, whether the 
petition which is demurred to contains allegations which 
bring the case within the prinicple above discussed. Upon 
reexuunination of the question we are satisfied that it does. 
The defendants in the case are Farmers Canal Company, 
Riverside Canal & Irrigation Company, The Trenton larin- 
ers Irrigation Association, The McCook Irrigation & 
Water Power Company, and. other parties. The petition 
alleges that all of the defendants, “by reason of dams and 
ditches, and other appliances, have diverted the waters of 
the Republican river and its affluents therefrom, poured the 
sane upon the lands adjacent for irrigation purposes, 
where’ they have become absorbed”; and it is directly al- 
leged that this action is the cause of the plaintitf’s injury. 
The exact quantity of water that each defendant has di- 
verted, and is diverting, from the stream is stated in the 
petition. . 

The plaintiff in an equity case must plead the facts that 
entitle him to the relief asked. The petition contains no 
allegation as to the nature and character of the defendant 
corporations, except those above quoted. Under the rule 
that the allegations of a pleading must be construed 
against the pleader, we think that the allegations that these 
corporations diverted the water from the river and turned 
it upon adjacent lands for irrigation purposes, and that 
this is done by them by nwans of dams and ditches, and 
other appliances, and that the water is absorbed on these 
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lands, and that this has been continued for more than 
seven years, would require some further allegation from 
the pleader to show that the existing conditions were such 
as to entitle him to the injunction asked. The law requires 
these corporations, before so taking the water for irriga- 
tion purposes, to make application to the state board and 
have their right to do so determined, and the court will 
not presume that they have not done so in favor of a plain- 
tiff who shows the conditions existing, and fails to show 
that their use of the water is unlawful. In this view of the 
proper construction of this petition, the trial court was 
right in refusing to allow an injunction, and this disposes 
of the case. We do not find it necessary to examine the 
other questions discussed by the commissioner in the 
former opinion, and are not committed to the propositions 
there advanced. 

For the reasons above given, the judgment entered upon 
the former hearing is vacated, and the judgment of the 
district court is affirmed. 

JUDGMENT ACCORDINGLY. 


MicHAEL FRANK CLANCY V. GrEoRGE E. BARKER ET AL.* 
Firep Fesauary 4, 1904. No. 13,174. 


1. Innkeepers: Duties. In receiving a guest into his hotel, a hotel 
keeper impliedly undertakes that such guest shall be treated with ~ 
due consideration for his comfort and safety. 


TRESPASS BY SERVANT: Lygabitiry. A trespass committed 
upon the guest in the hotel by a servant of the proprietor, whether 
actively engaged in the discharge of “his duties at the time or 
not, is a breach of such implied undertaking, for which the 
proprietor is liable in damages. 


2. 


3. Admissions by Manager. It is not within the scope of the author- 
ity of a hired manager of a hotel to bind his employer by ad- 
missions concerning such trespass after it had been committed. 


* Rehearing allowed. See opinion, p. 91, post. 
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When such admissions are made a day after the trespass, 


and only remotely connected therewith, they are not admissible 
in evidence as a part of the res geste. 


Error to the district court for Douglas county: Guy 
R. C. Reap, Jupen. Affirmed as to defendant Barker; 
reversed as to the other defendants. 


John O. Yeiser, for plaintiff in error. 


W. A. Redick and W. J. Connell, contra. 


ALBERT, C. 


The plaintiff in his petition filed in the district court 
alleges, in effect, that the defendants were the proprietors 
and operated a hotel in the city of Omaha; that on the 12th 
day of January, 1902, he entered such hotel with his wife 
and infant son for a temporary sojourn therein, where- 
upon he and the said members of his family were received 
as guests in said hotel by the defendants; that afterwards, 
and while they were thus guests in said hotel, the plain- 
tiff’s infant son entered a room of the hotel to speak or 
play with a porter or servant of the defendants, who, at 
the time, was in said room. Then follow these allegations: 

“That the said porter and servant of defendants in said 
hotel, in said capacity at said time, violated all obligations 
of hospitality and patience due from said defendants, 
through said servants, to said infant guest, and the de- 
fendants thereby violated their agreement, duty and obli- 
gation of law with, and to, the plaintiff by the following 
conduct, to wit: The said porter, in attempting to have 
said infant son of plaintiff leave said room and corridor, 
where defendants did not want him, as instructed, and 
retire to his mother’s room, and to have said infant cease 
his childish play and pretended annoyance, carelessly, 
imprudently, rashly, unnecessarily, negligently and’ fool- 
ishly picked up a.revolver and pointing it at said infant, 
said: ‘If you handle anything, this is what I will do to 
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you,’ or similar words calculated to frighten the said infant 
out of his natural and childish playfulness and preyent his 
touching any of defendants’ property, or being about said 
room or the halls; that the said infant threw up his hands 
when thus frightened and assaulted, and, by some means 
unknown to this plaintiff, the said pistol was carelessly 
and negligently discharged by the said defendants’ servant 
as aforesaid.” 

The petition contains the usual allegations as to dam- 
ages. 

The defendants by their answers admit that the defend- 
ant adiinistrator and corporation were the proprietors of 
the hotel and were operating it as alleged in the petition; 
that the plaintiff, his wife and infant son were received 
into said hotel as guests, at the date alléged in the petition, 
and that, while the plaintiff and the said members of his 
family were thus guests at the hotel, the son was seriously 
injured. But they specifically deny that the person de- 
scribed in the petition as their porter or servant was in 
their employ at the time the injury occurred, and that he 
was on duty, or in the performance of any duty, as porter 
or servant of the defendants at such time. They also spe- 
cifically deny that the defendant George E. Barker was 
one of the proprietors of the hotel, or in any way inter- 
ested in the same, or the operation thereof, save as presi- 
dent of the defendant corporation. 

The evidence adduced by the plaintiff sufficiently shows 
that the plaintiff, his wife and infant son became guests 
at the hotel, intending to remain but a short time; that 
about three days after they were received in the hotel, 
and while they were guests therein, a servant of the pro- 
prietors of the hotel, who had waited upon the plaintiff 
and the members of his family during their stay at the 
hotel, was playing a harmonica in a room which was 
not one of those assigned to the plaintiff or any member 
of his family; that the plaintiff’s infant son, attracted by 
the music, entered the room, the door of which was open; 
that thereupon the servant who had been playing the 
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harmonica took up a revolver and pointed it at the boy, 
saying, “See here, young fellow, if you touch anything, 
this is what you get.” The revolver, by some means, was 
then discharged, the ball striking the boy, destroying one 
of his eyes and inflicting upon him other serious injuries. 
While there is no direct evidence that the person who in- 
flicted the injuries was in the employ of the proprictors of 
the hotel, the evidence shows that he waited on the guests, 
carried water to their rooms and rendered such other 
services as are usually rendered by servants of a certain 
class about a hotel, and is amply sufficient to warrant a 
finding that he was the servant of the proprietors, and, 
for the purposes of this case, would have made him such, 
perhaps, in the absence of a contract of employment. 
There is no evidence tending to connect the defendant 
George E. Barker with the operation of the hotel. 

At the close of plaintiff’s case the court directed a ver- 
dict for the defendants, and from a judgment rendered on 
such verdict the plaintiff brings the record here for re- 
view. 

J".e defendants insist, that the plaintiff having failed to 
p sege that the servant wilfully or maliciously inflicted the 
injury, it was incumbent on him to show that the injuries 
were the result of negligence on the part of the servant in 
the performance of some duty for which he was employed, 
or in the discharge of some duty which the defendants 
owed the plaintiff. We think they overlook the theory 
upon which this action was brought and prosecuted. The 
plaintiff by his petition and evidence obviously intended 
to commit himself unreservedly to the theory that his 
cause of action is ex contractu. A contract is alleged in 
the petition, the wrongful acts of the servant, which re 
sulted in injury to the boy are alleged, not for the pur- 
pose of stating a cause of action ew delicto, but for the 
purpose of showing a breach of contract and consequent 
damages. 

This brings us at once to the question, whether the act 
of the servant, resulting in the injuries complained of, con- 
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stitutes a breach of the implied contract between the plain- 
tiff and the proprictors of the hotel for the entertainment 
of the former and his family. By the implied contract 
between a hotel keeper and his guest, the former under- 
takes more than merely to furnish the latter with suit- 
able food and lodging. There is implied on his part the 
further undertaking that the guest shall be treated with 
due consideration for his safety and comfort. Rommel v. 
Schambacher, 120 Pa. St. 579; Jencks v. Coleman, 2 Sum- 
ner (U.S. C. C.), 221. In Commonwealth v. Power, T Met. 
(Mass.) 596, Shaw, C. J., said: 

“An owner of a steamboat or railroad, in this respect, is 
in a condition somewhat similar to, that of an innkeeper, 
whose premises are open to all guests. Yet he is not only 
empowered, but he is bound, so to regulate his house, as 
well with regard to the peace and comfort of his guests, 
who there seek repose, as to the peace and quiet of the 
vicinity, as to repress and prohibit all disorderly conduct 
therein; and of course he has a right, and is bound, to 
exclude from his premises all disorderly persons, and all 
persons not conforming to regulations necessary and 
proper to secure such quiet and good order.” 

, The foregoing language is quoted with approval in Bass 
v. Chicago & N. W. R. Co., 36 Wis. 450. Substantially the 
same language is employed by the court in Dickson v. 
Waldron, 135 Ind. 507, 34 N. E. 506. See also Norcross 
v. Norcross, 538 Me. 163; Pinkerton v. Woodward, 33 Cal. 
557, 585; Russell v. Fagan, T Houst. (Del.) 389; Pull- 
man Palace Car Co. v. Lowe, 28 Neb. 239. The foregoing 
also show that the duties of a hotel keeper to his guests are 
regarded as similar to the common law obligation of a 
common earrier to his passengers. As regards the duty 
of a common carrier to his passengers, in Dwinelle v. New 
York C. & H. R. R. Co., 120 N. Y. 117, 127, the court said: 

“As we have seen, the defendant owed the plaintiff the 
duty to transport him to New York, and, during its -per- 
formance, to care for his comfort and safety. The duty of 
protecting the personal safety of the passenger and pro- 
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moting, by every reasonable means, the accomplishment 
of his journey is continuous, and embraces other atten- 
tions and services than the occasional service required 
in giving the passenger a seat or some temporary accom- 
modation. Hence, whatever is done by the carrier or its 
servants which interferes with or injures the health or 
strength or person of the traveler, or prevents the acconi- 
plishment of his journey in the most reasonable and 
speedy manner, is a violation of the carrier’s contract, and 
he must be held responsible for it.” 

To the same effect are the following: Pittsburg, F. W. 
& C. R. Co. v. Hinds, 53 Pa. St. 512; Goddard v. Grand 
Trunk R. Co., 57 Me. 202; Chamberlain v. Chandler, 3 
Mason (U.S. C. C.), 242; Pendleton v. Kinsley, 3 Cliff. 
(U.S. C. C.) 417; Bryant v. Rich, 106 Mass. 180; Chicago 
&é H.R. Co. v. Fleeman, 103 Tl. 546; Southern Kansas R. 
Jo. v. Rice, 38 Kan. 398. An examination of the foregoing 
cases will show, we think, that the reasoning applies with 
equal force to a hotel keeper as regards his duties to his 
guests. Those duties spring from the implied terms of his 
contract and a failure to discharge them, and while it may 
in some instances amount to a tort, it amounts in every 
instance to a breach of contract. 

If then the defendants were under a contractual obliga- 
tion that the plaintiff and his family should be treated 
with due consideration for their comfort and safety, the 
act of the servant, resulting in the injuries complained of, 
obviously amounts to a breach of contract. That the 
wrongful act was committed by a servant is wholly im- 
material. The rule which requires that a guest at a hotel 
be treated with due consideration for his comfort and 
safety would be of little value if limited to the proprietor 
himself. As a rule he does not come in contact with the 
guests. His undertaking is not that he personally shall 
treat them with due consideration, but that they shall 
be so treated while inmates of the hotel as guests; and if 
they be not thus treated there is a breach of the implied 
contract, whether the Jack of such treatment is the result 
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of some act or omission of the proprietor himself, or of 
his servant or servants. 

Neither do we deem it material whether the servant, at 
the time of the injury, was actively engaged in the dis- 
charge of his duty as servant or not. He was a servant of 
the proprietor and an inmate of the hotel; his duty as to 
the treatment to be accorded the guests of the hotel was 
a continuing one and rested upon him wherever, within 
the hotel, he was brought in contact with them. To hold 
otherwise would be to say that a guest would have no 
redress for any manner of indignity received at a hotel, 
so long as it was inflicted by a servant not actively en- 
gaged in the discharge of some duty. The following from 
Dirinelle vo. New York C. & H.R. R. Co., 120 N. Y. 117, is 
peculiarly applicable to this point: 

“Phe idea that the servant of a carrier of persons may, 
in the intervals between rendering personal services to the 
passenger for his accommodation, assault the person of 
the passenger, destroy his consciousness, and disable him 
from further pursuit of his journey, is not consistent with 
the duty that the carrier owes to the passenger, and is 
little Jess than monstrous. While this general duty 
rested upon the defendant to protect the person of the 
passenger during the entire performance of the contract, 
it signifies but little or nothing whether the servant had 
or had not completed the temporary or particular service 
he was performing or had completed the performance of 
it, when the blow was struck. The blow was given by a 
servant of the defendant while the defendant was perform- 
ing its contract to carry safely and to protect the person 
of the plaintiff, and was a violation of such contract.” 

It is equally immaterial to this case, we think, whether 
the shooting was accidental or wilful. The servant in 
pointing a loaded gun at the boy committed a trespass, and 
as a result of such trespass inflicted serious and permanent 
injuries on the child. His acts, therefore, constituted a 
breach of the implied undertaking of his employers to treat 
the plaintiff and his family with due consideration for 
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their safety and comfort, for which breach his employers 
are Jiable in damages. 

We are aware that there are cases holding contrary to 
the foregoing conclusion, but they do not seem to us to be 
based on sound reasons, nor upon just considerations of 
public policy, and are contrary to the weight and trend of 
modern authority. 

The plaintitt offered to prove by one of his witnesses that 
the day following the accident one Mr. Bowman, the man- 
ager of the hotel, told the witness “that he had told the 
boys (referring to the porters and bellboys of the hotel) 
time and again to keep the kid (meaning the plaintiff’s 
son) out of the elevator, halls and rooms of the hotel, and 
to keep him in his mother’s room.” The offer was rejected, 
and the plaintiff contends that the ruling of the court 
in that behalf is erroneous. We do not think so. It was not 
within the scope of the authority of the manager to bind 
his employer by the admission or declaration sought to 
be proved, and it was too remote in point of time and too 
detached from the injury to be admissible as a part of the 
res geste. Gale Sulky Harrow Co. v. Laughlin, 31 Neb. 
103; Commercial Nat. Bank v. Brill, 37 Neb. 626; Collins 
v. State, 46 Neb. 37; City of Friend v. Burleigh, 53 Neb. 
674. 

As to the defendant George E. Barker, as we have seen, 
there is no evidence which would warrant a verdict against 
him. Hence, so far as he is concerned, the judgment of 
the district court is right, but as to the other defendants it 
is recommended that the judgment be reversed and the 
cause remanded for further proceedings according to law. 


BaRNES and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court, as to the de 
fendant George E. Barker, is affirmed and, as to the other 
defendants, the judgment is reversed and the cause re- 
manded for further proceedings according to law. 


JUDGMENT ACCORDINGLY. 
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The following opinion on rehearing was filed May 3, 
1905. Former judgment adhered to. BARNES, J., dissent- 
ing: 

1. Master and Servant: Torts oF Servant. The relation of master and 
servant does not render the master liable for the torts of the 


servant, unless connected with his duties as such servant or 
within the Scope of his employment, 


2. Innkeepers: ASSAULT BY SERVANT: Lyiapimiry. It is the duty of a 
hotel keeper to protect his guests while in his hotel against the 
assaults of employees who assist in the conduct of the hotel and 
in the care and accommodation of the guests. If damages result 
from such assault the hotel keeper is liable therefor. 


SEDGWICK, J. 


Since the filing of the former opinion in this case, ante, 
p. 83, the question principally discussed therein, and aris- 
ing out of the same transaction, has been decided by the 
United States court of appeals for this circuit, Clancy v. 
Barker, 131 Fed. 161. The opinion of that court prepared 
by Judge Sanborn strongly states the reasons which led 
the majority of the court to the conclusion that the hotel 
company ought not to be held liable. In a dissenting 
opinion Judge Thayer upholds the views expressed in the 
former opinion of this court. 

1. The first ground urged by counsel for holding the de- 
fendant liable we think is satisfactorily discussed in the 
majority opinion of that court. This relates to the doc- 
trine of respondeat superior derived from the relation of 
master and servant. If there had been evidence showing 
that it was the duty of the employees of the hotel to prevent 
children from entering and playing in rooms which were 
not assigned to them, it might perhaps be contended that 
the boy Lacy was acting within the scope of his employ- 
ment when the accident occurred. The evidence offered as 
tending to show that he was so acting was properly ex- 
cluded, as shown in the former opinion, and it does not 
appear that there was any other evidence in the record 
upon this point, 
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2. Whether the relation that exists between a keeper of 
a hotel and his guests makes the former liable for any mis- 
conduct of his employees, by which his guests are injured 
while they are in the hotel and are in his care, is a more 
difficult question. It is admitted that common carriers 
under such circumstances are liable. It is said that the 
reason for this is that the passenger places himself in the 
care of the employees of the carrier, and is continually in 
their care, so that whatever they do while the passenger is 
being transported is within the scope of their employment. 
The hotel keever is also bound to bestow reasonable care 
for the safe y and comfort of his guests. He is not an 
insurer of .is guests; but neither is the carrier an insurer 
of his pe sengers. The carrier of course is bound to use 
extraor mary care or, as is sometimes said, the utmost 
care fr the safety of his passengers. The business en- 
gage’. in is a dangerous one and the care shuuld be in pro- 
por’ton to the danger that exists. In this respect there is 
a “ifference between the two sitnations, but both perform 
yablic duties, and are bound to serve any individual who 
‘requires their service and suitably applies for it. The hotel 
keeper offers accommodations for strangers who are not 
acquainted with his employees and who have no voice in 
their selection. He undertakes to provide them with suit- 
able accommodations and with at least a certain degree of 
care for their comfort and safety. He has some control 
over their persons and conduct. He must not allow such 
conduct on their part as will interfere with the reasonable 
hospitality which he owes to other guests. It may be that 
the carrier has greater control over the persons and con- 
duct of passengers, but this idea seems to be exaggerated 
in some of the opinions. In what sense does the porter of 
a sleeping car have charge of the occupants of the car and 
have control of their conduct and behavior? Surely, if it 
is different in degree from the control that the hotel keeper 
has over his guests, it is not much different in kind. The 
hotel keeper is under obligation to protect his guests from 
danger when it is reasonably within his power to do so; 
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and is under obligation to select such employees as will 
look after the safety and comfort of his gnests, and will 
not commit acts of violence against them so far as is reason- 
ably within his power. It would seem that to relieve him 
from liability for injuries done to his guests by his em- 
ployee, upon the sole ground that the employee was not 
then in the active discharge of some specific duty in con- 
nection with his employment, and hold the carrier respon- 
sible under similar conditions, is making a fine distinction. 
The liability of a common carrier under such circum- 
stances is a doctrine of modern growth. There does not 
appear to be reason for estabHshing such doctrine that 
would not equally apply under modern conditions to the 
relations between an innkeeper and his guests. 

Notwithstanding the great respect due to the court which 
has reached a contrary conclusion in Clancy v. Barker, 
supra, we conclude that our former decision ought to be 
adhered to. 

FORMER JUDGMENT ADIERED TO. 


Barnes, J., dissenting. 


In this case I find myself unable to concur in the ma- 
jority opinion, which adheres to our former decision. 
While I concurred in that decision when it was rendered, 
on a reexajnination of the question as presented on the re- 
hearing, I am convinced that the defendant should not be 
held liable. The facts which are the basis of the plaintiff's 
cause of action, briefly stated, are as follows: The plaintiff, 
Michael EF. Clancy and his wife, with their infant son 
Freeman, who was about. six years old, were stopping at the 
Barker hotel in the city of Omaha, and had been guests at 
the hotel for several days prior to the accident complained 
of. About 8:30 o’clock of the evening of January 15, 1902, 
I’reeman left his mother’s room and went down the eleva- 
tor to the first floor of the hotel, as he says, “To get some 
ice water.” Reaching that fioor, he passed by a room where 
a boy of the name of Lavy, who was employed as a porter 
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or bellboy at.the hotel, was playing a harmonica; the door 
being ajar he entered this room, apparently to satisfy his 
childish curiosity; another boy, who sometimes ran the 
elevator, was also in the room; both of these employees 
seem to have been off duty at the time, and engaged in 
amusing themselves in a room not occupied by any of the 
guests of the house. As the Clancy boy entered the room, 
young Lacy said to him, apparently in jest, “See here, 
young fellow, if you touch anything, this is what you get,’’ 
at the same time pointing a pistol at him. The pistol was 
at that instant accidentally discharged, the ball striking 
the boy Freeman in the head, destroying one of his eyes 
and inflicting other injuries upon him which, however, did 
not prove fatal; and this action was brought by the father 
to recover damages alleged to have been sustained by him 
by reason of these facts. 

The prevailing opinion does not place the right of re- 
covery in this case on the ground of negligence or tort, for 
no negligence on the part of the defendants is alleged or 
proved; but bases such right soicly on an alleged breach 
of the implied contract of an innkeeper that his guest shall 
be treated with due consideration, for his comfort and 
safety; and so hoids the proprietors of the hotel liable to 
both the father and his infant son for the damages sus- 
tained by them. 

It must be conceded that, until recent years, the whole 
trend of authority supported and adhered to the conimon 
law rule that an innkeeper is not an insurer of the safety 
of his guest against injury, and that his obligation is 
limited to the exercise of reasonable care for the safety, 
comfort and entertainment of his visitor. Culye’s case, 
8 Rep. (4 Coke) 32; Sandys v. Florence, 47 L. J. C.D. 
598; Weeks v. WeNulty, 101 Teun. 495; Curtis r. Dinneen. 
4 Dak. 245; Sheffer v. Willoughby, 163 U1. 518; Gilbert v. 
Hoffinan, 66 La. 205; Overstreet vc. Joser, 88 Mo. App. 123 
Stanley tc. Bircher, T3 Mo. 245; Stott v. Churchill, 1 ~ 
Mise. (N. Y¥.) 80, 36 N. Y. Supp. 476; Sneed v. Moorehead, 
70 Miss. 690. It is claimed, however, that the more recent 
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cases have changed the rule, and to support this view we 
are referred, in the original opinion, to Rommel v. Scham- 
bacher, 120 Pa. St. 579. In that case it appears that on 
the evening of the 9th of August, 1884, the plaintiff, Wil- 
liam Rommel, a minor, entered the tavern of Jacob Scham- 
bacher, and there found one Edward Flanagan; they both 
became intoxicated on the liquor furnished them by Scham- 
bacher. While the plaintiff was standing cutside of the 
bar, engaged in conversation with the defendant, Flanagan 
pinned a piece of paper to his back and set it on fire. The 
consequence was that Rommel’s clothes were soon in 
flames, and before they could be extinguished he was badly 
injured. On those facts it was held that the proprietor of 
a saloon is liable for injuries sustained by one who enters 
therein and becomes intoxicated, by reason of another, who 
also became intoxicated there, and who, in full view of the 
proprietor, attached a piece of paper to the former and set 
it on fire. ; 

The sole ground of holding the proprietor liable was that 
he furnished the liquor which caused the intoxication of 
the two men, and allowed one of them, in his presence, to 
attach the paper to the other and set it on fire, when he 
could, and should, have prevented it. So it will be seen 
that there is nothing in the facts of that case, or in the 
matter actually decided, which supports the prevailing 
opinion. , 

Our attention is also called to the case of Commonwealth 
v. Power, 7 Met. (Mass.) 596, in which Shaw, C. J., 
said : : 

“An owner of a steamboat or railroad, in this respect, is 
in a condition somewhat similar to that of an innkeeper, 
whose premises are open to all guests. Yet he is not only 
empowered, but he is bound, to so regulate his house, as 
well with regard to the peace and comfort of his guests, 
who there seck repose, as to the peace and quiet of the 
vicinity, as to repress and. prohibit all disorderly conduct 
therein; and of course he has a right, aud is bound, to 
exclude from his premises all disorderly persons, and all 
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persons not conforming to regulations necessary and 
proper to such quiet and good order.” 

This language, it seems to me, comes far short of justify- 
ing the conclusion announced by the majority. 

The case of Dickson v. Waldron, 185 Ind. 507, is also 
cited to sustain the prevailing opinion. The facts in that 
case were: George A. Dickson and others were lessees and 
managers of the Park theater in the city of Indianapolis; 
Waldron came to the box office of the theater and applied 
for a 10-cent ticket, giving the ticket seller, one Joseph 
Gordon, a silver dollar, and receiving from him his ticket 
and only seventy cents in change; one John Dickson was in 
the box office at the time with the ticket seller, and was in 
charge of and conducting the theater for and on behalf of 
the lessees. Waldron demanded of the ticket seller the 
right change; an altercation ensued; and the janitor of 
the theater, who was also a special policeman, was ordered 
by Dickson, who had reached through the window and 
grabbed Waldron and slapped him in the face, to arrest 
Waldron for a “vag.” The janitor thereupon struck Wal- 
dron, knocked him down and beat him severely; some one 
interfered, and the janitor withdrew; then Gordon came 
out of the ticket office and, in the presence of the manager, 
assaultcd Waldron and beat him shamefully; thereafter 
the janitor arrested Waldron and took him to the police 
station. On these facts it was held, asin Rommel v. Scham- 
bacher, supra, that the proprietor of the theater was liable 
for the injuries sustained by Waldron. 

In the foregoing cases, and in some others, the courts 
have made use of the expression, “The liability of an inn- 
keeper is like that of a common carrier.” But it is no- 
where held that the kind and extent of the liability of the 
innkeeper is the same as that of a common carrier. All of 
the other cases referred to are actions where common car- 
riers were sucd for injuries to passengers while being 
transported. 

Our attention was also called, on the rehearing, to the 
case of Curran v. Olson, 88 Minn. 307, as sustaining plain- 
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tiff’s contention. That was a case where a patron of a 
saloon fell asleep in his chair and a third person poured 
alcohol, which was furnished by the bartender in charge 
of the defendant’s business, on the foot of the sleeper and 
set it on fire. The saloon keeper was held liable because the 
tort was committed in the presence and with the assent 
of his managing agent, when it was the duty and within 
the power of the agent to have prevented it. So, it seems 
to me, that in none of the cases to which our attention has 
been directed are the facts the same, or similar, to those 
in the case at bar, and J am of opinion that none of them 
fairly support the rule announced by the majority. On 
the other hand, I believe the great weight of authority to 
be with the defendants, and that the rule that an innkeeper 
is not an insurer of the safety of the person of his guest 
against injuries, and that his contract obligation is limited 
to the exercise of reasonable care for the safety, comfort 
and entertuinment of his visitors, should be adhered to. 
While my associates state that they do not intend to make 
the innkeeper an insurer of the safety of the guest, it seems 
clear to me that such is the effect of the prevailing opinion. 
The case of Clancy v. Barker, 1381 Fed. 161, which was 
an action for the infant Freeman Clancy, by the plaintiff 
herein, as his next friend, to recover for his injuries oc- 
casioned by the accident, which is the basis of this action, 
is commented on by the majority, and I take this occasion 
to review it. It was there held by the United States circuit 
court of appeals that the defendants were not Liable. The 
plaintiff’s contention there was the same as here, and 
Judge Sanborn, who wrote the prevailing opinion, said: 
“The crucial question here, therefore, is whether or not 
an innkeeper is an insurer of the safety of the person of 
his guest while the latter remains in his hotel agaiust the 
negligent and wilful acts of his servants, when they are 
acting without the course and without the actual or ap- 
parent scope of their employment. * * * (Counsel for 
the plaintiff insists that the Nability of the innkeepers 
should be extended in the case at bay even beyond that of 
10 
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common carriers, so that the defendants should be held 
liable for the injuries inflicted by the wilful or careless 
act of their servant when he was not acting within the 
course or scope of his employment. The argument in sup- 
port of this contention is that common carriers are liable 
for the negligent or wilful acts of their servants to whom 
they intrust the care, custody, and control of the pass- 
engers they transport, and that the liability of innkeepers _ 
to their guests is similar to that of carriers to their pass- 

engers. There are many reasons, however, why this argu- 
ment is not persuasive, and why it fails to demonstrate 
that an innkeeper insures the safety of the persons of his 
guests against injuries inflicted by his servants when they 
ure not engaged in the discharge of their duties as em- 
ployees. * * * There is a marked difference in the 
character of the contracts of carriage on a railroad or 
steamboat and of entertainment at an inn, and a wide 
difference in the relations of the parties to these contracts. 
{In the former, the carrier takes and the passenger sur- 
renders to him the control and dominion of his person, 
and the chicf, nay, practically the only, occupation of both 
parties is the performance of the contract of carriage. 
or the time being all other occupations are subordinate 
to the transportation. The carrier regulates the move- 
ments of the passenger, assigns him his seat or berth, and 
determines when, how, and where he shall ride, eat, and 
sleep, while the passenger submits to the rules, regula- 
tions, and directions of the carrier, and is transported in 
the inanner the latter directs. The contract is that the 
passenger will surrender the direction and dominion of 
his person to the servants of the carrier, to be transported 
in the car, seat, or berth and in the manner in which they 
direct, and that the latter will take charge of and trans- 
port the person of the passenger safely. The logical and 
necessary result of this relation of the parties is that every 
servant of the carrier who is employed in assisting to 
transport the passenger safely, every conductor, brake- 
man, and porter who is employed to assist in the trans- 
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portation, is constantly acting within the scope and course 
of his employment while he is upon the train or boat, be- 
cause he is one of those selected by his master and placed 
in charge of the person of the passenger to safely transport 
him to his destination. Any negligent or wilful act of 
such a servant which inflicts injury upon the passenger 
is necessarily a breach of the master’s contract of safe 
carriage, and for it the latter must respond. But the 
contract of an innkeeper with his guest, and their rela- 
tions to each other, are not of this character. The inn- 
keeper does not take, nor does the guest surrender, the 
control or dominion of the latter’s person. The perform- 
ance of the contract of entertainment is not the chief 
occupation of the parties, but it is subordinate to the 
ordinary business or pleasure of the guest. The inn- 
keeper assigns a room to his guest, but neither he nor his 
servants direct him when or how he shall occupy it. * * * 
The agreement is not that the guest shall surrender the 
control of his persoo and action to the servants of the 
innkeeper, in order ‘hat he may be protected from injury 
and entertained. I: is that the guest may retain the 
direction of his owr action, that he may enjoy the enter- 
tainment offered, and that the innkeeper will exercise 
ordinary care to prc vide for his comfort and safety. * * * 
The natural and logical result of this relation of the par- 
ties is that when the servants are not engaged in the course 
or scope of their employment, although they may be 
present in the hotel, they are not performing their mas- 
ter’s contract, and he is not liable for their negligent or 
wilful acts.” 

An examination of the cases involving the liability of 
common carriers, of owners of palace cars, of steamboats, 
and of theaters, cited in the prevailing opinion, discloses 
that the defendants’ servants in every case were acting 
within the course or scope of their employment, and none 
of them hold the defendants liable for the wilful or negli- 
gent acts of their employees beyond that scope. I am 
much impressed with the prevailing opinion of Judge 
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Sanborn. The reasoning employed by him appears to be 
sound and is supported by the great weight of authority 
in both England and this country; and while I do not 
consider myself bound by that opinion, yet it seems to 
me to announce the better rule. I regret that different 
courts should arrive at different and inconsistent con- 
clusions from the same facts, and practically in the same 
case. 

Again, the supreme court of Dakota in Curtis v. Din- 
neen, Supra, directly decided a similar question to the one 
presented in this case in accordance with the gencral] rule, 
and in favor of the innkeeper. In that case the plaintiff, 
while a guest at the defendant’s hotel, was assaulted by 
the defendant’s husband, who was employed in and about 
the house, but not in the course of his employment. The 
court said: 

“Tt is doubtless good legal doctrine that a master is 
liable to answer in a civil action for the tortious or wrong- 
ful act of his servant if done in the course of his employ- 
ment in the master’s service, even though the master did 
not know of or authorize such act, or may have disap- 
proved of or forbidden it. The act must be done in the 
execution of the authority given by the master and in 
pursuit of the master’s business, and must be within the 
scope of the servant’s employment, or, unless it be ratified 
by the master, he (the master) will not be liable therefor.” 

And so it was held that an innkeeper is not liable for 
assault and battery committed on a guest by one of his 
servants, where the assault was not within the line of the 
servant’s duty, and was not advised or countenanced by 
the master. 

In a still later case, Rahmel v. Lehndorff, 142 Cal. 681, 
the supreme court of California, in a well considered opin- 
ion, held that an assault by a waiter in a hotel on a guest 
is not within the scope of the waiter’s employment, or 
within the real or Supposed scope of his duties so as to 
render the innkeeper liable for the tort. An innkeeper is 
not bound to protect his guests from acts of violence of 
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his servants, in the absence of negligence in employing a 
violent or disorderly person. 

To my mind there are many other reasons why the con- 
tractual liability of innkeepers to their guests should not 
be held to be coextensive with, and the same as that of - 
common carriers to their passengers. The agencies em- ° 
ployed by common carriers to transport their passengers 
are extremely hazardous, and are not in any manner under 
the control of the passenger himself. They are used and 
controlled wholly by the servants of the carrier in trans- 
porting the passenger to his place of destination. During 
every moment of his journey he is in charge and under the 
control of the employees of the carrier, and so the carrier 
is held liable for the slightest negligence; while oue who 
is the guest of the modern hotel or inn has the utmost 
freedom of movement; there is no danger or hazard con- 
nected with the business, and when a rooin is assigned to 
the guest it is his own to occupy or not, as he pleases; 
it is his domicile, from which he may exclude all intruders ; 
and whien, as in many cases, the guest lives constantly at 
the hotel, it is his home from which he ay depart and to 
which he may return at any time, and at all hours of both 
day and night. Again, there are at all times other guests 
of the house with whom he necessarily is thrown in con- 
tact, and from whom he may possibly receive an injury; 
and it is believed that our former opinion goes to the ex- 
tent of holding the proprietor of the hotel liable for such 
injuries, without any negligence on his part. The modern 
hotel is, to a certain extent, a public place. Any one may 
enter it for any lawful purpose, without the cousent of 
the proprietor, and leave it without let or hindrance; and 
yet the effect of the prevailing opinion is that, for any 
injury inflicted by such a person to a guest of the house, 
the innkeeper would be liable, even if he had no reason to 
expect it, and could not in any way have prevented it. 
It seems clear to my mind that an ordinary nonhazardous 
and useful occupation should not be required to bear such 
an extraordinary burden. 
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Again, the thought intrudes itself, that the person in- 
jured in this case was an infant of such tender years that 
the defendants had the right to expect that its parents, 
who in reality were their guests, would prevent him from 
entering the rooms of the servants or other guests, or get- 
ting into places of danger; in other words, from roaming 
about the hotel at will, and unattended. It can hardly 
be said that the proprictors, knowing that the child was 
with his mother, and under her immediate care and con- 
trol, impliedly contracted to relieve her of that duty, 
assume it themselves, and insure him against injury 
while in their hotel. 

After mature reflection and a careful examination of 
the authorities, I am of opinion that the defendants should 
not be held liable for the injury complained of. 

For the foregoing reasons, it seems clear to me that our 
former opinion should be vacated, and the judgment of the 
district court should be affirmed. 


JosePpH S. HOAGLAND ET AL. v. MARTHA BE. STEWART.* 
Firep Fesruary 4, 1904. No. 13,144. 


Decree: REVERSAL: DISCRETION oF TRIAL CourT. Where the judgment 
of this court upon appeal in an equity case reverses the judg- 
ment of the trial court and remands the cause, but gives no 
further direction, the trial court is reinvested with discretion to 
proceed therein as furtherance of justice may require, and, unless 
such discretion is abused, its action will be sustained. 


Error to the district court for Logan county: HANSON 
M. GRIMES, JUDGE. Affirmed. 

W. V. Hoagland, for plaintiffs in error. 

Wilcox & Halligan and Strode & Strode, contra. 


GLANVILLE, C. 


The defendant in error brought suit in Logan county 
* Rehearing denied. See opinion, p. 106, post. 
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against the plaintiffs in error to foreclose a real estate 
mortgage on certain property, and secured a decree in her 
favor on the 16th day of May, 1900. An appeal was taken 
to this court, and the judgment reversed by an opinion 
prepared by the commis. ioners,’ which is found in 3 Neb. 
(Unof.) 142. The recommendation of the commissioners 
is as follows: “It is therefore recommended that the judg- 
ment of the district court be reversed and the cause re- 
manded.” The action of the court thereon is embodied in 
the following language: “The conclusions reached by the 
commissioners are approved and, it appearing that the 
adoption of the recommendations made will result in a 
right decision of the cause, it is ordered that the judgment 
of the district court be reversed and the cause remanded.” 
The plaintiffs in error, after mandate was filed in the 
district court, filed a motion therein asking judgment of 
dismissal. They also objected to the action of the district 
court in proceeding to a retrial of the cause, contending 
that, after the action of the supreme court upon their ap- 
peal, the district court had no jurisdiction to pursue any 
course in the proceeding other than to dismiss the action. 
Their motion and objections were overruled, and the court 
proceeded to try and determine the cause. Motion for a 
new trial was filed and overruled, and a petition in error 
filed herein. Numerous assignments of error are made, 
but there is no bill of exceptions, and the only question to 
be passed upon by this court is, whether it affirmatively 
appears that the trial court erred in proceeding to a trial 
of the cause. The contention of plaintiffs in error is based 
upon the following language contained in the commission- 
ers’ opinion heretofore referred to: “Upon this record the 
only judgment the district court could properly have ren- 
dered is one of dismissal. By section 594 of the code, this 
court is directed ‘to render such judgment as the court 
below should have rendered, or remand the cause to the 
court below for such judgment.’ ” 

In the opinion above referred to, the parties are desig- 
nated as plaintiffs in error and defendant in error, and 
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section 594 of the code which prescribes a rule of action in 
this court upon proceedings in error is quoted. This sec- 
tion constituted section 594 of title 16 of the territorial 
civil code of Nebraska (Revised Statutes, 1867), entitled 
“Error in Civil Cases.” Title 21 of that code is, “Appeals 
from the district to the supreme court,” and section 6838 
therein provided, “The court may reverse or affirm the 
judgment, or render such judgment as the district court 
should have done.” The provisions of this title are held to 
have fallen with the repeal of the chancery act (see Irwin 
v. Calhoun & Croaton, 3 Neb. 453), and section 683 is no 
longer found in our code, but the distinction between 
cases brought to this court upon error and appeal still 
exists. When the legislature again provided for appeal 
in equity cases, it did not make the sections governing 
procedure upon error applicable thereto, and we know of 
no rule of practice provided by statute, or established by 
this court, which prevents it from simply reversing or 
affirming the judgment of the lower court, or. as an alter- 
native, rendering such judgment as the district court 
should have rendered. The judgment of this court upon 
the appeal referred to might have been a formal judgment 
in favor of the defendant in the action, if in the opinion of 
the court such was the proper judgment to enter, but in- 
stead of rendering such judgment, the court had the power 
simply to reverse the judgment of the lower court and 
remand the cause without further direction, and that it 
did. In Faulkner v. Simms, 68 Neb. 299, this court said: 
“We may say, however, that the former trial is unsatis- 
factory in every way. There were no pleadings, but only 
stipulations, after trial, as to what was regarded as in 
issue. There was no examination of witnesses, but in- 
stead there were stipulations as to what they would testify. 
The main contest was upon other points, and between 
other parties. We should hesitate, therefore, to recom- 
mend the entry or direction of a final order upon such a 
record. In furtherance of justice, where a finding is set 
aside on appeal, and the former trial was unsatisfactory, 
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instead of entering or directing a new decree, this court 
will remand the cause for further proceedings. . This 
course was followed in Topping v. Jeanette, 64 Neb. 834, 
and upon motion for a rehearing, in Gilbert r. Garber, 62 
Neb. 464. We think it should be taken in the case at bar. 
Upon a new trial, the question will doubtless be settled by 
satisfactory evidence adduced by the one party or the 
other.” In Topping v. Jeanette, supra, it is said: “We 
are of opinion that the finding and decree are contrary to 
ihe evidence, and should be sect aside. The ordinary course 
would be to render a new decree or to direct a decree for 
plaintiff in the district court. But we are not entirely 
satisfied with the former trial, and as it appears that a 
foreclosure suit is now pending, in which case, or on a 
new trial of this one, or upon consolidation, as the parties 
may be advised, the facts may be fully developed, we think 
the interests of justice would be subserved by remanding 
this cause for further proceedings only. Such course 
has been adopted frequently under like circumstances. 
Clemons v. Heelan, 52 Neb. 287; Medland v. Linton, 60 
Neb. 249; Nebraska Moline Plow Co. v. Fuehring, 60 Neb. 
316. We therefore reconunend that the decree be reversed 
and the cause remanded for further proceedings.” 

This case was before the lower court without direction 
as to what steps it should take as a court of equity in the 
premises, and we are clearly of the opinion that, after its 
judgment in favor of the plaintiff in the action was re- 
versed, the trial court had power, in the furtherance of 
justice, to allow a retrial of the issues made by the plead- 
ings. It is not uncommon for courts to allow a party, 
cither plaintiff or defendant, to withdraw a rest and pro- 
ceed with further evidence. We think the trial court had 
discretion to do so in this case, notwithstanding anything 
contained in the judgment of this court. There is nothing 
in the record to indicate upon what application or show- 
ing the trial court based its action, and we can not say 
that it abused its discretion in pursuing the course it did. 
If the court had a right to exercise such discretion, then, 
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in reviewing its action upon a petition in error, it must 
affirmatively appear that it abused such discretion, or its 
‘action will be sustained. No abuse of discretion apppears. 

We therefore reconmend that the judgment of the dis- 
trict court be affirmed. 


By the Court: The conclusions announced in the fore- 
going opinion are approved, and it appearing that the 
adoption of the recommendation made will result in a right 
determination of the cause, it is ordered that the judg- 
ment of the district court be 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
June 9, 1904. Rehearing dented: 
4 ° 


1. Decree: REVERSAL: PROCEDURE IN District Court. The rule of this 
court is that, when a decree in equity is reversed and remanded 
generally without specific instructions, the lower court is to ex- 
ercise its discretion in the further disposition of the case, in 
accordance with the judgment of this court and the law of the 
case as expressed in the opinion. 


2. Commissioners’ Opinions. An unofficial opinion of a court com- 
missioner is not the opinion of the court. The conclusion reached 
is approved, and the recommendation adopted. The law of the 
case is to be derived from the judgment of the court, and the 
questions necessarily determined thereby. 


SEDGWICK, J. 


Upon this motion for rehearing, it is urged that the 
opinion upon which the decree of the district court was 
reversed, when the cause was here upon the first appeal, 
must be looked to and construed in determining the effect 
of the judgment of reversal then entered. The position 
can not be maintained, because the opinion was not made 
official; the reasons for reversal given by the commissioner 
were not adopted by the court; the conclusion only was ap- 
proved. By the judgment entered, the decree of the dis- 
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trict court was reversed and the cause remanded gen- 
erally, without specific instructions. The reasons for not 
approving the language of the commissioner’s opinion are 
manifest. From the record of the trial in the district 
court, it appeared that the action was an ordinary one 
for the foreclosure of a real estate mortgage. The original 
notes had been lost. The plaintiff undertook to make 
proof with copies. Foundation was laid for the introduc- 
tion in evidence of the copies in place of the lost notes. 
This foundation was held _ sufficient by the trial court, and 
the copies were received in evidence. This court found the 
foundation for secondary evidence to have been techni- 
cally insufficient, and so reversed the decree of the district 
court.. The question of the existence and validity of the 
notes and mortgage had not been investigated and was, 
not passed upon by this court. 

The rule of practice of some courts is that, in reversing 
a decree in equity of a lower court, the appellate court 
will give specific instructions to that effect if the condi- 
tion of the case requires a further hearing in the lower 
court; and, if no such specific instructions are given, the 
trial ‘court has no authority to further investigate the 
merits of the case. The rule of this court is that, unless 
a decree is entered in this court, or specific instructions 
are given, that is, when the case is reversed and remanded 
generally, the district court is to exercise its discretion in 
the further disposition of the case, consistent, of course, 
with the judgment of this court and the law of the case 
as expressed in the opinion. Gadsden v. Thrush, T2 Neb. 
1. An unofficial opinion of a commissioner is not the 
opinion of the court. The law of the case, then, is to be 
derived from the judgment of the court, and the questions 
of law necessarily involved in the conclusion reached. 
Upon the first appeal the court adopted the recommenda- 
tion of the commissioner, reversed the decree of the dis- 
trict court, and remanded the cause generally, without 
specific instructions. This left it to the discretion of the 
trial court to take such further proceedings as justice and 
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equity required. We are satisfied that the trial court did 
not abuse that discretion. 
The motion for rehearing is overruled. 


REHEARING DENIED. 


Curtis W. RIBBLE, ADMINISTRATOR, VY. NETTIE FURMIN. 
Fitev Fespruary 4, 1904. No. 13,175. 


1. Appeal: FrvaL Orper. An order of a county court refusing an 
application to file a claim against an estate, because presented 
after the expiration of the time allowed for presenting claims, 
is a final order from which an appeal to the district court will lie. 


2. Estates: Ciatms: True or Finine. Upon such an appeal it ap- 
peared from the pleadings that the notice of the expiration of 
the time for presenting claims was published prior to making 
the order fixing such time. Held, That claimant is entitled to an 
order allowing her claim to be filed and directing a hearing 
thereon. 

3. Order: Evmence. Held, also, that such an order is clearly justified 
by the evidence. 


“4. Jury Trial. In a hearing upon such an appeal neither party is 
entitled to a jury trial. 


5. Appeal: ProcepurE. A judgment of the district court upon such ar 
appeal, remanding the cause to the county court with direction 
to “permit the filing of the claim and to set a day for hearing, 
and to proceed to hear and pass upon the same,” is not the 
proper judgment, but a hearing in the district court on such 
claim should be had in the same manner as though the appeal 
had been from an order disallowing the claim upon hearing be- 
fore the county court. 


Error to the district court for Saline county: GroreE 
W. Srusss, Juper. Reversed with instructions. 


A. 8. Sands and L. W. Colby, for plaintiff in error. 
George H. Hastings and Robert Ryan, contra. 


GLANVILLE, C. 


This is a proceeding in error seeking to reverse a judg- 
ment of the district court for Saline county, and was 
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argued and submitted with the two following cases, Curtis 
W. Ribble against Laura A. Ames, and the same plaintiff 
in error against Mary Hopkinson; and, the questions in- 
volved being identical the decision in this case will govern 
the other two. The judgment of the district court sought 
to be reversed was rendered in an action or cause appealed 
from the county court of that county, wherein the defend- 
ant in error was refused leave to file her claim, based 
upon a promissory note, against the estate of James M. 
Bullion, deceased. The district court heard the matter 
upon appeal and rendered the following judgment or 
order : 

“It is therefore considered and ordered by the court, 
that the order of the county court be reversed, and the 
county court ordered to permit the filing of the claims and 
to set a day for hearing, and to proceed to hear and pass 
upon the claims.” 

Contention was made by the defendant in error, in this 
court, that the order in question was not a final order 
or judgment which could be reviewed upon error, and a 
ruling was made adverse to such contention by an opinion 
found in 69 Neb. 38. By the petition filed in the district 
court, upon which the cause was tried, it was alleged that 
one Sophy Bullion, widow of the deceased, was ap- 
pointed special administratrix of his estate on the 15th 
day of January, 1901; that the defendant in error is a 
resident of the state of New York, and absent from the 
state of Nebraska; that on the 19th day of February, 
1901, an order was made by the county court, providing 
that all claims should be filed against said estate on or 
before August 22, 1901; that the first publication of no- 
tice of the expiration of the time for filing claims was 
made on the 28th day of January, 1901, and the iast on 
the 6th day of February, 1901, and that on the 12th day 
of April, 1901, the said Sophy Bullion was duly appointed 
as administratrix of said estate, and duly qualified. The 
petitioner then sets up an apparently valid claim against 
the estate upon a promissory note. 
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It seems that Sophy Bullion died pending the action, 
and that the plaintiff in error was appointed by the court 
as her successor, and has been substituted as administra- 
tor in her stead in these proceedings. His answer admits 
the appointment of a special administratrix; the making 
of the order requiring claims to be filed against such 
estate on or before August 22; and alleges the giving of 
due notice of the time for filing claims, by publication in 
a newspaper “more than six months prior to the time 
limited for the filing and barring of claims.” By his 
pleadings he also raises the issue that an appeal would 
not lie from the decision of the county court in this re- 
gard, claiming that the same was entirely discretionary 
with the county court, and could be reviewed only upon 
error. 

He now contends that the pleadings and evidence are 
not sufficient to sustain the judgment of the district court. 
We are of the opinion that in the condition of the plead- 
ings, as above shown, the defendant in error was clearly 
entitled to file her claim against the estate at the time 
the same was presented to the county court in September, 
1901. It will be noticed that in the petition it is alleged 
that the notice of the expiration of the time for filing 
claims was published hefore the order fixing such time 
was made, and that the answer alleged that it was given 
more than six months prior to August 22, which would 
also be before the date of the order. Section 214, chapter 
23 of our statutes (Annotated Statutes, 5079), requires 
the commissioners appointed to examine claims against 
estates to give notice of the time limited for filing claims, 
within 60 days after their appointment, and that, in case 
the court shall examine such claims, the same notice must 
be given. It appears by both petition and answer that 
the notice in the case before us was made by publication 
prior to the date of the order. Such notice is a nullity, 
and the time for filing claims was not limited by the 
order of the conrt without publication after the order was 
made. The defendant in crror had a right to file her 
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claim, and have the same examined at the time it was 
presented, and the judgment of the district court granting 
such right is clearly justified. 

An examination of the evidence contained in the bill of 
exceptions leads us, also, to the conclusion that the de- 
fendant in error should have been allowed to file her claim 
when it was presented, even if the order of the county 
court limiting the time, made before the appointment of 
the general administrator, was valid, and due notice as 
required by law had been given. She was a nonresident 
of the state, and absent therefrom, and her claim, with 
the note, had been placed in the hands of William G. 
Hastings, who appeared for her on February 18, 1901, 
filing objections to the appointment of the widow, Sophy 
Bullion, as general administratrix. A hearing upon such 
objections was continued, and her appointment and quali- 
fication took place on the 17th day of April, 1901. Before 
that time her attorney, William G. Hastings, was ap- 
pointed supreme court commissioner by this court, and, 
of course, ceased to practice as an attorney in the courts 
of this state. He omitted to turn the mattcr over to an- 
other attorney until in September of that year, and we 
think the entire evidence justifies the district court in 
holding that she should be allowed to file her, claim, and 
have the same examined and passed upon. 

While there are many assignments in the petition filed 
by plaintiff in error, but few are noticed in his brief, in 
which he says: 

“Counsel will content themselves with referring the 
court, solely, to the deficiency of the evidence in the mat- 
ter of the claimant’s excuse for not presenting the claim 
within the time limited by the county court. It is sub- 
mitted that no reasonable excuse whatever is given. It 
was pure and simple neglect, dilatoriness or carelessness 
on the part of claimant and her attorneys. The evidence 
shows that neither the applicant nor her attorneys were 
free from laches; that ueither of them exercised cominon, 
ordinary diligence. If the evidence was the same before 
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the county court, there can be no question but what sound 
discretion was exercised in refusing to extend the time. 
However, the whole matter comes back to the first proposi- 
tion, that the order of the county court, in refusing to 
extend the time to present claims, is not an appealable 
order, but rests in the sound discretion of the court, and 
can only be reviewed by proceedings in error.” 

We think the discretion in the county court in such a 
iwnatter is the same kind of discretion a court of equity has 
in an action for specific performance of contracts, and is 
not to be arbitrarily exercised, but the court must, under 
section 218, chapter 28, Compiled Statutes (Annotated 
Statutes, 5083), extend the time as the circumstances of 
the case may require, when proper and timely application 
and showing are made. An order denying the claimant 
the right to file a claim is certainly a final order, from 
which an appeal lies from the county court to the district 
court under section 42, chapter 20, Compiled Statutes 


. (Annotated Statutes, 4823). 


Contention is made that a jury trial of the issue joined, 
as to the right to file the claim, should have been allowed. 
The matter was for the court to decide, and the right to a 


jury trial upon a hearing as to the validity of the claim 


may still be insisted upon, and is all that plaintiff in 
error is entitled to in that regard. 

It is contended by the defendant in error that, under 
section 214, chapter 23, above referred to, no order could 
be made limiting the time for filing claims during the 
pendency of a special administration, but It will be no- 
ticed that such section reads, in part, ‘When letters * * * 
of special administration shall be granted by any probate 
court, or during any appeal from said order, it shall be 
the duty of the probate judge to receive, examine, adjust 
and allow all claims and demands of all persons against 
the deceased, giving the same notice as is required to be 
given by the commissioners in this subdivision.” It would 
seem, therefore, that the county judge might proceed to 
give notice and hear claims without waiting for the ap- 
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pointment of a general administrator, in which case, par- 
ties interested in the estate would have the same right to 
contest claims, and appeal from their allowance, as after 
such appointment. . The right of an interested party to 
appeal from the allowance of a claim is not dependent 
upon the failure of the executor or administrator to ap- 
peal, since the enactment of section 42, chapter 20, supra, 
which has been held to repeal section 242 of chapter 23, 
allowing persons interested in the estate to appeal only 
after the expiration of the time allowed the executor or 
administrator to do so. See Drexel v. Reed, 65 Neb. 281. 
While, in the view we take of the case before us, it is not 
necessary to decide this point, we think it has been de- 
cided in principle in Cadman v. Richards, 18 Neb. 383. 

It has been urged that the district court should have 
set a time for hearing therein upon the claim in question, 
and proceeded to a trial thereon, instead of formally re- 
versing the judgment of the county court and remanding 
the cause for such action in that court. No petition in 
error’ was filed by the defendant in error in this court, 
and this contention was made only by counsel in oral 
argument. The closing sentence of the brief of the de- 
fendant in error is, “In any event, therefore, the judgment 
of the district court should be affirmed.” 

In the opinion announced by this court, written by 
PounD, C., disposing of the motion to dismiss this action, 
reported in 69 Neb. 38, it is said: 

“Tt will be seen therefore that the district court clearly 
had the power to render a final judgment upon the merits 
of the claim. The order denving leave to file the claim 
was a final order since it in effect prevented a judgment 
and determined the proceeding, within the purview of sec- 
tion 581 of the code, When this order was appealed from 
and. the transcript filed, the district court acquired juris- 
diction of the whole matter and power to deal with it as 
though the application had been filed in that court orig- 
inally. Jacobs r. Morrow, 21 Neb. 233. Even if the cause 
had been taken to the district court upen error, the same 
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course would have been proper. Jiaryott & McHurron v. 
Gardner, 50 Neb. 320. The legislature evidently intended 
that, causes should be settled finally in the district court 
when taken there by appeal or error and that parties 
should not be conipelled to go back and forth froin the 
lower to the higher tribunal in matters involving small 
suns as is so often the case in more important causes 
brought in the district court and reviewed in the supreme 
court. Hence, it is doubtful whether any warrant is to 
be found for the course taken in the case at bar so far as 
the judgment remands the cause for further proceedings 
in the county court.” This statement of the law affecting 
this question, made in this case, having received the ap- 
proval of the court, should be held conclusive thereon. 

While, as we have said, no petition in error was filed 
by the defendant in error, yet, that of the plaintiff in 
error is sufficient to bring the judgment before us in such 
a manner as to require us to reverse any portion thereof 
which we hold to have been erroneously nade. 

We recommend that the judgment and order of the dis- 
trict court be affirmed, in so far as it reverses the order 
denying defendant in error to file her claim made by the 
county court, and reversed as to that part remanding the 
cause to the county court for hearing upon the claim, and 
that the cause be remanded from this court to the district 
court with directions to proceed to a final hearing thereon 
in that court. 


Barnes and ALBERT, CC., Concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court, reversing the 
order of the county court and granting leave to file the 
claim involved, is affirmed, and the order directing the 
county court to allow the filing of the claim is reversed, 
and the cause is remanded to the district court with di- 
rections to proceed to a final hearing thercon in that court. 


JUDGMENT ACCORDINGLY. 
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OMAHA GAS COMPANY ET AL. V. City oF SouTH OMAHA. 
Frrep Fesrguary 4, 1904. No. 13,209. 

1. Petition: DemMurrer. Petition examined, and held not subject to 

demurrer upon the ground of improper joinder of causes of action. 


2. Indemnifying Bond: Acrion: Evinence. In an action by a city 
against a gas company upon a bond given by the latter to in- 
demnify the city against loss through the recovery against the 
city for injuries occasioned by open trenches dug by the company, 
the execution and delivery of the bond was admitted, and the 
evidence established the recovery of a judgment against the 
city for a personal injury resulting from an open trench dug by 
the company. Held, That there was a liability against the com- 
pany on the bond, and that the city was entitled to judgment. 
Held, further, That evidence of the presence or absence of negli- 
gence of either the company or the city as related to the injury 
was immaterial. 


3. Instruction. Instruction examined, and held properly refused. 


Ernor to the district court for Douglas county: Guy R. 
C. Reab, Jupce. Affirmed. 


George EH. Pritchett, for plaintiffs in error. 
A. H. Murdock, contra. 


KIRKPATRICK, C. 


This is an error proceeding prosecuted from a judgment 
of the district court for Douglas county to reverse a judg- 
ment recovered by the city of South Omaha, hereinafter 
styled the city, against plaintiffs in error, the Omaha Gas 
Company, hereinafter styled the company, and Frank 
Murply, its surety. Three grounds of error are relied 
upon for a reversal of the judgment: First, that the court 
erred in overruling the demurrer of the company upon 
the ground that there were two causes of action improp- 
erly joined in the petition; second, that there was not 
sufficient evidence to entitle the city to judgment, and that, 
on the evidence received, the company was. entitled to 
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judgment; third, that the court erred in refusing to give 
instruction numbered 2, requested by the company. The 
questions raised by these various assignments of error 
will be considered in their order, so far as necessary to a 
right determination of the case. 

That a correct understanding of the first contention may 
be had, it will be necessary to state very briefly the trans- 
actions out of which the controversy arose. Some time 
prior to November 25, 1897, the city, by ordinance, granted 
to the company, upon certain conditions, a franchise to 
excavate trenches in the streets and alleys, and to lay 
pipes and cross-mains, for the purpose of supplying the 
citizens of the city with gas. As a condition precedent 
to the exercise of the rights under the franchise, it was by 
ordinance provided, that the company should execute to 
the city a good and sufficient bond in the sum of $5,000, 
that it would indemnify and hold harmless the city from 
all loss and damages resulting from suits brought against 
the city, on account of accidents occasioned by the excava- 
tions. 

Some time in November, 1897, one Burk accidently 
drove into one of the trenches dug by the company, and 
sustained injuries. In a suit against the city he recovered 
damages, the judgment being affirmed by this court, and 
the city satisfied the judgment by payment. The action 
at bar was brought by the city against the company for the 
amount of this judgment with costs. In its petition, the 
city set out a copy of the bond given by the company, and 
all other matters hereinbefore stated; and the company 
contends that no cause of action is stated upon the bond, 
and, also, no facts sufficient to entitle the city to recover 
over from the company for the Burk judgment. From a 
careful reading of the petition, we conclude that this con- 
tention of the company can not be sustained. The petition 
sets out a copy of the bond; the sureties thereon are made 
parties defendant, and are charged with lability in all 
respects as the company, and it seems quite clear that the 
petition contains but a single cause of action, and that, 
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one arising upon the bond. It therefore follows that the 
demurrer was properly overruled. 

The next contention, relating to the sufficiency of the 
evidence, is to the effect that the company is shown to be 
free from fault, and that the injury to Burk was caused by 
the negligence of the city. The bond, which was given by 
the city to secure its franchise, contains a condition in the 
language following: 

“The condition of this obligation is such, that, if the 
above bounden Omaha Gas Company, its successors and 
assigns, or any of them, shall well and truly indemnify, 
and save harmless, the City of South Omaha from, and 
against any loss resulting to said city, from damage suits 
brought against said city, from accidents resulting from 
the excavation of streets and alleys of said city, by said 
Omaha Gas Company, then, these presents to be void,” ete. 
In its answer the company admitted the execution of the 
bond, and the excavation of the trenches by reason of 
which Burk was injured, and the testimony establishes 
the recovery of the judgment by him, its payment by the 
city, and the further fact that the gas company and 
Murphy, its surety, defendants, had due and timely notice 
of the pendency of Burk’s suit, and were, by the city, in- 
vited to appear and take part in the defense; and it is 
further disclosed that the attorney for the company did, 
in fact, appear and assist in the defense. This being the 
condition of the record, it would seem absolutely to fix the 
liability of the company. Numerous authorities are cited 
_by counsel upon both sides of this case, upon the question 
of the liability over in this kind of a case, but in the view 
we take of the matter, it will not be necessary to consider 
them. The right to recover upon the bond in suit does not 
depend upon the presence or absence of negligence on the 
part of either the city or the company, but rather, under 
the terms of the bond, upon whether the city has suffered 
a recovery, because of the excavations made by the com- 


pany. . 
Instruction numbered 2, requested by the company, 
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presents the question of negligence of the company for 
the consideration of the jury. In view of what has just 
been said, the refusal of this instruction, it is apparent, 
was not error. Having reached this conclusion, it will 
not be necessary to consider the other errors urged. -The ~ 
judgment appears to be right, and it is therefore recom- 
mended that the same be affirmed. 


Dvurriz and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
Opinion, the judgment of the district court is 


AFFIRMED. 


ABRAM L. Covey v. ANDREW J. HENRY. 
FILED Fesruary 4, 1904. No. 13,360. 


1. Real Estate: Sate: Contract. <A verbal contract with an agent or 
broker to sell land for the owner or to obtain a purchaser there- 
for is void. 


2. Petition. Surriciency. A faflure to state a cause of action in the 
petition can not be cured by averments in the reply. 


DemurreER. Petition examined, and held not to state a 
cause of action. 


Error to the district court for Howard county: JAMES 
N. Pau, Jupce. Affirmed. 


A. A. Kendall, for plaintiff in error. 
T. T. Bell, contra. 


FAWCETT, C. 


This case was originally commenced in the county court 
of Howard county, to recover the sum of $200, which 
plaintiff claimed to be due him from the defendant as a 
commission for finding a purchaser for defendant’s land. 
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On the same day that plaintiff filed his petition in the 
county court, defendant filed an answer substantially ad- 
mitting the allegations of plaintiff’s petition, but claim- 
ing that one Harry L. Cook also claimed to have pro- 
duced the purchaser for said land and demanded the com- 
mission, and alleging that he was unable to determine 
which of said parties was entitled to the commissien, and 
deposited $200 in court, asking the court to determine the 
right of the parties to said inoney. On the next day the 
parties both appeared in county court, by their attorneys, 
and defendant asked leave to withdraw his answer and 
deposit, which leave was granted, and the answer and 
deposit were withdrawn. Subsequently, plaintiff filed an 
amended bill of particulars, to which an answer was filed, 
and, without any reply to said answer, the parties wert to 
trial in the county court before a jury, which resulted in 
a verdict and judgment for the plaintiff for the sum of 
$150, from which the defendant appealed to the district. 
court. In the district court the plaintiff filed his petition, 
which was an exact duplicate of the amended bill of par- 
ticulars filed in the court below, and is as follows: 
“Comes now the above named plaintiff and, for cause 
of action against the defendant, alleges, that on or about 
the — day of June, 1901, or some time previous thereto, 
the defendant was the owner of the south half of section 
eight, in township fifteen north of range ten west of the 
6th principal meridian, in Howard county, Nebraska, 
“That on or about that time the defendant, being de- 
sirous of selling said land, entered into an oral agreement 
with the plaintiff, and agreed that if the plaintiff would 
find a purchaser for said land, who would buy the same 
from the defendant, he, the defendant, would pay the 
plaintiff, for so doing, the sum of $200, and defendant 
stated his price for said land to be the sum of $8,000. 
“That thereafter, to wit: on or about the 28th day of 
August, 1901, the plaintiff did find a purchaser for said 
land, viz.: one Charles Sumovich, and plaintiff took said 
Sumovich to said land and showed him the said land, and 
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the said Sumovich made a close and careful examination 
of said land, and was satisfied with the said land, and told 
plaintiff that he would go home and make arrangements 
‘for the money to pay for said land with, and would return 
to the defendant herein and would buy said land from the 
defendant. 

“That the plaintiff then told the defendant that he had 
found a purchaser for said land, and told him what said 
Sumovich had said, and told him that said Sumovich 
would return, as he had said he would, and that he would 
buy said land from the defendant, and the defendant was 
then satisfied with said arrangement. 

“That thereafter, on or about the 24th day of Septem- 
ber, said Sumovich did return to St. Paul, and did go to 
said defendant as he had said he would, and he did buy 
said land from the defendant as he had said he would, and 
defendant sold said land to said Sumovich for the sum of 
$8,500. 

“That, on the 25th day of September, the plaintiff, not 
knowing that said sale had been made, again called upon 
the defendant and told him that said Sumovich was in 
town, and that he had come to buy said land, and said de- 
fendant again promised, orally, that if said Sumovich did 
buy said land, he, the defendant, would pay the plaintiff 
the said sum of $200. That the defendant knew at that 
time that he had sold said land to said Sumovich, but 
concealed the fact from the plaintiff. 

‘Wherefore, the plaintiff says there is now due him 
from the defendant the sum of $200, agreed as aforesaid to 
be paid by the defendant, which the defendant refuses to 
pay, though often requested so to do, and for which sum 
the plaintiff prays judgment, and for the costs of this — 
suit.” 

An answer was filed to this petition, a reply to the an- 
swer, and a trial had in the district court, which resulted 
in a verdict for the plaintiff for $100, which verdict, on 
motion of defendant, was set aside and a new trial or- 
dered. Plaintiff then, by leave of court, filed an amended 
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reply. The first paragraph of the reply is a general denial. 
The second paragraph alleges that the law, requiring con- 
tracts between the owners of land and agents authorized 
to sel] the same to be in writing, does not apply to such 
contracts as the’ one between plaintiff and defendant. The 
third paragraph alleges that said law is against public 
policy and, therefore, unconstitutional and void. The 
fourth paragraph alleges that the defendant waived the 
defense of the statute of frauds, by the filing of the answer 
and making the deposit in the county court, hereinbefore 
referred to. The fifth paragraph alleges that the making 
of said answer and the deposit of said money in the county 
court constituted a new contract, which related back to 
the original contract, and that said original contract was, 
therefore, taken ont of the statute of frauds, and defendant 
ought not now to be allowed to plead said statute. The 
sixth paragraph is, in substance, the same as the fifth. The 
seventh paragraph alleges that defendant, having accepted 
the services of plaintiff, and having accepted that part of 
said contract which was beneficial to himself, should not 
now be allowed to repudiate that part of the contract 
which is detrimental to himself. 

Defendant then filed a motion to strike from the amended 

reply all of paragraphs four to seven, both inclusive, for 

various reasons set out in the motion. This motion was 
overruled. Thereupon defendant filed the following de- 
Inuarer : 

“Comes now the defendant and demurs generally to the 
amended reply of the plaintiff filed herein, for the reason 
that neither the amended reply nor the petition, nor both, 
state a cause of action in favor of the plaintiff and against 
the defendant.” 

The demurrer -was sustained, and plaintiff electing to 
stand on his petition and amended reply, the cause was 
dismissed at the cost of plaintiff. 

There are six assigninents of error, but they are all 
practically included in the first and second assigninents: 
that the court erred in sustaining the demurrer to the 
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reply and petition, and erred in dismissing plaintiff’s cause 
of action. 

While the defendant, in his demurrer, says that he “de- 
murs generally to the amended reply of the plaintiff filed 
herein,” yet the trial conrt and the parties to the actiou 
seem to have treated it as a demurrer to both the reply and 
petition, and we shall treat it in the same manner. 

Defendant, in support of his demurrer, relies upon sec- 
tion 74, chapter 73, Compiled Statutes (Annotated Stat- 
utes, 10258), which reads: 

“very contract for the sale of lands, between the owner 
thereof and any broker or agent einployed to sell the sanie, 
shall be void, unless the contract is in writing and sub- 
scribed by the owner of the land and the broker or agent, 
and such contract shall describe the land to be sold, and 
set forth the compensation to be allowed by the owner in 
case of sale by the broker or agent.” 

He contends that plaintiff’s petition, upon its face, 
shows that his agreement with defendant was an oral 
agreement for the sale of lands, and does not allege any 
facts which would in any manner take the contract out of 
the statutory prohibitica; that the petition does not state 
a cause of action, and that this defect in the petition could 
not be cured by any averments in the reply. The rule of 
practice contended for by defendant, that a cause of action 
can not be pleaded in the reply, is so well settled, that a 
citation of authorities is unnecessary, and if plaintiff 
must rely upon the allegations of waiver in his reply, he 
inust fail in this action. 

Plaintiff contends that the allegations contained in the — 
last paragraph of his petition, taken in connection with 
his allegations as to the original oral agreement, take the 
case out of the statute, and entitle him to recover on the 
theory that “a past consideration is sufficient to support 
u promise, where the consideration was performed in pur- 
suance to a previous request”; and relies chiefly on Stuht 
v. Siceesy, 48 Neb. 767, to sustain his contention. The 
rule of law here invoked is not only sound, but a well 
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established rule, and if it can be applied to this case it 
would entitle plaintiff to a reversal, and to an oppor- 
tunity to have his case tried upon the merits in the district 
court. We have carefully examined Stuht v. Sweesy, but 
the facts in that case are so radically different from the 
facts in the case at bar that it can not be accepted as 
authority here. In Stuht v. Sweesy, Stuht had agreed in 
advance that a party wall should be built upon the lot 
line; he went with Sweesy to the architect and suggested 
various changes in the plans and specifications, so that 
the wall, when completed, would inure directly to his 
benefit, in the use of a building which he purposed sub- 
sequently to construct in connection with the said party 
wall. Sweesy made the changes in the plans and specifica- 
tions suggested by Stuht, and went on and constructed the 
wall, Stuht inspecting it from time to time as the work 
proceeded, and being satisfied therewith. After the wall 
was constructed, Stuht promised to pay Sweesy for one- 
half the cost of construction of the wall up to and includ- 
ing the third story, according to the terms of an agree- 
ment which had formerly been made with one Chapman, 
which promise he subsequently failed to make good, and 
suit was brought to recover the amount. On the trial, 
Stuht sought to escape under the contention that the 
promise was within the statute of frauds and void because 
not in writing. In the opinion Mr. Commissioner IRVINE 
Says: 

“Whether a promise in such a case is within the statute 
of frauds we need not inquire. If it were it would be, in 
this case, taken out by part performance.” 

Sweesy was permitted to recover. We are unable to 
‘see how we can apply the rule, which was properly ap- 
plied in that case, to the case at bar. 

The section of the statute above set out is plain and 
unambiguous. The reasons which impelled the legisla- 
ture to pass that act are well known to the courts and the 
profession generally. Innumerable suits were being in- 
stituted, from time to time, by agents and brokers, after 
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the owners of lands had sold the same, claiming a com- 
inission, on the ground that they had been instrumental in 
securing the purchaser; and, in many cases, owners of 
land were compelled to pay double commission on account 
of such claims. In order to prevent such disputes and 
protect property owners in just such cases as the one we 
are now considering, the legislature passed this act. 

In considering a code provision similar to this section 
of our statute, the supreme court of California in Me- 
Carthy v.. Loupe, 62 Cal. 299, say: 

“Since the code, under the provisions of section 1624, 
an agreement authorizing or employing an agent or broker 
to purchase or sell real estate for a compensation or com- 
Inission, can only be proved by the introduction of an in- 
strument in writing.” 

In Allen v. Hall, 64 Neb. 256, in a very clear opinion 
by Commissioner Barnes, this court upheld this section of 
the statute, and applied it to a case where the facts were 
fully as strong, if not stronger, than those set out in plain- 
tiff’s petition in this case. See, also Baker v. Gillan, 68 
Neb. 368; Spence v. Apley, 4 Neb. (Unof.) 358. 

Plaintitf in error contends that there is a distinction be- 
tween an agent to sell land and an agent to find a buyer; 
that in the one case the agent has power to make the sale 
and bind his principal, while in the other he has not. As 
between the seller and the agent this is a distinction with- 
out a difference, for in either case, if there were a valid 
employment, the seller would be liable to the agent for 
his commission if he made a sale, or found a buyer. The 
only difference to be found in this distinction is that, in 
the former case, the buyer could demand performance by 
the seller, while in the latter case he could not. But, it is 
apparent that this statute was not enacted to aid buyers 
in the enforcement of their contracts of purchase. It was 
designed, simply, to put an end to the ceaseless disputes 
and innumerable suits that were constantly arising be- 
tween the owners of lands and curbstone brokers. The 
cases of McCarthy v. Loupe and Allen v. Hall, supra, were 
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both cases in which the plaintiffs claimed to have been 
employed to secure purchasers, and are therefore decisive 
of this question. The contention of plaintiff in error that 
the defendant, having received the benefit of plaintiff’s 
services, can not be relieved of his liability to pay for the 
sane, is also disposed of adversely to plaintifi’s contention 
in McCarthy v. Loupe, supra. 

We think the statute a wise one, and that it applies to 
the case at bar: that the allegations contained in the last 
paragraph of plaintiff’s petition are not sufficient to re- 
lieve him from the provisions thereof; and, this being so, 
that the petition could not be aided by any averments in the 
reply; that, not having pleaded the estoppel (if any there 
were), by reason of the answer and deposit of defendant 
in the county court, in his amended bill of particulars in 
that court, he could not plead it in the district court and 
can not raise the question here. 

The judgment of the trial court was therefore right and 
should be aftirmed, and we so recommend. 


ALBERT and GLANVILLE, CC., concur. 
> , 


By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 
AFFIRMUD. 


Joun L. Hovaers y. NATHAN GRAILAM BT AL. 
Fitep Fepruary 4, 1904. No. 13,363. 


1. Referee’s Report: SripuLatTion: Estorrer. Where parties consent 
that the report of a referee, containing the evidence taken by 
said referee and his findings of fact and conclusions of law, shall 
be submitted to the court, together with the objections and ex- 
ceptions thereto, for determination on the merits by the court, 
they are precluded by such submission from assigning error by 
the court in setting aside the report and findings of the referee 
and substituting therefor the findings of the court. 
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2. Review. In such case this court will only consider the correctness 
of the findings and judgment of the district court. 


3. Evidence. Evidence examined, and held to sustain the findings 
and judgment of the district court. 


Error to the district court for Clay county: Grorcr W. 
STubss, JUDGE. Affirmed.. 


Thomas H. A/atters, for plaintiff in error. 
Leslie G. Hurd, contra. 


Faweoert, C. 


This is an action brought by plaintiff in error, hercin- 
‘after styled plaintiff, against the defendants in error, here- 
inafter styled defendants, alleging that abont the first of 
January, 1894, the plaintiff and defendants entered into 
an agreement and contract of copartnership at Clay Cen- 
ter, Nebraska; the business of said copartnership to be to 
purchase, own and control a printing outfit then known as 
“The Progress,” a newspaper outfit at Clay Center, Ne- 
braska, and to publish said newspaper. That each mem- 
ber of said copartnership was to put into the business the 
sum of $127.20, which money was to be used in the pur- 
chase of the printing outfit, above described, the payment 
of the indebtedness due upon the same, and also to pay one 
claim due to the plaintiff from the former owners of said 
printing outfit, in the sum of $312.50. That they proceeded 
to and did purchase said printing outfit, and did run said 
newspaper. That the defendants have failed, neglected and 
refused to pay in the amount of money agreed to at the 
time, and have never paid into said partnership any other 
sum except the amount of $87.50 cach; that they have 
neglected, failed and refused to pay any portion of the 
amount due to the plaintiff, and that, by reason of said 
failure, there is due and owing from the defendants to the 
plaintiff the said sum of $312.50, for which amount he 
prays judgment. 

The matters in controversy in this case were, on May 
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28, 1900, by consent of both parties in open court, referred 
by the court to H. C. Palmer, to take the testimony and 
report his findings of fact and conclusions of law to the 
court. On November 9, 1900, the referee filed his report, 
containing all the evidence introduced before him, together 
with his findings of fact and conclusions of law. The find- 
ings of fact and conclusions of law were all in favor of 
plaintiff, and that plaintiff was entitled to recover a jude- 
ment against the defendants, and each of them, for the 
sum of $332.45 and interest from September 20, 1900, at 
the rate of seven per cent. per annum. To the report of the 
veferec the defendants filed a large number of objections, 
and a motion for new trial. On November 11, 1901, the 
court set aside all of the findings of fact and conclusions 
of law of the referee, and awarded a new trial. On No- 
vember 15, 1901, the court made an allowance to the referee 
of $50 for his services. On December 16, 1902, plaintiff 
filed a reply, and on the same day a subpena duces tecum 
was issued to H. C. Palmer, referee, commanding him to 
appear before the court, and bring with him certain 
records which had been offered and read in evidence before 
him, as referee. On December 17, 1902, we find the follow- 
ing entry by the court: 

“This cause coming on further to be heard, now come 
the parties to this action, in open court, and consent to the 
order or ruling of the court as follows: ‘Order setting 
aside report of referee made November 11, 1901, is set 
aside.’ Case set down for hearing upon report of referee 
aud objections thereto, and motion for new trial. Court 
to act upon objections at present term of court and to enter 
final decision for merits, whatever the decision upon ob- 
jections and upon the testimony taken before the referee. 
Rights of both parties to a bill of exceptions to be fully 
protected, and all the above by consent of parties, in open 
court, and this cause subinitted to the court on report of 
referee, under above stipulation.” 

On March 13, 1903, the court entered its findings and 
decree, in which it sct aside the findings and conclusions of 
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the referee, and entered findings of its own, finding gen- 
erally for the defendants; overruled defendants’ motion 
for new trial, and dismissed plaintiff’s bill for want of 
equity. 

The reason assigned by the court for setting aside the 
findings of the referee is that said findings were contrary _ 
to the clear weight of the evidence. Plaintiff contends that 
this is not so; that there is ample evidence in the record 
to sustain the findings of the referee, and that the court 
erred in setting the same aside. It is urged by defendants 
that plaintitf can not make such contention in this court, 
for the reason that, by the agreement, in open court, en- 
tered into December 17, 1902, hereinbefore set out, plain- 
_ tiff consented to the submission of the case to the court 
upon the evidence taken by the referee, and that the court 
might make its own findings upon the merits, regardless of 
its rulings on the objections to the report of the referce. 
If the contention of the defendants is sound, then, the only 
question for this court to determine’ is, whether the evi- 
dence sustains the finding and judgment of the court. An 
examination of the record leads us to the conclusion that 
this contention of defendants is correct. After the order 
of the court entered November 11, 1901, setting aside the 
findings of the referee and granting a new trial, the parties 
seem to have been preparing for another trial of the case, 
which is shown by the settlement with the referee on No- 
vember 15, and the filing of a reply and issuance of a sub- 
pena on December 16, 1902. On December 17, when the 
parties were all in court, and, evidently, after discussing 
the matter, and all agreeing that the evidence taken before 
the referee was all the evidence that could be introduced 
in the case, aud, in order to avoid the trouble, time and 
expense of another trial, it was agreed between thein that 
the matier be submitted to the court upon the evidence 
contained in the report of the referee, and that the court 
should make such findings on the merits as it deemed 
proper. The court’s entry made at that time is not as 
explicit as it might have been. The language is, “Case set 


Vou. 71] JANUARY TERM, 1904. 129 


Hodges y. Graham. 


down for hearing upon report of referee and objections 
thereto, and motion for new trial. Court to act upon ob- 
jections at present term of court and to enter final de- 
cision for merits, whatever the decision upon objections 
and upon the testimony taken before the referee.” It is 
evident that what the court meant to say was: Court to 
act upon objections at present term of court and to enter 
final decision upon the merits, regardless of its decision 
upon the objections to the report of the referee. The entry 
further provides for the preservation of the rights of the 
parties to a bill of exceptions, and recites that the case is 
submitted to the court under that stipulation. We are con- 
firmed in our construction of that entry by the court, by 
the court’s own construction of it on page 145 of the record. 
The court says: 

“And now, on this same day, this cause coming on fur- 
ther to be heard (the parties having agreed in open court 
that, in case the findings of the referee should be set aside, 
the court should make the proper findings upon the evi- 
dence as reported by the referee and pronounce judgment 
thereon), upon the evidence and arguments of counsel, and 
the court, being fully advised in the premises, doth find 
generally in favor of the defendants,” etc. 

We think this language of the court conclusively shows 
the true action and intention of the parties on that oc- 
casion. This being so, then, the only question for our con- 
sideration is, whether or not the court erred in its findings 
and judgment. While we are unable entirely to concur in 
the view of the district court in holding that the findings 
of the referee were against the clear weight of the evidence, 
we are unable to say that the court’s own findings are not 
sustained by the evidence. The evidence, in our judgment, 
was conflicting, and, having been submitted to the district 
court by the parties, and the court having made its find- 
ings thereon, those findings must stand. 

We recommend that the judgment be affirmed. 


ALBERT and GLANVILLE, CC., coneur. 
12 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 
AFFIRMED. 


HELEN L. JONES v. ALICE S. DANFORTH. 
Firep Fepruary 17, 1904. No. 13,362. 


1. Appeal and Error. A litigant, who brings to this court an appeal- 
able case, can not have it considered in this court both as an 
appeal and as a proceeding in error. 


Erection. If, in an appealable case, a transcript of the 
proceedings in the district court is duly filed in this court, and 
all proceedings taken necessary to a review upon proceedings in 
error aS well as upon appeal, the party bringing the cause here 
may submit the same either as an appeal, or as upon proceedings 
in error. If he makes no choice, it will be considered as upon 
proceedings in error. 


After serving and filing his brief in this court, in 
which he presents only questions not reviewable upon appeal, a 
party will not, ordinarily, be allowed to delay the hearing, by 
abandoning his proceedings in error and submitting the cause as 
upon appeal. Nor will he be allowed to make such change, except 
upon just terms, when his opponent will be required to rebrief 
the case, or is otherwise put to cost or expense thereby. 


Error to the district court for Clay county: GrorcE W. 
Stupss, Jupce. Objections to application to have case 
considered as upon appeal. Objections overruled, 


Thomas H. Matters, for plaintiff in error. 


Joel W. West, contra. 


SEDGWICK, J. 


After a decree was entered for the defendants in the 
district court in an action in equity, the plaintiff filed in 
this court, within the time allowed by law for taking an 
appeal or prosecuting proceedings in error, a transcript of 
the proceedings in the court below, and a petition in error. 
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A summons in error was issued and served upon some of 
the defendants in error, but, not having been served upon 
all of the necessary parties, objections were made to the 
jurisdiction of the court, and the petition and summons 
in error were dismissed. The plaintiff below then asked 
to have his case in this court treated as an appeal, and the 
question upon this motion is, whether the case may be now 
heard as an appeal in this court. Many decisions of the 
court have been cited by counsel. It seems to be thought 
that they are conflicting and irreconcilable. Judge Strawn, 
in his work on Supreme Court Practice and Forms, 217, 
218, so regards them. In the earlier practice it was sev- 
eral times attempted to have a case considered in this 
court both in the nature of an appeal and as a proceeding 
in error, but this the court refused to do. In Monroe v. 
Reid, Murdock & Co., 46 Neb. 316, it is said: 

“A case will not be considered in this court as both an 
appeal and a proceeding in error. A party must elect 
which remedy he will pursue, and, having filed a petition 
in error, wust be presumed to have selected that remedy.” 

This case and many others which follow it are said by 
Mr. Strawn to be in direct conflict with the holding in 
Beatrice Paper Co. v. Beloit Iron Works, 46 Neb. 900, 
in which it is said: 

“If the judgment which the litigant seeks to have re- 
viewed is appealable, he may have it reviewed on appeal 
or error, at his election; and he may make such election 
at any time before the final submission of the case in this 
court. He may dismiss his appeal and stand on his peti- 
tion in error, or vice versa; but if he makes no such elec- 
tion, this court will review the judgment of the district 
court on error wheg there is filed with the transcript a 
petition in error.” 

This language is quoted, or cited, with approval in 
several subsequent cases. Thomas v. Churchill, 48 Neb. 
266; Chicago, B. & Q. R. Co. v. Cass County, 51 Neb. 369; 
Nebraska Land, Stock Growing & Investment Co. v. Me- 
Kinley-Lanning Loan & Trust Co.,52 Neb. 410; Slobodisky 
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vu. Curtis, 58 Neb. 211. The conflict in these two lines 
of cases is more apparent than real. In J/onroc v. Reid, 
Jurdockh & Co., supra, it appears from the opinion that 
“the case was one which could have been appealed, and 
counsel for plaintiff in error, judging from a statement 
in the brief filed, view the case as here by appeal and by 
proceedings in error, and that tt can be so considered.” 
The court then quotes with approval from the opinion of 
Woodard v. Baird, 48 Neb. 310, to the effect that a party 
can not have his case submitted and considered both as 
an appeal and as a proceeding in error, and says that 
he must elect which remedy he will pursue, and, 
having filed a petition in error, he must be presumed 
to have selected that remedy. It is not necessary 
to quote from nor cite any other cases where this lan- 
guage is held, because, in all of them, we find one of two 
conditions: Wither the party is urging that his case shall 
be considered in both ways, and that he shall, at the same 
tine, have the benefit of both forms of procedure, or else, 
without specifically insisting upou the right to both reme- 
dies, no election has been made before the submission of 
the case. In all of these decisions it is held that a party 
can not pursue both remedies at once, and that. if the 
record is in such condition as that either remedy might 
have been pursued thereon, and the party bringing the 
ease to this court has not expressly indicated which 


remedy he desires to pursue, the court, in making an elee-. 


tion for him, will treat the case as here upon procvedings 
in error. And in all these cases where the language is 
used, “having filed a petition in error,” as the test of the 
remedy elected by the party bringing the case here, the 
facts were that not only had a petition in error been filed 
but all the necessary steps had been taken to entitle the 
defendant to a hearing upon his petition in error, and, 
the case being finally submitted to this court upon such 
a record, the court considered it as a proceeding in error. 
So that the language used by the court must, in each case, 
be construed in the light of the facts of the case; and, 
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when so construed, there is no conflict between this hold- 
ing and the language used in the decisions following 
Beatrice Paper Co. v. Beloit Iron Works, supra, in which 
it is held that he may make his election at any time before 
he submits his case to this court. He may make his elec- 
tion before he finally submits his case; but, if he fails to 
elect which remedy he will pursue, and the court takes a 
submission of the case in that condition, in the absence of 
any other decisive test, the court will consider that, by 
filing a petition in error and taking all necessary steps 
for a hearing thereon, he has selected that remedy. This 
would be the necessary inference if, after having taken all 
the proceedings necessary to a hearing upon appeal, steps 
not necessary to an appeal but necessary to obtain a re- 
view in error are taken. Such action, unexplained, must 
mean that he is not satisfied to submit his case upon ap- 
peal, and desires to have it considered upon error pro- 
ceedings. 

Of course, if the time for filing a petition in error and 
procuring a summons in error to be issued and served 
had expired, he could not take such proceedings, and 
whether or not he had attempted to appeal would make no 
difference in that regard. An ineffectual attempt to ap- 
peal would not extend the time in which he might take 
proceedings in error. While the record is in such condi- 
tion that it will support either proceeding, he may choose 
his remedy. 

Filing a petition in error is not, in all cases, a con- 
clusive test, but a litigant will not be allowed to trifle 
with his adversary and the court. If he serves and files a 
brief, which presents questions only reviewable upon pro- 
ceeding in error, and his opponent has duly answered such 
brief, he ought not, afterwards, submit the case as upon 
appeal, and serve and file a brief which presents questions 
solely cognizable upon such proceeding, if, by so doing, the 
hearing of the case will be delayed. And even if such 
course will not delay the hearing of the case, it should not 
be allowed, except upon just terms. 
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In Stewart v. Carter, 4 Neb. 564, the case was first 
brought to this court upon appeal, but, upon motion of the 
appellee, the appeal was dismissed, and, although the time 
for appeal had expired, the appellant was allowed to file a 
petition in error upon his transcript, and the case was 
afterwards reversed on the error therein assigned. The 
same point was held in Steele v. Haynes, 20 Neb. 316. The 
case of Irwin v. Nuckolls, 3 Neb. 441, which appears to hold 
a contrary doctrine, was expressly overruled in Cahill v. 
Cantwell, 31 Neb. 158. In Schuyler v. Hanna, 28 Neb. 
601, it is said: 

“A liberal construction should be given all laws provid- 
ing for appeals—such a construction as will not abridge the 
right. The mandatory part of the above quoted statute is 
‘that the party appealing shall within six months after the 
date of the rendition of the judgment or decree, or the mak- 
ing of the final order, * * * file in the office of the clerk 
of the supreme court a certified transcript of the proceed- 
ings had in the cause in the district court.’ On the filing 
of such transcript within the statutory time, this court 
acquires jurisdiction.” 

We are satisfied with this view, and think that the ques- 
tion at bar comes within its spirit. Cahill v. Cantwell, 
supra, Was an attempted appeal from the county court to 
the district court, but it was not taken in time, and was 
dismissed upon motion of appellee. The question was 
whether the appellant was estopped from prosecuting a 
petition in error to reverse the same judgment. The court 
said: ; 

“It may be stated as a general proposition that an appeal 
duly taken and docketed in time in the appellate court is 
a waiver of all errors and irregularities occurring prior to 
the entry of the judgment appealed from. In the case at 
bar the appeal was not perfected in time, and the attempt 
to appeal did not bar the right of the plaintiff in error to 
have the judgment of the county court reviewed on error.” 

In this case the error proceedings were never perfected. 
A hearing upon proceedings in error has been prevented 
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by technical objections. All steps necessary to perfect an 
appeal were taken within the statutory time, and it is not 
the policy of the law to prevent a hearing in the court of 
last resort under such circumstances. 

It is urged that the statute prescribes that, in taking an 
appeal, the appellant must file his transcript in this court 
and have the same “properly docketed”; that this statute 
has not been complied with, because it was not docketed 
here aS an appealed case. We do not see any nierit in this 
contention. The appellant can not have the same properly 
docketed, in the sense that he may compel the clerk to make 
the entries in proper ferm. The intention of the statute 
must certainly be to require the appellant to do everything 
incumbent upon him to do, so that the case may be properly 
docketed, and when he has done that, he has done his part. 
Again, the words “properly docketed” can not be held to 
relate to nice distinctions in making the entries upon the 
record in correct form, but rather to the duty of doing 
what is necessary to have the case placed upon the docket 
of the court, so that it will be before the court in its proper 
order, and that adverse parties may raise such questions 
thereon as they see fit. If the question presented in this 
court was of such a nature that it might be determined 
either upon appeal or error proceedings, then a change of 
election as to the manner of presenting it would be imma- 
terial, as was held in Thomas v. Churchill, 48 Neb. 266. 

The objection to proceeding as upon appeal in this case 
is overruled. 

OBJECTION OVERRULED. 
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STATE, EX REL. FRANK N. Prout, ATTORNEY GENERAL, Y. 
THOMAS J. NOLAN ET AL. 


Frcep Fesruary 17, 1904. No. 13,327. 


1. Quo Warranto: Answer. An answer to a petition in quo warranto. 
which alleges that the respondents are holding the office in ques- 
tion by lawful appointment, under the provisions of a legislative 
act, and which sets forth the facts in relation thereto, is sufficient 
to put the validity of such act in issue. 


2. Legislative Act: CoNSsTITUTIONALITY, A legislative act should not 
be declared unconstitutional, unless it is so clearly in conflict with 
some provision of the fundamental law that it can not stand. 


3. Police Commissioners: APPOINTMENT. The legislature may, by stat- 
ute, confer upon the governor the power to appoint the board of 
fire and police commissioners for cities of the first class. 


4, Statutes: Repeat. Where general and special provisions of a stat- 
ute come in conflict, the geueral law yields to the special with- 
out regard to priority in dates, and a special law will not be re- 
pealed by general nrevisions, unless by express words or by 
necessary implication. 


ConstrucTion. The several sections and provisions of a 
legislative act should be construed together, and harmonized if 
possible; and, if there is a conflict in them, general expressions 
must give way to special and specific provisions. 


6. City Charter: Vatipiry. That part of the charter of South Omaha, 
providing for the election and defining the jurisdiction of the 
police judge, is separable from the rest of the act, and, if neces- 
sary, may be rejected without affecting the validity of the charter. 


7, Fire and Police Board: Lrcantry. Held, That the respondents are 
the lawfully constituted board of fire and police commissioners of 
the city of South Omaha. 


ORIGINAL application in the nature of quo warranto to 
determine the rights of respondents to office as fire and 
police commissioners of a city of the first class. Writ 
denied. 


Frank WN. Prout, Attorney General, Norris Brown, 
Smyth & Smith and A. H. Murdock, for relator. 


FP, A. Brogan and James H. Van Dusen, contra. 
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This original action in quo warranto was commenced by 
the attorney general for the purpose of testing the validity 
of chapter 17 of the laws of 1903, otherwise known as 
the South Omaha Charter, and more particularly that 
part of the act which provides for the appointment of a 
board of fire and police commissioners. To that end a 
petition was filed against the respondents, Thomas J. 
Nolan, A. L. Bergquist, William B. Van Sant, Alfred A. 
Nixon and George W. Masson, praying that they be re- 
quired to show by what warrant or authority they assumed 
to act as fire and police commissioners ofthe city of 
South Omaha, and claimed to hold such public office. To 
this petition the respondents filed an answer, which was 
demurred to by the relator. Thereafter, by permission of 
the court, an amended answer was filed, in which re- 
spondents properly justified under the provisions of the 
act in question. The demurrer was not refiled but, it hay- 
ing been treated as though it applied to the amended an- 
swer, we will consider it as refiled, and thus the validity 
of that part of the act under which the respondents were 
appointed, and now hold their office, is put in issue. The 
act in question is chapter 17 of the laws of 1903 (Compiled 
Statutes, ch. 13, art. IT), and will be hereinafter referred 
to as the charter. 

It is stated in relator’s brief that the answer is insuffi- 
cient in form and substance, but, the amended answer 
having been filed after that part of the brief was written, 
and the defects of the original answer, if any, having been 
cured thereby, it is unnecessary to devote any further 
time to the pleadings, so we come at once to the considera- 
tion of the question of the validity of the charter. It may 
be stated at the outset that we should not declare a law void 
for slight and trivial reasons, but, if possible, sustain the 
legislative will. So, in the examination of this question, 
we will be governed by the rule, that a legislative act will 
not be declared unconstitutional, unless it is so clearly in 
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conflict with some provision of the fundamental law that 
it can not stand. 

Section 63 of the act provides for a board of fire and 
police commissioners to consist of five electors of the city, 
appointed by the governor. It also makes specific pro- 
visions as to when and how the appointments shall be 
made, and term of office; it also defines the qualifications 
of members of the board, together with the powers and 
duties of that body; and the relator’s attacks are particu- 
larly directed to this part of the charter. The general ques- 
tion relating to the constitutionality of such legislation 
has been before us several times. In the case of State v. 
Broatch, 68 Neb. 687, the validity of such a provision was 
the question before the court. The Omaha charter, which 
was in question in that case, provides for the appoiutment 
of a board of fire and police commissioners by the governor, 
and its validity was attacked by a proceeding in quo 
warranto. It was held: 

“The legislature may by statnte confer upon the gover- 
nor the power to appoint members of the board of fire and 
police commissioners of cities of the metropolitan class” ; 
citing Redell v. Aloores, 63 Neb. 219. These cases clearly 
overrule all of the prior decisions of this court holding a 
contrary doctrine, and so, it may be considered as the 
settled law of this state that the section in question is con- 
stitutional, so far as that phase of the controversy is con- 
cerned. Again, it is apparent, from an examination of the 
whole act, that it was the purpose of the legislature to 
substantially reenact the charter of 1901 under which 
the city was conducting its affairs at the time the new 
charter was passed, with only such changes and amend- 
ments as would place the fire and police department of the 
city under the control of a board to be appointed by the 
governor of the state, instead of a board appointed by the 
mayor, and confirmed by the city council. It is clearly the 
duty of the state, in the exercise of its police powers, to 
maintain peace and good order, and protect the welfare of 
its citizens wherever they may be found within its borders. 
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And whenever it appears that any of its municipalities 
are, for any reason, unable to maintain such conditions of 
security and good order, it is proper for the legislature to 
enact such laws as will accomplish that end. Of late, it 
has been quite generally recognized that there are condi- 
tious existing in some of our cities, growing out of the ap- 
pointment and management of their police departments, 
with which the local authorities are unable to successfully 
cope; and that an independent board, created by an au- 
thority entirely removed from, and in no way influenced 
by, local conditions, can best conserve the interests of the 
public in those matters. That policy first found expres- 
sion in the Omaha charter of 1887, and was the subject of 
much litigation, and some conflicting decisions, until the 
principle was finally and firmly settled in the case of 
State v. Broatch, supra. And so, the legislature, in order 
to adopt this policy, reenacted the old charter with the 
changes above mentioned, and, in so doing, we are satis- 
fied that it did not exceed its legitimate powers; if the 
legislature has attempted to go beyond its powers in au- 
thorizing this commission to control matters purely local, 
such provision might be held invalid, without rendering 
the whole act unconstitutional. 

It is claimed, however, that section 63, in so far as it 
defines the powers and duties of the board, is in diveet con- 
flict with subdivision 78 of section 128 of the charter. This 
is one of the subdivisions of the section conferring general 
powers upon the municipality, and is as follows: 

“In addition to the powers herein granted, cities goy- 
erned under the provisions of this act shall have power 
by ordinance: To provide for the organization and support 
of a fire departinent ; to procure fire engines, hooks, ladders, 
buckets, and other apparatus, and to organize fire engine, 
hook and ladder, and bucket companies, and prescribe 
rules of duty and the government thereof, with such pen- 
alties as the council may deem proper, not exceeding one 
hundred ($100) dollars, and to make all necessary ap- 
propriation therefor, and to establish regulations for the 
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prevention and extinguishment of fires.” And it is con- 
tended that this subdivision must prevail because it was 
passed last in point of ttine, or, in other words, appears 
last in position in the charter. This, it is insisted, works 
a repeal of section 63, by implication. Repeals by implica- 
tion are not favored, and the courts will not declare them 
unless compelled to do so. And where there is a conflict 
between two sections of an act, one being a reenactment of 
a former provision, aud the other a new provision inserted 
in the law as reenacted, the latter will stand because it 
is the latest expression of the legislative will. Sutherland, 
Statutory Construction (1st ed.), p. 210, sec. 156; p. 216, 
sec. 161; Endlich, Interpretation of Statutes, sec. 183; 
Gractz v. McKenzie, 3 Wash. 194; Winn v. Jones, 6 Leigh 
(Va.), 74; Congdon vr. Butte Consolidated R. Co., 17 
Mont. 481; Powell v. King, 78 Minn. 88. But it is by no 
means certain that there is an irreconcilable conflict be- 
tween the provisions of section 68 and the subdivisions and 
sections pointed out by the relator. Section 8 of the char- 
ter, which declares in a general way by whom the corporate 
powers shall be exercised, reads as follows: 

“Bach city governed by the provisions of this act shall 
be a body corporate and politic, and shall have power: 
Iirst, to sue and be sued; second, to purchase and hold real 
and personal property for the use of the city, and real 
estate sold for taxes; third, to sell and convey any real 
and personal estate owned by the city, and make such 
order respecting the same as may be deemed conducive to 
the interests of the city; fourth, to make all contracts and 
do all other acts in relation to the property and concerns 
of the city necessary to the exercise of its corporate and 
administrative powers; fifth, to exercise such other and 
further power as may be conferred by law. The powers 
hereby granted shall be exercised by the mayor and city 
council of such city, as hereinafter set forth, except when 
otherwise specially provided.” Bearing in mind the ex- 
ception above quoted, the rule that the several sections of 
_ the charter must be construed together and harmonized, if . 
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possible, and the further rule that, where there is a seem- 
ing conflict between the several provisions of a legislative 
act, general expressions must give way to special and spe 
cific provisions, it is quite possible that the board and 
council may properly conduct the government of the city 
without serious conflict of authority. 

It is also contended that the provision giving power to 
the governor to remove members of the board for miscon- 
duct in office is in conflict with section 84, which appar- 
ently gives the same power to the district court. If this be 
true it is not sufficient ground for declaring the whole act 
void, for that provision can be expunged from the charter, 
and it will still be so complete as to furnish ample au- 
thority for the proper government of the city. 

It is further contended that the charter must be de 
clared unconstitutional and void, because of its provisions 
relating to the election of the police judge and his juris- 
diction. This contention can not be maintained. This 
question was under consideration and was settled in 
Moores v. State, 63 Neb. 345, and State v. Moores, 70 Neb. 
48, where it was held that the provisions of the constitution 
creating a police judge in municipalities were self-operat- 
ing, and that, in the absence of valid enactments in the 
charter providing for their election, they could properly 
be elected at the regular biennial elections, 

Lastly, it is claimed that there are many other conflict- 
ing provisions in the various sections and subdivisions of 
the charter. Under the rules above stated nearly, if not 
quite, all of these apparent conflicts can be reconciled, and 
the irreconcilable ones, if any, are not of sufficient impor- 
tance to invalidate the act. But none of these matters re- 
quire our consideration. The only question involved in 
this action, in its present form, is the validity and the con- 
stitutionality of that part of the charter under which the 
respondents hold their office, and, as we have seen, that 
part of the act is valid. This action only tests the right of 
respondents to hold the office in question, and can jot be 
used for the purpose of restraining a public officer, or 
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person exercising a public franchise, from doing any par- 
ticular act-or thing, the right of doing which is claimed by 
virtue of such office or franchise, and which constitutes a 
portion, only, or an integral part, of the rights, powers and 
privileges incident thereto. High, Extraordinary Legal 
Remedies (3d ed.), sec. 686; State v. Hvans, 3 Ark. 585, 
36 Am. Dec. 468; People v. Whitcomb, 55 Tl. 172. 

The charter being valid, and the respondents having 
shown by their answer that they are holding the office in 
question by legal appointment thereunder, that they have 
qualified and are exercising the functions of their office, it 
follows that the relator is not entitled to the writ of ouster. 
The demurrer to the answer is overruled, the writ denied, 
and the action dismissed at the costs of the relator. 


Writ DENIED. 


JAMES ROBINSON V. STATE OF NEBRASKA. 
Frrep Fesruary 17, 1904. No. 13,528. 


41. Murder: Proor. Where all of the elements necessary to constitute 
murder in the first degree are proved, a verdict of guilty will not 
be set aside because the state did not establish a motive for the 
commission of the crime. 


2. Instructions. Instructions examined, and held properly given and 
refused. 

The repetition of an instruction is not reversible error, un- 

less its effect is to mislead the jury. 


4, District Courts: JvrispicTIon or Crimes. Statutes examined, and 
held, that, by law, the territory defined by the legislative act ot 
1887 as Arthur county is attached to, and is within the jurisdic- 
tion of, McPherson county, and that the district court of that 
county has jurisdiction of crimes committed within such territory. 


3. 


Error to the district court for McPherson county: 
Hanson M. Grimes, JUDGE. Affirmed. 


Beeler & Muldoon and A. F. Parsons, for plaintiff in 
error. 

Frank N. Prout, Attorney General, Norris Brown and 
Wileow & Halligan, contra. 
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On the 17th day of December, 1902, an information was 
filed in the district court for McPherson county against , 
James Robinson, charging him with murder in the first 
degree. It was alleged, in substance, that on the 20th day 
of June, 1902, he unlawfully andl feloniously, and of his 
deliberate and premeditated malice, in the county of Me- 
Pherson, and the state of Nebraska, did shoot and kill one 
Elmer Thayer. On this charge Robinson was tried, and 
found guilty of murder in the first degree, the jury fixing 
the penalty at imprisonment in the penitentiary for life. 
He thereupon prosecuted error, and will hereafter be called 
the plaintiff. 

His first contention is that the verdict is not sustained 
by the evidence, because the state failed to prove a motive 
for the killing. This contention can not be sustained. The 
law is well settled in this jurisdiction, as well as in others, 
that, where all of the essential elements of the crime are 
present, a conviction for murder will stand, even if there 
be no evidence of motive for its commission. Proof of mo- 
tive is not necessary to procure a conviction. Maxwell, 
Criminal Procedure (2d ed.), 208; Schaller v. State, 14 
Mo. 502; Craicford v. State, 12 Ga. 142; Sumner v. State, 
5 Blackf. (Ind.) 579; People v. Robinson, 1 Park. (N. Y.) 
649. Proof of motive, however, is always competent evi- 
dence against the accused, and absence of apparent motive 
may always be shown, and is simply a circumstance for 
the jury to consider. Where the evidence discloses, as in 
this case, that the accused shot and killed his victim with- 
out apparent cause, and thereafter offered no explanation 
for his act, a verdict of murder in the first degree should 
be permitted to stand. 

Plaintiti’s second contention is, that the court erred 
in giving instruction numbered 1, reqnested by counsel 
for the state. The particular part of the instruction 
complained of is: 

“Still it does not require that the premeditation and 
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deliberation, or the wilful intent and purpose, shall cxist 
for any length of time before the crime is committed.” 

We have carefully examined the instruction, and find 
that it is a copy of the one given, and approved by this 
court, in Carleton v. State, 43 Neb. 373, and in Sarary r. 
State, 62 Neb. 166, 171. If the words above quotcd were 
to be considered alone, it would scem that the exception 
thereto was well taken, but, when they are considered in 
connection with the other parts of the paragraph com- 
plained of, it appears that they are not at all misleadiny. 
The substance of the instruction is: 

That it is not necessary for the state to prove that the 
premeditation and deliberation, or the wilful intent and 
purpose to kill, existed for any particular length of time 
before the homicide; and the language of the instruction is 
so plain that there can be no douht about this. That this 
is a correct statement of the law there can be no doubt. 
The principle contained therein is also approved in the case 
of Clough v. State, 7 Neb. 320. We therefore hold, that the 
trial court did not err in giving the instruction com- 
plained of. 

Plaintiff’s third contention is, that the court erred in 
giving instruction numbered 7, on his own motion, because 
it was a repetition of the instruction above meutioned. Tn 
Carstens v. McDonald, 38 Neb. 858, and in Carleton v. 
State, 43 Neb. 378, 414, it was held: 

“That a repetition of the saine rule will not be ground 
for a reversal unless its effect was to mislead or coufuse 
the jury.” 

It is true that, in the case at bar, the court twice stated, 
in substance, that no particular length of time prior to the 
act, during which the intention to kill existed and was de- 
liberated upon, need be shown. But, each time, this was 
stated in connection with a definition of the elements neces- 
sary to constitute the crime of murder in the first degree. 
The necessity of deliberation and -premeditation was im- 
pressed upon the jury; but it was also stated that it was 
not necessary to show that such deliberation and premedi- 
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tation existed any particular length of time befere the 
killing. These instructions did not, in any manner, con- 
flict with each other, and the jury could not have been mis- 
led or confused thereby. 

The fourth assignment of error relates to the admission 
of certain evidence; and counsel complain because one of 
the witnesses was permitted to testify that he heard the 
defendant say “He had started one graveyard, and could 
start another.” An exainination of the record discloses 
that this testimony was admitted without either objection 
or exception on the part of the plaintitf, and it further ap- 
pears that when the court’s attention was called to it, by 
the plaintiff’s motion to strike it from the record, the mo- 
tion was sustained, and the matter withdrawn from the 
consideration of the jury. It is a familiar and well estab- 
lished rule that, in order to predicate error on the admis- 
sion of evidence, there must be an objection and exception 
thereto. But, in any event, the mnatter, if at all objection- 
able, was promptly withdrawn from the consideration of 
the jury, in compliance with the plaintiff’s request. 

Lastly, plaintiff’?s counsel insist that, under the informa- 
tion and the proof, the district court for McPherson county 
was without jurisdiction to try the accused, and pro- 
nounce judgment against him. It is claimed that, while 
the information charges the crime to have been commited 
in McPherson county, the proof shows that it was commit- 
ted in the territory defined by the legislature as Arthur 
county; that, by law, the unorganized territory defined by 
the legislature as Arthur county is attached to Keith 
county for election, judicial and revenue purposes, and that 
therefore the court had no jurisdiction in or over the ter- 
ritory where the crime was committed. This is the most 
serious question contained in the record, and requires a 
careful examination of the statutes in order to determine 
the merits of the contention, Section 146, article 1, chap- 
ter 18 of the Compiled Statutes (Annotated Statutes, 
4495), provides: 

“That all counties which have not been organized in the 

13 
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manner provided by law, or any unorganized territory in 
the state, shall be attached to tie nearest organized county 
directly east for election, judicial and revenue purposes; 
Provided, That Sioux county shall be attached to Cheyenne 
county for all the purposes provided for in this section; 
Provided further, That if no county lies directly east of 
such unorganized territory or county, then such unor- 
_ ganized territory or county shall be attached to the county 
directly south, or if there be ao such county, then to the 
county directly north, and if there be no county directly 
“ north, then to the county directly west of such unorgan- 
ized territory or county.” 

Section 1£7 provides: “The county authorities to which 
any unorganized county or territory is attached shall ex- 
ercise control over, and their jurisdiction shall extend to, 
such unorganized county or territory, the same as if it 
were a part of their own county.” Before the legislative 
session of 1887, all of the unorganized territory within the 
boundaries of McPherson and Arthur counties lay directly 
west of Logan county, which was a duly organized county 
of this state, and was therefore, by law, attached to that 
county for election, judicial and revenue purposes. The 
legislature in that year passed an act which took effect 
March 31, by which the boundaries of McPherson and 
Arthur counties were defined. Shortly thereafter Me- 
Pherson county was duly organized, as provided by law, 
but Arthur county was not then, nor has it since been, 
organized; and no such county exists, or is known, as a 
niunicipal or political subdivision of this state. That part 
of the territory defined as Arthur county, while it was 
situated directly west of the territory called McPherson 
county, and of Logan county, which was a duly organized 
_ county of the state, was also situated directly north of 
KXeith county; and it is contended by plaintiff that the 
inoment the legislature defined the boundaries of Arthur 
county, by operation of law, it became attached to Keith 
county for election, judicial and revenue purposes. We do 
not think this contention is sound. As we have seen, 
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- before the passage of the act of 1887, all of the territory 
described as Arthur and McPherson counties was attached 
to Logan county. The act of the legislature defining the 
boundaries of these two counties did not have the effect of 
detaching either of them from that county. Un¢'l the in- 
habitants living within the unorganized territory, defined 
and named by the legislature as a county, take the proper 
steps necessary to organize it and make it one of the politi- 
cal or municipal subdivisions of the state, it is in no sense 
a county. It is still unorganized territory in which the 
inhabitants thereof may thereafter organize a county. 
Therefore, the territory in question remained attached to 
Logan county, the nearest organized county directly east 
of it, for election, judicial and revenue purposes, and when 
McPherson county was organized, which occurred shortly 
after the passage of the act, the unorganized territory 
which had been bounded by the legislature as Arthur 
county became instantly, as a matter of law, attached to 
that county for those purposes. So that at no point of time 
was the territory called Arthur county attached to Keith 
county. A like question arose in the case of H# parte Carr, 
22 Neb. 535. Carr was indicted in Cheyenne county 
in the year 1877, for the murder of one William Love, and 
was convicted and sentenced to the penitentiary for life. 
Some years afterwards a writ of habeas corpus was sued 
out to release Carr from his imprisonment. It was found 
that the place where the crime was committed was within 
the boundaries of the unorganized territory of Sioux 
county, which lay directly north of Cheyenne county. At 
that time there lay to the east of Sioux county several 
organized counties of this state, and considerable unor- 
ganized territory, some of which had been bounded and 
named, but not organized as counties. Construing the law 
above quoted, which, with the exception of the proviso 
attaching Sioux county to Cheyenne county, was in force 
at that time, this court said: 

“Under chapter 10 of the Revised Statutes of 1866, all 
unorganized counties were attached to the nearest or- 
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ganized county directly east, for election, judicial and 
revenue purposes; therefore, where a murder was alleged 
to have been committed in the county of Sioux, the party 
accused of committing the same could not be indicted and 
tried for the offense in Cheyenne county, it being directly 
south of Sioux county.” The court further said in the 
opinion: “This is not a case where there had been a change 
of venue, or the court had directed the finding of an in- 
dictment in Cheyenne county, if, indeed, it would have had 
any authority so to do. The prosecution was instituted in 
Cheyenne county as a matter of right, and was clearly 
without authority of law. The court thus being without 
jurisdiction, its judgment is a nullity and is held for 
naught.” 

We think this ainply sufficient to dispose of the question 
raised by the plaintiff. But it further appears from the 
record that some time in the year 1891, and after the or- 
ganization of McPherson county, a petition was presented 
to the commissioners of that county praying for an elee- 
tion to determine whether or not the territory of Arthur 
county should be attached to and become a part of Me- 
Pherson county ; that it was ordered by the board that the 
question be submitted to the voters at an election to be 
held November 8, 1893. It further appears that, after the 
election, the county commissioners found that a majority 
of the votes cast were in favor of the annexation of Arthur 
to McPherson county, and, by resolution, it was declared 
that the territory called Arthur county from and after 
January 1, 1892, was annexed to, and should become a part 
of, McPherson county. It does not appear by whom the 
petition was signed, but it is fair to presume that, in these 
proceedings, the county commissioners and the voters were 
acting under authority and by virtue of the provisions of 
sections 4 and 9 of article I, chapter 18 of the Compiled 
statutes (Annotated Statutes, 4422, 4427), by which such 
proceedings are authorized. It further appears that since 
the 1st day of January, 1892, as a matter of fact, all of the 
territory described within the boundaries of both Arthur 
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and McPherson counties has been considered and treated 
as MePherson county. This condition has been recog- 
nized and approved by every departinent of the state, and 
the officers of McPherson county have been elected from 
that county and-from the territory described and bounded 
as Arthur county, without discrimination. So we hold 
that the district court for McPherson county had jurisdic- 
tion to try, and pass sentence on, the plaintiff. The dis- . 
trict court of McPherson county having jurisdiction over 
the territory described as Arthur county, it was not a 
material variance, and therefore not reversible error to 
allege in the information that the crime was committed 
in McPherson county. 

In the case of People v. Davis, 36 N. Y. 77, the fourth 
count of the indictment charged the offense to have been 
committed in the county of Yates. The proof showed the 
crime was committed in the county of Seneca, 20 yards 
across the boundary line between the two counties. The 
statute gave either county jurisdiction of the offense, and 
the court held that the offense charged was local, but there 
was no misdescription of the place at which it was com- 
mitted; the sales were at the defendant’s storehouse in 
Romulus, and within 20 yards of the county line. For the 
purpose of criminal jurisdiction, an offense is committed 
on the boundary line between two adjacent counties if 
perpetrated within 500 yards of the boundary line, and 
there was no error in permitting the jury to render a gen- 
eral verdict. In Willis v. State, 10 Tex. App. 493, the court 
held that an offense committed on the boundary of any 
two counties, or within 500 yards thereof, may be prose- 
cuted and punished in either, and the indictment may al- 
lege the offense to have been committed in the county 
where it is prosecuted. Proof that the offense was com- 
mitted within 125 yards of a point located by the evidence 
within the boundary of the county is sufficient proof of the 
venue of the offense. It would thus seem that there is 
ample authority for us to hold that the district court for 
McPherson county had jurisdiction of the offense, and did 


150 NEBRASKA REPORTS. [Von. 71 


Union P. R. Co. v. Stanwood. 


not err in refusing to direct the jury to return a verdict of 
not guilty for want of jurisdiction. 

From an examination of the record, we are satisfied that 
the defendant had a fair and impartial trial in a court 
having jurisdiction of the offense; that the evidence is 
amply sufficient to sustain the verdict of the jury, and the 
judgment of the district court is therefore 


AFFIRMED. 


UNION PaciIFic RAILROAD COMPANY V. SARAH N. 
STANWOOD.* 


Fitep June 4, 1902. No. 11,619. 


1. Evidence as to Value: Motion To Srriks. The fact that a witness 
as to values, shown to be competent in that respect, testifies on 
cross-examination that in making his estimate he took into con- 
sideration, besides matters that were proper to be so considered, 
other matters that were not proper for that purpose, does not 
entitle a party to have the entire testimony of the witness upon 
that subject withdrawn from the jury and stricken from the 
record. 


2. Instructions: Waiver. Ifa party is entitled to have some particular 
matter affecting the weight or credibility of testimony brought 
especially to the attention of the jury by an instruction, he waives 
that right by omitting to ask for such instruction. 


3. Trial: Evipence: Error. When a witness as to the value of real 
property has testified that he has based his opinion, in part, upon 
hig information as to prices obtained upon sales of other specif- 
ically described property in the neighborhood of that in contro- 
versy, it is error to exclude evidence of what the prices obtained 

“at such sales actually were. 


Error to the district court for Douglas county: IrRvING 
F. BaxtTmer, Juper. Reversed. 


W. R. Kelly and John N. Baldwin, for plaintiff in error. 


W. J. Connell and Isaac EH’. Congdon, contra. 
* Rehearing allowed. See opinion, p. 158, post. 
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AMES, C. 


This is a proceeding by the plaintiff in error to acquire 
an easement for right of way and depot purposes in a 
certain lot in Omaha. The testimony as to values was 
limited by an order of the court to five witnesses on each 
side of the controversy. The property owner produced five 
witnesses, who each testified generally to several years’ 
residence in the city, and to a general knowledge of real 
estate values in the city, and in the neighborhood of 
the property in suit and of the lot in controversy itself. 
In the course of cross-examination it was brought out that 
their estimate of values was based, not only upon said 
general knowledge and the uses to which the lot was 
adaptable, but also upon the prices for which, according 
to their information, neighboring lots had recently been 
sold, and upon the revenues which could probably have 
been derived from the property, in conjunction with a 
building that might have been erected thereon at an esti- 
mated cost. On account of the admitted influence of this 
last mentioned element upon the judgment of the wit- 
nesses, the company moved that their testimony be 
stricken out. An order of the court denying the motion 
is assigned for error. 

We think the assignment is not well made. The objec- 
tion went to the weight to be given to the testimony of 
the witnesses, and not to their competency. The lat- 
ter had been established by answers to preliminary 
questions upon the examination in chief and is not shaken 
by anything elicited, or attempted so to be, on cross-exam- 
ination. If, in such case, the entire testimony could be ex- 
cluded because the opinion of the witness appears to have 
been influenced in some degree by matters impertinent 
to the inquiry, it might reasonably be apprehended that no 
witness concerning the value of real estate could be 
found who could successfully withstand the test. The 
estimates of values in such cases are in their very nature 
in a large degree speculative and conjectural, and, in mak- 
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ing them, different minds will be influenced in varying 
degrees by a multitude of circumstances. That among 
such circumstances a competent witness has considered 
some that he ought to have disregarded, can not properly 
be held to totally discredit his entire testimony, so as to 
require the whole of it to be withdrawn from considera- 
tion. The case is analogous to one in which the witness 
is shown, upon cross-examination, to have been mistaken as 
to some important matter of fact, or even to have wilfully 
testified falsely. In all such instances, the testimony is 
not stricken out, but its weight and credibility, under 
proper instructions from the court, are left to the deter- 
mination of the jury. That the witnesses.in this case were 
sufficiently shown to be competent is too well established 
to be shaken, by repeated decisions of this court. Bur- 
lington & M. R. R. Co. v. Schluntz, 14 Neb. 421; Omaha 
Auction & Storage Co. v. Rogers, 85 Neb. 61; Chicago, R. I. 
& P. R. Co. v. Griffith, 44 Neb. 690; Mullen v. Kinsey, 50 
Neb. 466. 

At the conclusion of the trial the court gave the follow- 
ing instructions: 

~ “Fourth. The jury are instructed that the appellant, 
Sarah N. Stanwood, is entitled to recover from the de- 
fendant railroad company, in this case, the fair market 
value of the property at the time of its taking, which was 
on the 10th day of December, 1898. By ‘fair market value’ 
is meant the value of the property at the time of the 
taking, considering its worth for any purpose for which it 
might reasonably be used in the immediate future, taking 
into consideration the capabilities of the property, and all 
the uses and purposes to which it was adapted or to 
which it might be applied in the immediate future, and 
any advantage, if any, that the property had, at that time 
or in the immediate future, by virtue of its position and 
situation, and for which it was then or in the immediate 
future available. The ‘fair market value’ is not what the 
property is worth solely for the purpose for which it is 
devoted, nor for the purpose for which the party condemn- 
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ing it proposes to put it; but it is the highest price the 
property will bring, at the time of the taking, for any and 
all uses to which it is devoted and adapted, and for which 
it is available. 

“Wifth. You are further instructed that, in ascertaining 
frou all the evidence in this case the value of said property 
so appropriated by the defendant company, you can 
not take into consideration prospective increases in the 
value of said property, or the improvements to the lots 
or land, in the immediate vicinity, which were not then im 
existence or in the course of construction. Yon can not 
indulge in speenlation or conjecture in arriving at the 
value of the property so taken.” 

“Seventh. The jury are the sole judges of the weight of 
the evidence and the credibility of the witnesses. In pass- 
ing upon the credibility of the witnesses, it is your duty 
to tuke into consideration their appearance upon the wit- 
ness stand, their mauner of testifying, their interest or 
lack of interest, if any, in the result of the suit, their dis- 
tinctness of recollection, means of knowledge, the prob- 
ability or unprobability of their statements, and the extent 
to which they have or have not been corroborated by the 
testimony of other witnesses, or by facts and circum- 
stances adinitted or proved upon the trial. Yon shonld 
not disregard the testimony of any witness unless, for any 
reason, you find it to be unreliable. If the testimony of 
the witness appears to be fair, is not unreasonable, and 
is consistent with itself, and the witness has not been in 
any manner impeached, then, you have no right to disre- 
gard the testimony of such witness from mere caprice or 
without cause.” 

It is complained of these instructions, especially that 
numbered “fourth,” that they are erroneous because of 
omitting to call specific attention to the above mentioned 
element of joint rental values of ground and building, and ~ 
failing to tell the jury that such value was not proper to 
be considered by the witness or by themselves. Tn the 
foregoing discussion, we have assumed, without deciding, 
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that consideration of such conjectural rentals was objec- 
tionable for the reasons urged. Continuing upon the same 
assumption, we do not think the instructions taken together 
are liable to impeachment. They state the rule for de- 
termining the measure of damages, in so far as it can 
be properly said that there is any such rule, comprehen- 
sively and accurately. The plaintiff in error complains 
that there is a peculiar feature of the testimony, drawn 
out upon cross-examination, to which it was entitled to 
have the attention of the jury especially directed, as hav- 
ing a tendency to diminish its weight or call in question 
its credibility. If so, we think the company waived its 
right by failing to ask for an instruction treating of that 
precise matter. Following the analogy above instanced, 
if one of the witnesses had apparently testified to a wil- 
ful falsehood, it would probably not be contended that it 
would have been the duty of the judge, of his own motion, 
to advert to the matter in his instructions, further than 
to say generally that the candor and truthfulness of the 
witnesses were matters peculiarly within their own prov- 
ince, to be considered in deciding what degree of reliance 
should be placed upon their testimony. If the party liable 
to prejudice by the supposed false testimony had desired 
the court to go further, he might have asked a specific in- 
struction to the effect that, if the jury found that any 
witness had been guilty of a wilful falsehood concerning 
any material matter in controversy, they would be at 
liberty, if they thought the circumstances warranted them 
in so doing, to reject his testimony in whole or in part, 
and if, in such case, the request had been denied, there is 
authority for holding that the refusal might have been sue- 
cessfully assigned for error. So, in this case, upon the as- 
sumption mentioned, if the company were of opinion that 
the improper element of damages so affected the judgment 
of the witnesses as to seriously impair or to destroy its 
value, it was their duty to ask a specific instruction con- 
cerning it, but, in the absence of such request, we do not 
think that the failure of the judge to give such instruc- 
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tion was so serious a sin of omission as to require a re- 
versal of the verdict and judgment. 

One other matter remains to be considered. It was 
elicited upon cross-examination of several of the wit- 
nesses for the defendant in error, that their estimate of 
values was influenced in some degree by the prices for 
which, according to their information, certain other 
specified lots in the vicinity of that in controversy had 
then recently been sold. After the‘alloted number of wit- 
nesses as to values, on both sides, had testified and been 
excused, the company produced another witness and made 
the following offer of proof by him: 

“T offer Mr. McAllister to prove from his own actual 
knowledge of the sales in the year, latter part of the year, 
1898, and during the year 1899, of the sales in the market, 
of property, lots in this vicinity, and to whose attention 
the witnesses for the plaintiff were called upon cross- 
examination. This witness will not be called for the pur- 
pose of giving his opinion as to the value of the lot. It 
is for the purpose of proving the sales in the market of 
the lots in question, referred to on the plat, which have 
been testified to on cross-examination by the witnesses 
for the plaintiff. 

“TI desire to offer this witness to prove by him, of his 
actual knowledge, of the sales hereinafter referred to, be- 
ing conducted by him as the representative of one, either 
the purchaser, or vendor, or the owners in question of the 
lots in question, being either purchased or sold by the 
Union Pacific Railroad Company in the fall of 1898 and 
the year 1899; the principal pieces of property of which 
he has actual knowledge of the sales, terms and conditions, 
prices, ete., and to which I will ask him directly are: 
lots 1, 2 and 3 in block 204, part of lots 5 and 6, block 191; 
lots 7 and 8 in block 192, and lots 1 and 2 in block 231. 
I say in connection with this offer, that this witness has 
actual knowledge of the sales; that they were made dur- 
ing the period of time he conducted them for the defend- 

ant; and he knows exactly and accurately the amount 
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paid either by the company in the purchase or the amount 
received by it when it was vendor.” 

The offer was, upon objection, refused and the plaintiff 
in error excepted. In our opinion this ruling was erro- 
neous. The testimony with respect to the prices obtained 
in these sales would not have been admissible upon direct 
examination, but was permissible upon cross-examination 
to test the fairness of the witnesses’ opinions as to the 
value of the property involved in the action, and the 
degree of their competency to testify as to their value. 
Spring Valley Waterworks v. Drinkhouse, 92 Cal. 528. 
But how could the test be applied in the absence of evi- 
dence showing whether the specific information, upon 
which the witnesses confessedly relied, was or was not 
accurate and trustworthy? It is as though a witness to 
prove an alibi should testify that, at the hour when the 
offense was committed in Omaha, he saw the accused in 
conversation with some well known person in Lincoln. 
Can there be any doubt that such person could be pro- 
duced to testify that the individual with whom he was 
talking, at the time and place named, was not the accused? 
The evidence offered did not tend, at least not directly, 
to establishment of the value of the lot in suit, but to the 
determination of the weight and significance to be at- 
tributed to the testimony of the witnesses who had given 
their opinions upon that subject. The witnesses had tes- 
tified to the amount of probable rentals to be derived from 
the property, after a supposed bnilkling of a certain, but 
general, description should have been erected thereon, and 
to an assumed cost of such an erection. Suppose that, 
prior to the trial, such a building had been erected upon 
the same or exactly similar property similarly situated, 
would it not have been competent to prove the actual cost 
of the structure and the actual amount of its net revenues? 
It seems to us that it would, because by no other means 
could the test above mentioned have been applied. Con-’ 
ceding that the witnesses in such case properly base their 
estimates, in part, upon conjectural expenditures and 
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reyenues, it can not, we think, be doubted that their guesses 
in this respect might be corrected or verified, as the 
event should turn out, by a comparison with realities. 
And, by a parity of reasoning, we think that, when wit- 
nesses testify as to what they suppose certain lots have 
brought at specific sales, and that such supposed pvices 
have influenced them in estimating the value of the prop- 
erty in suit, it is competent to show what those prices 
actually were. 

l’or these reasons we recommend that the judgment of 
the district court be reversed and a new trial ordered. 


REVERSED. 


DorFig, C., concurring in all save the last point in the 
syHabus. 


I fully concur in the foregoing opinion, with the ex- 
ception of the point embraced in the last syllabus. 

‘Fhe expert witnesses called by the plaintiff based their 
opinions of the value of the lot in question, to some extent, 
on what they had heard and understood had been paid 
for other lots in the vicinity, sold about the time comlemna- 
tion proceedings were commenced. It was clearly the 
right of the defendant to show, if such were the fact, that 
the purchase price paid for the lots referred to by the 
witnesses for the plaintiff was less than the amount which 
these witnesses understood it to be. In this view, the 
offer as made by the defendant was wholly immaterial, 
as it was not proposed to show that the purchase pvice 
of the lots referred to was less than that which plaintiff’s 
witnesses had said they understood to be the consideration 
received for them, and on which their opinion of the value 
of the lot in question was partially based. If the actual 
consideration paid, or agreed to be paid, for these lots was 
the same, or greater than the consideration, as understood 
by plaintiff’s witnesses, it is evident that the rejecting of 
the evidence could not have injuriously affected the de- 
fendant. 
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The following opinion on rehearing was filed February 
17, 1904. Former judgment vacated. Judgment of dis- 
trict court affirmed: 


1, Evidence as to Value. The value of real property can not be shown 
by proof of independent sales. 


Orrer. When a witness as to the value of real estate has 
testified that he has based his opinion upon the prices obtained 
upon sales of other specifically described real estate in the 
neighborhood of that in controversy, an offer of evidence of the 
prices actually obtained at such sales must include an offer to 
prove that such prices were in fact different from what the 
witness, in basing his estimate of value thereon, understood them 
to be. 


Pounp, C. : 

After reading the record and examining the two opin- 
ions in this case, I feel constrained to disagree with each, 
and to take the position that the judgment should be 
affirmed. While the question is in dispute, the better rule, 
and the one adhered to in this jurisdiction, seems to be 
that the value of real property may not be shown by proof 
of independent sales. Witnesses, who show themselves 
competent, may give their opinion ag to value, and there- 
upon, oh cross-examination may be asked as to particular 
sales in the neighborhood. err v. South Park Commis- 
sioners, 117 U.S. 879; 1 Jones, Evidence, sec. 165. But, 
it is said, if the witnesses to value inay be cross-examined 
as to particular sales in order to test their knowledge, the 
{est must be made effective by permitting further proof as 
io the facts and circumstances of the sales, so as to de- 
termiue whether the witnesses correctly understood and 
stated them. On this ground, it is assumed that there is 
an exception to the general rule, aud that proof of inde- 
pendent sales may be introduced folowing up such cross- 
exaniination. I have not been able to find any authorities 
in support of this proposition, and I can not accede to 
it. Every reason for excluding such evidence in the first 
instance applies to it when offered in support of cross- 
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examination, to test the opinion of an expert witness. It 
is obvious that when the sale of a particular tract for a 
particular price is shown, there are still many facts to 
consider, which may be very material. The nature of the 
sale, the situation of the parties, the relation of the lot sold 
to the one in controversy, and their comparative value, are 
only some of these questions. From an issue as to the 
value of the tract in controversy, the cause would soon 
branch into a series of disconnected controversies as to the 
facts and surrounding circumstances of an indefinite num- 
ber of particular sales of other tracts. The parties can 
not know, until these collateral questions are raised, what 
they will be, nor are they prepared, always, to go into them 
in a satisfactory way. In the analogous case of cross-eXx- 
amination to impeach a witness, the cross-examiner must 
be satisfied with the answer given him, and is not suffered 
to enter upon an investigation of collateral questions. 
While I appreciate the desirability of proper opportunities 
to test expert evidence, I do not think the trial should be 
turned into a series of detached investigations of collateral 
questions, merely for this purpose. It is well settled that 
cvoss-examination of experts will be allowed a wide range; 
and this ought to suffice. 

I do not think that the answers of the witnesses in the 
case at bar, on cross-examination, as to how far they took 
specified sales of certain other lots into account in their 
estimate of value, are entitled to the effect sought to be 
civen them. None of the witnesses rested their testimony 
upon. these sales. They agreed that such sales were to be 
considered, but one witness, at least, insisted that the lots 
in question were not similarly situated to the one in con- 
troversy, and the others testified rather to the general 

value as affected by the reports and current public under- 
standing of the sales, than to the sales themselves. 

I should recommend that the former judgment be va- 
cated and the judgment of the district court affirmed. 


By the Court: We think the foregoing opinion of Mr. 
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Commissioner PouND, together with the dissenting opinion 
of Mr. Commissioner Durriz upon the first hearing, cor- 
rectly state the Jaw upon the points discussed. The other 
points: involved in the case, we think, are correctly dis- 
posed of in the opinion of Mr. Commissioner AMES upon 
the first hearing, ante. p. 150. The evidence offered was not 
competent as bearing directly upon the question of value 
of the real estate’ in controversy. If this were an open 
question in this state, as counsel for the company, in the 
brief filed since the last hearing, seems to regard it, the 
authorities cited and reasons advanced would be well 
worthy of consideration. Omaha S. R. Co. v. Todd, 39 
Neb. 818, and Chicago, Rh. I. & P. R. Co. v. Griffith, 44 Neb. 
690, both recognize the rule stated by Mr. Commissioner 
PounD, and, although they are predicated upon a doubtful 
application of Dietrichs v. Lincoln & N. W. BR. Co., 12 Neb. 
225, still, upon a question of this kind, they must be re- 
garded as having committed this court to the doctrine 
which they announce. The third paragraph of the syllabus 
of the former opinion is incorrect, and is modified to con- 
form to the opinion of Mr. Commissioner DurriE above 
referred to. 

The former judginent of this court is vacated and the 
judgment of the district court is affirmed. 

AFFIRMED, 


MyrtLe TINDALL ET AL, APPELLEES, V. CHRISTIAN DETER- 
SON ET AL, APPELLANTS.* 
Foren Fesruary 17, 1904. No. 18,389. 


1. Homestead: Sare py ADMINISTRATOR: Vaurpity. A homestead of 
less value than $2,000 can not be disposed of at administrator’s 
sale either for the discharge of incumbrances thereon, or for the 
payment of debis against the estate of the decedent, and a license 
granted by the district court, purporting to authorize such a sale, 
is absolutely void. 


* Rehearing allowed, See opinion, p. 166, post. 
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A homestead may be composed of contiguous parts of 
different governmental subdivisions. 


3. Life Tenant: INcumBrances. As a general rule a life tenant who, 
in order to preserve the estate, has paid off and discharged an 
incumbrance upon the fee, is entitled to reimbursement from the 
reversioners or remaindermen. 


APPEAL from the district court for Kearney county: 
Kp L. AbaMs, JupGE. Reversed. 


Jf. D. King, for appellants. 
G. L. Godfrey, contra. 


AMES, C. 


This is an appeal from a decree quieting in the plaintiffs 
the title to certain real estate. On the 8th day of Sep- 
tember, 1887, Thomas Tindall died intestate, and seized in 
fee of the lands in controversy. snhiert to two mortgages 
ageregating in. —  yevsiuu, cle left surviving him a 
widow, Sarah J., and five minor children. Of the latter, 
three have since died without issue, and the survivors are 
the plaintiffs and appellees in this action. At and before 
the death of Thomas the lands were occupied as a home- 
stead by himself and his family. The widow was ap- 
pointed sole administratrix of his estate, and applied to 
the district court for, and obtained, a license to sell the 
homestead, or so much thereof as should be necessary for 
the payment of the mortgage debts, and of certain other 
claims proved and allowed against the estate of the de- 
ceased, The order granting the license required the execu- 
tion of a bond to account forthe proceeds of the sale, as is 
provided by section 75 of chapter 23, entitled “decedents,” 
of the Compiled Statutes (Annotated Statutes, 4949). The 
adininistratrix executed such a bond, which was approved 
hy the court, but, before the sale, she resigned her trust, 
and one Thomas B. Keedle was appointed to suceced her 
therein. It does not appear that Keedle executed a like 
bond, though he may have done so; the proceedings were 
not entered upon the journals of the court, and such pa- 
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pers as pertain to them are found among the files of the 
clerk’s office only. The sale, having been advertised, was 
made by Keedle, at the specified date, to the widow as 
purchaser, and, upon being reported by him was con- 
firmed by the court, and a conveyance was executed pur- 
suant to it. Of the purchase price, $800, a sufficient 
umount was applied to the satisfaction of the mortgage 
liens and the procuring of their release, and the residue 
to the payment of claims allowed against the estate of the 
deceased. The money used for these purposes was pro- 
cured by means of a new mortgage upon the premises for 
$800, executed by the purchaser, the widow. Afterwards, 
she conveyed the premises as in fee, subject to the mort- 
gage, to one Windover, and then married him. Subse- 
quently she died, and the lands came by mesne convey- 
ances from her grantee to the defendants and appellants in 
the action. There is no question of laches or Himitations 
involved. One of the plaintiffs, who appears by guardian, 
has not yet attained to his majority, and the other, at the 
beginning of the suit, had done so but recently. 

The district court adjudged all the above mentioned 
proceedings and conveyances to be void, and to be can- 
celed, and quieted the title to the premises in the plaintiffs. 
That they were ineffectual to convey the legal title or to 
deprive the heirs at law of their reversionary estate in the 
lands, we are ourselves convinced. It has been held by 
this court, that the estate which vests in the widow and 
children, in lands selected from the property of the hus- 
band, and occupied as a homestead at the time of his death, 
is absolute, and can not be lost by abandonment, or de- 
vested by sale upon execution on a judgment against the 
husband. Durland v. Seiler, 27 Neb. 33; Baumann vt. 
Pranse, 37 Neb. 807. 

In Guthman v. Guthman, 18 Neb. 98, the court go so far 
as to say, in effect, that the homestead estate can not be 
conveyed or alienated by the widow, in any manner, during 
the minority of the children, or of any of them, and ir 
appears to us that such is the correct doctrine, because, 
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otherwise, the heirs of the husband might be éeprived of 
their reversionary interest, which is set apart and ex- 
empted to them by the statute, in as unequivocal terms as 
is the homestead interest itself. The principle of these 
decisions was reaffirmed in Cooley v. Jansen, 54 Neb. 33, 
where it was again expressly held that a sale of the home- 
stead by an administrator, under a license for the pay- 
ment of debts, is without authority of Jaw, and that an 
administrator is not entitled to the possession, or to the 
rents and profits of the homestead, although its use, as 
such, has been abandoned. It is true that, in these cases, 
objection was made in the very proceedings by which the 
homestead was sought to be appropriated, instead of by 
collateral attack as in this case, but we think that cir- 
cumstance can make no difference. The proceeding by 
an administrator to appropriate lands belonging to the 
estate to the payment of debts, contracted by the deceased 
in his lifetime, is correctly described by counsel for ap- 
pellants as a proceeding in rem, but the very principle 
which is the foundation of the foregoing decisions, and 
from which they proceed, is that the administrator has 
neither title nor right of possession of the homestead, and 
therefore he can confer upon the court no jurisdiction 
over the same. It is, moreover, difficult to understand how 
minor children, often, as in this instance, of very tender 
years, can have any opportunity to object to such a pro- 
ceeding after arriviug at years of discretion, except by 
collateral attack. The statute does not save to them the 
right of direct impeachment by appeal or error after at- 
taining their majority, and if they can not assail the pro- 
ceedings indirectly, all that is requisite to deprive them 
of their estate is the connivance or collusion of the mother, 
who in most eases is their legal as well as their natural 
guardian. Neither do we think that the fact that the 
greater part of the proceeds of the sales was applied to the 
payment of the mortgage liens, was effectual to supply the 
want of jurisdiction. The mortgage debts had not been 
admitted or allowed in probate, and unless and until they 
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had been so, at least, the administrator, as such, had no 
interest in or concern with them. Even if they had been 
‘so, the statute, which furnishes the exclusive measure of 
his powers and duties, confers neither upon him, nor upon 
the district court, in probate proceedings, any authority 
to provide for their payment by a sale of the homestead. 
He has no duty to perform with respect to the homestead 
except, in proper cases, to see that it is correctly ascer- 
tained and set aside. The proceedings were so grossly ir- 
regular and faulty in several respects that their validity 
could, in any event, have been maintained with difficulty, 
if at all, but, the court having been without jurisdiction 
of the subject matter, it is not worth while to discuss them. 

But there is a further contention that only a part of the 
lands sold were included within the homestead exemption. 
There are two 80-acre tracts, being, respectively, parts 
of different governmental subdivisions, but contiguous 
along their whole length, and separated only by an imag- 
inary line. The dwelling house and other buildings and ap- 
purtenances were all on one of these tracts, but both were 
used and cultivated, indiscriminately and together, for 
the support of the deceased and his family, and the com- 
bined value of the two was very much less than $2,000, 
the amount exempted by the statute. The act exempts “the 
dwelling house in which the claimant resides and its ap- 
purtenances, and the land on which it is situated, not ex- 
ceeding 160 acres,” etc., and it is argued that, as the build- 
ings were situated upon one only of these tracts, that 
alone constituted the homestead, and there are cited in 
the brief of appellants certain authorities which seem to 
support this view. Woodman v. Lane, 7.N. H. 241; Kresin 
v. Mau, 15 Minn. 87, but we think that the greater weight 
of authority, and the better reason, incline to the contrary 
opinion. Clements v. Crawford County Bank, 64 Ark. 7, 
62 Am. St. Rep. 149; Hodges v. Winston, 95 Ala. 514, 36 
Am. St. Rep. 241; 15 Am. & Eng. Ency. Law (2d ed.), 
pages 586, 587 and citations. 

The statute does not use the word tract or its equiva- 
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lent, and says nothing about governmental surveys, and in 
our opinion the latter are not of controlling importance. 
The owner of the land has as good a right to define the 
word tract, as applied to his holdings, as has his predeces- 
sor in title. In such cases the uses to which the lands are 
put, and the nature and circumstances of their cultivation, 
and the manner of the application of their produce, are 
more significant of the intent of the claimant and of the 
real character of his occupancy, than are the surveys and 
monuments of their former owners. 

But upon the facts disclosed by this record the appel- 
_lants are not wholly without right in the premises. The 
statute and the selection of the homestead vested in the 
widow, upon the death of her husband, an estate for life, 
leaving a reversion in the heirs of the latter. There is no 
evidence of fraudulent intent on her part, or on the part 
_ of her grantees, by direct or mesne conveyance. The pro- 
ceedings to which she became a party eventuated, not only 
in preserving her life estate, but in relieving the fee of an 
incumbrance which not improbably might have ex- 
tinguished the reversion, and it is not unlikely that by 
such means she was enabled to rear and educate the chil- 
dren with greater comfort and care than she could other- 
wise have done. It is a general rule, subject to exceptions 
not applicable to the case at bar, that a life tenant, who 
in order to preserve the estate pays off an incnimbrance 
upon the fee, is entitled to reimbursement from the rever- 
sioners or remaindermen. In accordance with this rule 
the appellees ought not to be let into possession until they 
have discharged this equitable burden—that is, until they 
have paid, or have secured by a lien or charge upon the 
premises, the amount paid in satisfaction of the mortgages 
existing at the death of their father, with 7 per cent. 
annual interest on that amount from the date of the pay- 
ment. The court found that the value of permanent im- 
provements put upon the lands by the appellants equals 
the value of the use and occupation of the premises since 
the demise of the widow, so that a further accounting for 
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rents and profits is uncalled for, but, inasmuch as the 
rights of the parties can be best adjusted in the neighbor- 
hood in which the lands lie and the parties reside, and con- 
siderable time may be requisite for effecting that purpose, 
it is recommended that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings in accordance with law, and that each party be taxed 
with their own costs up to this time. 


HASTINGS and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings in accordance with law, and that each party pay 
their own costs to this date. 

REVERSED, 


The following opinion on rehearing was filed May 5, 
1904. Former judgment of reversal modified: 


1. Life Tenant: ReverSioneR: IncumBRANcES. Ordinarily, a life ten- 
ant who pays off an incumbrance upon the fee, will be entitled 
to be reimbursed by the reversioner or remainderman the amount 
so paid, less such sum as will equal the present value of the 
annual installments of interest he would have paid during his 
life, if the incumbrance had remained so long in existence, with 
lawful interest on the residue, so ascertained, from the date of 
payment. 


2. Minors: Equity. Although minors may not be bound either by 
contract or by estoppel, equity will not lend its affirmative aid 
to enable them to take an unjust advantage of the mistakes or 
misfortunes of their adversaries. 


AMEBS, C. 


This case is before us on @ motion in form for a rehear- 
ing, but which in fact calls for nothing more than a modi- 
fication of the former decision of this court. The accuracy 
of the statement of facts in the former opinion, ante, p. 
160, is not questioned, and it is not necessary to repeat 
them here. The first ground of the motion, which is by 
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the reversioners, appellees, is that the decision complained 
of improperly requires them to pay interest on the amount 
of the incumbrance on the premises at the time of the 
death of the father, between the time it was discharged by 
the life tenant, the mother, and her death. How consider- 
able this interval was, is disclosed by none of the briefs, 
and as affecting the principle involved is perhaps imma- 
terial. The subject matter of the equitable right of reim- 
bursement on account of the payment of this lien, was not 
touched upon at the original hearing, so that we were both 
imperfectly informed as to the circumstances, and without 
the aid of counsel in the ascertainment of the principles 
applicable to the case. 

There seems to be no question that the duty of a life 
tenant to preserve the premises from waste, includes the 
obligation to keep down the interest upon existing incum- 
brances. In case he pays the principal, the rule generally 
adopted is that the burden is apportioned between him and 
the reversioner or remainderman in such manner as that 
the tenant will “pay such a sum, as would equal the 
present value of the amount of interest he would prob- 
ably have paid during his life, if the mortgage had con- 
tinued so long in existence.” Tiedeman, Real Property, 
sec. 66. Or, as is said in Moore v. Simonson, 27 Ore. 117, — 
“The life tenant must pay the present worth of an annuity 
equal to the annual interest running during the number 
of years which constitute the expectancy of life, the bal- 
ance, after subtracting the sum thus ascertained from the 
incumbrance, should be borne by those in remainder.” 1 
Washburn, Real Property (4th ed.), *96; 1 Story, Equity 
Jurisprudence (13th ed.), sec. 487; 3 Pomeroy, Equity 
Jurisprudence (8d ed.), sec. 1223. ; 

But it is suggested that the right of contribution is per- 
sonal to the life tenant and expires with the termination 
of her estate, or, at most, survives to her personal repre- 
sentative and can not be availed of by her successors in the 
possession of the premises. Ordinarily, this is perhaps 
true, but the right is one of equitable creation, and the 
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authority that brought it into existence is doubtless com- 
petent to mold and modify it in its application to partic- 
ular cases, in such manner that it shall not miss its original 
purpose of doing justice between the parties. As was 
said in the former opinion, there is no question of good 
or bad faith involved, and the arrangement by which the 
former incumbrance was discharged and the premises 
transferred to Windover, the second husband of the 
mother, was without doubt beneficial to her children who 
are the present complainants. The first mortgage was 
satisfied and the second mortgage was void, but the latter 
was accompanied by the personal obligations of the sup- 
posed purchasers whose conveyances were, perhaps, effect- 
ual to convey the life estate of the widow, and who satis- 
fied the debt. In good faith they stepped into the shoes 
of the widow as respected her duties and obligations toward 
the land, and with regard to it toward the reversioners, 
and equity and good conscience require that they should 
be treated as having succeeded to her rights. Whether 
or not, practically, the same result might be worked out 
under the doctrine of subrogation, pure and simple, we 
are not interested to inquire. 

To the proposition that the reversioners are not charge- 
able with the value of the lasting and valuable improve- 
ments in an accounting for the value of the use and oc- 
cupation, we are unable to give our assent. As we have 
said and repeated, there is no suspicion of intentional 
wrong doing, but an appearance to the contrary, and, 
although it may be true that the heirs being minors can 
not be held to pay for benefits either by contract or estop- 
pel, yet we think that, under the circumstances of this 
case, a court of equity will not lend its affirmative aid to 
enable them to profit by the misfortunes or mistakes of 
their adversaries. 

We are of opinion that justice, as complete as possible, 
will be done between the parties, by so modifying the 
former decision of this court as to charge the appellants, 
as of the date when the first mortgage was paid off, with a 
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sum equal to the then present value of the amount of 
interest the life tenant, the mother, would have been re- 
quired to pay during the actnal continnance of her life, 
as shown by the record, and that the reversioners, the ap- 
pellees, be required, before being let into possession, to 
pay, or charge as a lien upon the premises, the residue 
of the sum paid for the discharge of the mortgage, with 7 
per cent. interest from the date of payment. 


OLDHAM, C., concurs. Hastines, C., not sitting. 


3y the Court: It is ordered that the former decision. of 
this court be so modified as to charge the appellants, as of 
the date when the first 1wortgage was paid off, with a sum 
equal to the then present value of the amount of interest 
(he life tenant, the mother, would have been required to 
pay during the actual continuance of her life, as shown 
by the record, and that the reversioners, the appellees, be 
required, before being let into possession, to pay, or charge 
as a lien upon the premises, the residue of the sum paid 
for the discharge of the mortgage, with 7 per cent. interest 
from the date of payment. 

JUDGMENT ACCORDINGLY. 


Davin BRADLEY & COMPANY vV. JOSEPH BASTA BET AL, 
FILeD FepruaRy 17, 1904. No. 13,403. 


1. Contracts: Presumrtions. In the absence of fraud or imposition, 
persons of mature years and ordinary imtelligence and education 
are presumed to have read the contracts executed by them, or 
to have otherwise made themselves acquainted with their 
contents. 

2. Agents: Powers: Limrrations. A person dealing with an agent 
of limited powers, and who knows of the nature and extent of the 
limitation, is bound thereby. 


Error to the district court for Colfax county: Conrap 
HOLLENBECK, JUDGE. Reversed. 
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Flichkinger Brothers, for plaintiff in error. 
George H. Thomas, contra. 


AMES, C. 


This is a proceeding in error to reverse a judgment 
rendered in behalf of the defendants. The action is to 
recover the purchase price of a gasoline engine sold and 
delivered. upon a written contract. The contract is in the 
form of an order, which was obtained by the solicitation 
of an agent of the plaintiff, and is signed by the purcha- 
sers alone. It calls for an engine of certain specified num- 
ber of horse power, and contains specific warranties as to 
material, construction and capacity to develop the specified 
power, ant stipulates that it shall not be modified, nor any 
promises of agent, employee or attorney, not contained 
therein, be effectual, unless “in writing and ratified by 
the Council Bluffs office,” the plaintiff’s principal place of 
- business. The document appears upon its face to ex- 
press the entire agreement of the parties and to be com- 
plete in all respects. It was sent to, and received and 
accepted by, the principal managers of the plaintiff com- 
pany, who shipped and delivered the engine accordingly, 
but the defendants refused to pay for the same. The de- 
fendants, however, contend that the delivery was not 
complete, because the contract stipulates that they shall 
have opportunity to ascertain whether the engine is in 
compliance with the terms of the warranty, and that, upon 
the application of certain practical tests, it has been as- 
certained that it is not so. But the alleged warranties, of 
a breach of which they complain, are not contained in the 
written contract, but are averred to have been made orally 
hy the agent of the plaintiff antecedently to and contem- 
poraneously with the signing of the latter. Or, more ac- 
curately speaking, it is alleged that the agent represented 
to them that the engine would be capable of making a cer- 
tain number of revolutions a minute, and of causing a 
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certain number of revolutions a minute in a certain separ- 
ator (threshing machine) belonging to them, and assured 
them that, if it should fall short of these representations 
in cither respect, or of successfully and satisfactorily 
driving and operating the separator, the defendants 
should be under no obligation to receive or accept the 
engine, or to pay any sum for or on account. of it, and. that 
these statements and promises were the sole inducement 
to the defendants to execute and deliver the contract or 
order. It was further averred that it has been ascertained, 
by practical experiment and attempted use of the engine, 
that it is in a large degree incapable in all the respects 
mentioned, it being of the 10 horse power capacity stip- 
ulated in the contract, and the separator being a 16 horse 
power machine. All these oral representations are denied 
by the reply, and due exception was taken at the trial, both 
generally and specifically, to the introduction of evidence 
in proof of them. It is not claimed that they were fraud- 
ulently made, or that they were known to the plaintiff 
company until after the delivery of the engine, or that 
they were ratified by it in writing or otherwise, or that 
there was any mistake as to the contents of the written 
document, or that the engine did not answer the descrip- 
tion therein given. There has been no offer to rescind or 
to return the engine, which is still retained by the de 
fendants. 

It will thus be seen that the alleged antecedent and con- 
temporaneous oral agreement not only supplemented but, 
in important particulars, was inconsistent with, and super- 
seded the written instrument. Indeed, if the defendants’ 
version of the transaction is accepted, the real and sub- 
stantial contract of sale was oral, to which the writing was 
only an incident; and, in support of this theory, they al- 
lege and testify that they finally consented to sign the 
latter and permit its transmission to the plaintiff, because 
of being assured by the agent that it would not modify or 
affect the oral agreement, but he said: ‘Boys, I wouldn’t 
usk you to sign this order, but I’ve got to have it to get the 
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engine up here. The company will not ship it without.” 
This statement was, we think, additional to the above 
quoted clause in the writing, a distinct and explicit noti- 
fication to the defendants that the agent was exceeding 
his powers, and that the only contract or agreement of 
sale he had authority to make was that contained in the 
writing. It particularly challenged their attention to that 
document, and was equivalent to saying to them: “My 
principal has authorized me to make or accept a particular 
contract or agreement of sale and no other. The terms 
and conditions of that contract you will find recited 
herein, and anything other or different therefrom, the 
company will decline to consider.” If, in response to this 
challenge, the defendants had read the instrument (and 
it does not appear that they did not do so), they could not 
have failed to observe therein the limitation upon the 
powers of the agent, denying to him in express terms au- 
thority to make any different, additional or supplemental 
agreement, whatsoever. The most that he could have done 
in that regard was to propose something new in writing, 
leaving it to his principal to accept or reject the same at 
its pleasure. It is a maxim of law that persons of mature 
years and ordinary intelligence and education, sueh as the 
defendants seem to have been, are presumed to have read 
the contracts executed by them, or to have otherwise made 
themselves acquainted with their contents. The inference 
is inevitable. The defendants must, upon this record, be 
conclusively presumed to have known that the alleged 
oral agreement with the agent was in excess of his powers, 
and that the writing, if it should be accepted by the plain- 
tiff, and a delivery of the engine should be made pursuant 
to it, would furnish the complete and exclusive measure 
of the rights and liabilities of the parties to the transaction. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


HASTINGS and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


Dewirr Y. Dorwart vy. JoHN EL. Batu. 
Fitep Fepruary 17, 1904. No. 13,414. 


1. Partnership: Actions. A partner’s share of a single item of part- 
nership profits, the result of a single transaction, may be re- 
covered of a copartner who is retaining it, by an action at law, 
if all the other partnership dealings are settled between the 
parties. 


2. Directing Verdict: Evinence: Error. When plaintiff's evidence 
tends to establish such a state of facts, and was admissible under 
the pleadings, it is error to instruct the jury to return a verdict 
for defendant. 


Error to the district conrt for Saline county: Groreu 
W. Strusps, Jupce. Reversed. 


R. UM. Proudfit, for plaintiff in error. 
-J, D, Pope, contra. 


HASTINGS, C. 

In this case, plaintiff sues to recoyer $50, which he al- 
leges to be due on account of one-half of commissions 
earned by himself and defendant as real estate brokers, in 
partnership; he alleges a partnership existing between the 
parties on December 10; that on that day the $100 was 
paid in; that the defendant refused to pay over any share 
of it, but that on December 13 an accounting was had be- 
tween the partners and all partnership debts paid in full, 
the partnership dissolved, and the $50 was then found 
due; that it has not been paid and judgment is asked for 
it, with interest from December 18, 1901. The answer 
denies all‘of the plaintiff’s allegations; alleges that plain- 
tiff bought out a former partner of defendant, and was 


We: NEBRASKA REPORTS, [Vou. 71 


Dorwart vy. Ball. 


never himself accepted as such partner; that, during the 
time from December 1, 1901, to December 9, plaintiff 
remained about the office a part of the time but had no 
part in the business; that on December 9 plaintiff was told 
that he could not remain in the business, nor receive any 
share of the receipts; that after that date plaintiff at- 
tempted to take no further part in the business. <A special 
denial of any settlement of firm accounts or firm indebted- 
ness, and a denial of any contribution toward firm ex- 
penses by plaintiff, is‘also interposed. After hearing the 
evidence, the trial court instructed the jury to return a 
verdict for the defendant. A motion for a new trial was 
overruled and judgment entered on the verdict, from 
which the plaintiff brings error, and he now insists that 
his case should have been subimitted to the jury. The de- 
fendant says that there is no evidence, cither of a settle- 
ment of partnership accounts or of any receipt on defend- 
ant’s part of the $100. The evidence by plaintiff indicates 
that on December 2, 1901, with the consent of Mr. Ball, 
and under agrecment with the latter that he should have 
the rights of a partner, he purchased from C. M. Druse 
one-half interest in the firm of Druse & Ball, real estate, 
insurance brokers and loan agents; that the arrange- 
ment continued until the 13th of the same month, when it 
was dissolved; he testifies that there was one sale made of 
160 acres of land, “and the commission for selling this was 
$100”; that, on a settlement had, Mr. Ball agreed to pay 
all of the office expenses, and that during the 11 days of 
plaintiti’s connection with the business the only thing 
bought was some coal, which plaintiff purchased; that he 
sold to Ball his interest in the furniture for $45. The $50 
comniission was not agreed to be paid, Ball claiming that 
it really belonged to him, and, when plaintiff demanded it 
at the time of the settlement, declared he would not pay 
it until he had to. Mr, Littlefield, the purchaser of the 
land, says that Mr. Dorwart was introduced by Ball as 
being the latter's partner. It appears that Littlefield went 
to see the land, as Dorwart testified ; he does not remember 
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the date, which Dorwart says, and Ball does not deny, was 
December 5, but it was in the forepart of December; that 
on the following day he closed the contract for the land; 
that he did this with Mr. Ball, who told him to say nothing 
about it to Mr. Dorwart, because he was going to dissolve 
partnership with the latter; that he paid at the office of 
Dorwart & Ball some money on the land contract. The 
other testimony seems to identify this payment as made 
on December 7. Defendant’s account of the matter is that, 
at the time of the alleged settlement, he made Dorwart an 
offer to take the furniture and continue on in the same 
place, or for Dorwart to do so. “I said to him, I will take 
$50 for my share of the furniture, or I will give you $50 
for yours and you can get out of the office, and I then told 
him that from that time on what he did was his, and what 
I did was mine, he was to keep all that he made and I was 
to keep all that I made.” 

Q. Now, was there anything at that time said about the 
expenses of the office, and partnership accounts? 

A. No, sir. Defendant says that no disposition of the 
insurance business was made, and that the $45 was for the 
furniture; that Mr. Druse had the agency for soine of the 
insurance companies, and himself, Ball, some; that he 
tried to get Druse’s agencies transferred to Dorwart; that 
Dorwart at that tine wanted this $50 from the Littlefield 
conmnission. 

As to this the testimony is as follows: 

Q. Was there anything said by you at this time about 
the $50? 

A. He wanted me to give it to him. 

Q. Did you agree to give it to him? 

A. No, sir. 

Q. What did you say about it? 

A. I said it was made after we had dissolved. 

Mr. Ball denies making settlement with Dorwart as to 
the oftice expenses; he adimits, however: 

Q. And you assuined the office expenses? 

A. Yes, sir, but there was nothing said about this at the 
time of the settlement. 
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By the Court: Q. Was there anything said about this 
matter at any time? 

A. No, sir. 

He says that Dorwart said nothing about the rent; that 
he does not know whether or not stationery was bought. 
Mr. Ellsworth, the justice of the peace, who dismissed the 
case on the evidence, for lack of jurisdiction, after a jury 
was impancled, was called and testified that Dorwart, in 
the trial before him, did not testify to any settlement with 
regard to expenses. 

It seems clear that the foregoing evidence shows as to 
the receipt of the $100 commission, enough, standing un- 
contradicted as it does, to sustain a verdict finding that 
the $100 had been paid to Mr. Ball before Dorwart sur- 
rendered his interest in the business. As above stated, it 
seems from statements of Ball and Dorwart, and the pur- 
chaser, Mr. Littlefield, that the transaction must have been 
closed on the 7th, and the sale of the office furniture to 
Ball by Dorwart scems to have been upon the 11th. At 
least, that is the date under which Dorwart receipted for 
the $45 payment. There is nothing to indicate that there 
is any further outstanding claim against the partnership. 
It is expressly declared by both Ball and Dorwart that the 
only item of business done, out of which any profit could 
come, was this sale to Littlefield of the Stowell land. In 
this state of affairs it seems clear that, if it was true, as 
Dorwart testifies, that there was a settlement, and that 
Ball agreed to take the furniture at $45 and to settle the 
expenses, there could be nothing left to settle as to this 
partnership business except the one item of $100 of carn- 
ings, as to which Ball refused to give up any part, on the 
ground, as he himself says, that it was “made after they 
had dissolved.” 

To sustain the instruction for a verdict for defendant, 
we must assume all the facts indicated by plaintiff’s evi- 
dence to be true, and still find that there is no cause of 
action. Assuming all the facts as true to which Dorwart 
testifies, a sale of his-interest in the property, except five 
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chairs and a desk, which he took ont, an agreement by Ball 
to pay office expenses during the time Dorwart had beeu 
in, a dissolution of the parincrship, and the fact that this 
$100 was the only money earned during the partnership 
and that it had been paid in as above indicated by Lit- 
tlefield’s testimony, and by Ball’s admission that it had 
been jnade, but after the partnership had been dissolved, 
do these facts entitle Dorwart to sue at law for the $50. It 
should be added, that it clearly appears that the partner- 
ship relation existed and was that of equal partners. Dor- 
wart’s own testimony, if taken as true, with Littletield’s 
and Ball’s, would warrant a finding that there was a final 
settlement of the partnership business and accounts, ex- 
cept as to the division of the $100 commission, and that 
Ball received the $100. Can the question as to whether or 
not this money was really earned by the partnership be 
determined in an action at law between the partners? Of 
course, if we were to hold to the old doctrine, which re- 
quired an express promise to pay a balance due in order to 
make it recoverable in an action at law from one partner 
by another, there could be no possibility of any recovery in 
this action. 

There certainly does not appear to have been any 
promise made by Ball to pay this money. It is equally 
clear that there was no settlement and balance struck 
which would raise an implied promise to pay it. The 
obligation to pay it was explicitly repudiated by Ball. 

. The only ground on which a recoycry could be had is one 
which is not expressly pleaded in plaintiff’s petition, but 
one on which he should be allowed to recover, as the evi- 
dence is not objected to on that ground, if the ground itself 
is tenable. Ifa suit at-law will lic for one single item of 
partnership profits, when it appears that everything else 
relating to the partnership has been settled, then, this case 
should have gone to the jury. A finding that this $100 
“comission on the sale of the Stowell land was the only 
item of partnership business uusettled, that Ball received 
it, and that it was partnership carnings, would have to be 

15 
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sustained on this evidence, though Ball denies some of the 
statements. 

Will an action at law lie for a single item unscttled in 
partnership accounts, when everything else has been dis- 
posed of? This question is not raised in the briefs, and 
was not on the argument of counsel. It is clearly against 
the technical reason for refusing to permit partners to sue 
for unsettled and undivided profits. Such profits belong 
to the firm though in the hands of a member. The re- 
covery by any one must be against the firm, aud a member 
can not be permitted to sue himself. 

There are, however, many cases intimating, and some 
holding, that when the dispute is narrowed down to one 
item, a suit at law may determine it. Mr. Bates says (2 
Partnership, sec. 865), that these are cases of single ven- 
tures and not properly partnerships, and so not subject to 
the rule as to partnership. J/ason v. Sieglitz, 22 Colo. 
320, is placed on that ground, and also that the suit for 
a single item is a clear right. In 15 Ency. Pl. & Pr. 1031, 
it is stated that an action af law, after dissolution, will 
lie for a shave of a single item of partnership profits, 
“because in such a case there are no equities to be ad- 
justed, and no accounting is necessary as would be the 
case had there been no settlement.” It cites Feurt v. 
Brown, 23 Mo. App. 332, and the numerous Massachusetts 
cases holding that such an action will lie, when judgment 
for the amount claimed will be an entire termination of 
partnership transactions. Brinley v. Kupfer, 23 Mass. 
179; Wilby v. Phinney, 15 Mass. 116; Buckner v. Ries, 34 
Mo. 357; and Whetstone v. Shaw, 70 Mo. 575, might have 
been cited also. 

In Pettingill v. Jones, 28 Kan. 749, it was held no error 
to refuse to instruct that plaintiff could not recover at law 
for profits of an alleged partnership, except after an ac- 
counting and settlement. That case, however, seems to 
have been one of a single venture. The present case, 
while showing only one item of earnings, relates to an 
undoubted partnership, though a brief one. A still 
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stronger case for plaintiff is Clarke v. Mills, 36 Kan. 393. 
See also 2 Bates, Partnership, sec. 866 and cases cited. 

In Lord v. Peaks, 41 Neb. 891, a suit brought by one 
partner to recover from the other, for loss to the firm by 
reason of the defendant’s engaging in other employments, 
contrary to an alleged partnership agreement, and for ex- 
pense by the plaintiff in procuring the services of an ex- 
pert accountant, rendered necessary by the negligence of 
defendant in keeping the firm’s books, was dismissed on 
demurrer because no settlement of the partnership ac- 

‘counts was alleged. At the close of the opiniun, the court 
refers to the claim that a dispute over a partnership trans- 
action, involving but a single item, may be settled at law 
after everything else pertaining to the partnership has 
been settled, and says some of the cases so hold, but that 
there were no allegations bringing that case within the 
rule. 

In the present case, it is sufficiently alleged that the 
other matters involved are settled. In fact a settlement 
as to the $100 and the finding of the $50 to be due plaintiff 
are alleged, but, in our yiew, this allegation might and 
should be treated as surplusage, if without it piaintiff 
has a cause of action. The general rule, as broadly laid 
down in Lord v. Peaks, supra, and in Younglove v, [neb- 
hardt, 18 Neb. 557, of course, is that nothing can be re- 
covered by one partner from another as to which the part- 
nership relation must be invoked as the basis of the action. 
It must be due on a settlement agreement or on an as- 
sumpsit. The latter is given by the Massachusetts court 
in Sikes v. Work, 6 Gray (Mass.), 423, as the ground of 
allowing a recovery on a single item where everything 
else is settled, “Nor is it necessary that this (the balance 
due) should be a fixed, ascertained balance, as a result of 
a settlement of the accounts of the firm between the part- 
ners. It is enough if it appear that the firm is dissolved 
and that there are no outstanding debts due to or from the 
copartnership, so that the action of assumpsit to recover 
the balance due one of the firm will effect a final settle- 
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ment between the copartners.” Citing Wilby v. Phinney, 
15 Mass. 116; Williams v. Henshaw, 11 Pick. (Mass.) 79, 
and 12 Pick. (Mass.) 378; and Capen v. Barrows, 1 Gray 
(Mass.) 87. I’argo v. Saunders, 4 Allen (Mass.), 378, 
and Gomersall v. Gomersall, 14 Allen (Mass.), 60, are 
cited to the same effect in the note to Williams v. Hen- 
shaw, 12 Pick. (Mass.) 378, 23 Am. Dec. 614. 

_ As is said by Commissioner Irvine in Glade v. White, 
42 Neb. 336, in a suit for partnership moneys discovered 
after a settlement to have been collected and: unaccounted 
for by the partner who was transferring the accounts to 
his associate, the partnership transactions are alleged 
merely as inducement; the action is for money received 
which, ex wquo ct bono, belonged to. plaintift. The cases 
applying the general rule are to be found collected in 38 
Cent. Dig., col. 1789, and following. So far as we have 
been able to examine thein,-none of them deny, though 
some of them criticise, the holding that a partner’s share 
of a single item of partnership profits, where everything 
else is settled up, can be recovered in an action at law. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


AMES and OLpIZAM, CC., concur. 


Ry the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


JOHN B. Oszorneb V. Missourt Pactric RAILWAY COMPANY, 
Fitep Fesruary 17, 1904. No. 13,235. 


1. Action: Fravp. The general rule is that, where ordinary prudence 
would have prevented the deception, an action for the fraud per- 
petrated by such deception will not lie. 
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2. Personal Injuries: Renease: Esrorrer. A party who, having the 
capacity and opportunity to read a release of claims for damages 
for personal injuries signed by himself, and not being prevented 
by fraud practiced on him from so reading it, failed to do so, 
and relied upon what the other party said about it, is estopped 
by his own negligence from claiming that the release is not legal 
and binding upon him according to its terms. 


error to the district court for Douglas county: -LEF 
S. Estee, JUvGn. Affirmed. 


Conuell & Ives and John Q. Burgner,-for plaintiff ina 
error. 


B. P. Waggener, James W. Orr and John F. Stout, 
contra. 


OLpHAM, C. 


In this action the plaintiff in the court below, who is 
also plaintiff in error in this court, filed a petition in the 
district court for Douglas county, Nebraska, alleging that, 
while in the employ of the defendant railway company as 
a switchman in its yards at Omaha, he received serious 
personal injuries caused by the negligence and carcless- 
ness of defendant. It is not necessary to review the peti- 
tion further than to say that, on its face, it stated a good 
cause of action. Defendant answered this petition, deny- 
ing all the allegations of negligence, and pleaded, by 
way of accord and satisfaction, the payment of $200 to the 
plaintiff in settlement and full satisfaction of all injuries 
received on account of the accident, and the execution of 
a release in writing signed by the plaintiff and delivered 
to defendant at the time of the settlement. It is not neces- 
sary to set out at length the release, but sufficient to say 
that, on its face, it shows a perfect accord and satisfaction 
of the injuries sued for. Plaintiff, by way of reply to the 
plea of accord and satisfaction contained in defendant’s 
answer, alleged, in substance, that he signed the release 
alleged in defendant’s answer, and that he had received 
$200 at the time stated, but, that his signature to the re- 
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lease was procured by fraud and misrepresentation; that 
after he had recovered from the injury he applied to de- 
fendant’s superintendent at Omaha for further cmploy- 
ment; that the superintendent informed him that he had a 
position for him, but that it was necessary for all em- 
ployees who had been injured, to go to the general office 
at St. Louis and see one Jones, from whom the superin- 
tendent at Omaha would be authorized to give him further 
and continuous employment. That pursuant to these di- 
rections, the plaintiff went to St. Louis and called upon 
the said Jones, who was the general claim agent of de- 
fendant; that Jones thereupon represented to him that he 
could use his services, and that there was a vacant place 
veady for him at Omaha, of which fact he had just been 
informed by a telegram from the superintendent at 
Omaha, and said he would allow plaintiff $2 a day for 100 
days’ services, the amount of time he had lost on account 
of his injuries, but not as damages, because defendant was 
not liable to plaintiff at all for the injuries. That Jones, 
thereupon, prepared the papers which he said were to that 
effect, and stated that the signing of the papers would 
provide plaintiff with all the employment desired. And. 
quoting now literally from the reply: “Thereupon, plain- 
tiff believing said representations made as hereinbefore 
set forth to be true, and relying upon the same, signed his 
name to such papers as the said Jones directed, but with- 
out reading over the same or hearing them read, or know- 
ing the contents thereof otherwise than stated by said 
Jones, as aforesaid ; and plaintiff avers, that he was caused 
to believe and rely upon said representations, and to sigu 
said papers in manner aforesaid, partly, by undue in- 
fluence exercised upon him by said Jones, he, the said 
Jones, having acquired plaintiff’s implicit confidence, pur- 
posely and with the intent, as plaintiff believes, of gaining 
iniproper advantage thereby.” Plaintiff then alleges, that 
after his return from St. Louis in March, 1895, he applied 
to defendant for employment, and was put off from time 
to time until July, 1895, when he was given employment 
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either all or part of the time until February, 1896, when, 
without notice or just cause, he was discharged from de- 
fendant’s employ. The reply further sets out, that the 
consideration on his part for signing the agreement was 
the promise of defendant to furnish him permanent em- 
ployment in its service. It further sets out, that if the 
court and jury deem it proper they may take into consider- 
ation the $200, received in part payment of defendant’s 
liability. After the filing of this reply, defendant moved 
for judgment on the pleadings. Pending the hearing of 
this motion and before judgment sustaining the motion 
was entered, plaintiff asked leave to file instanter an 
amended reply which, however, did not materially change 
the allegations as to procuring his signature to the written 
release. The court denied the request to file an amended 
reply, directed a judgment for defendant on the pleadings, 
and plaintiff brings error to this court. 

The sustaining of the motion for judgment on the plead- 
ings concedes the truth of every fact well pleaded in plain- 
tiff’s reply. The question then arises, do the facts pleaded 
sufficiently excuse plaintiff’s neglect to read, or have read 
to him, the release which he signed before accepting the 
$200? 

The general rule is that, where ordinary prudence would 
have prevented the deception, an action for the fraud per- 
petrated by such deception will not lie. Now, construing 
liberally the allegations of the reply which charge fraud 
in procuring the signature to the release, they are that 
plaintiff desired permanent employment with defendant; 
that he was led to believe from a conversation with de- 
fendant’s claim agent that, on signing the release téndered 
him, he would get $200 for his lost time, and permanent 
employment in defendant’s service. The reply does not 
allege that plaintiff could not read and write, and in fact 
the record clearly shows that he could, for his name is 
signed twice in his own handwriting to the release. It is 
not alleged that, by reason of failing eyesight, or by reason 
of any disability, he asked the defendant’s agent to read 
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the paper to hin; nor is it claimed that he was too ignor- 
ant of the language to understand the purport of the 
release, had it been read to him. We can not find any case 
that goes so far as to relieve one from the effects of a 
written contract, which is signed by a person of ordinary 
intelligence who can read and write, and who, presumably, 
would know the contents of the instruinent if read to him, 
where no art or deception was practiced upon him to pre- 
vent his reading of the contract, or having it read to him. 
before the signature was obtained. 

The rule permitting release from signatures obtained by 
fraud has been as liberally construed in this jurisdiction 
as it has by any other courts:of last resort in these United 
States, and we will notice briefly some of our own decisions 
on this question: 

In Cole Brothers & Hart v. Williams, 12 Neb. 440, the 
defendant had signed a contract for certain lightning rods, 
which were alleged to have been represented as of a stip- 
ulated price. Defendant could read and write, but had not 
his glasses with him, and requested plaintiff’s agent to 
read the terms of the contract. This the agent did, and 
misstated the price to be charged for the lightning rods. 
Other witnesses were present and testified to the transac- 
tion. Under these conditions, defendant was released from 
the contract because of the fraud perpetrated in precuring 
his signature. — 

In Ward v. Spelts & Klosterman, 39 Neb. 809, the de- 
fendant could neither read nor write, and alleged that his 
signature to @ memorandum in writing was procured by 
fraudulent representation as to what the paper contained. 
This he was permitted to show. 

In Woodbridge Brothers v. De Witt, 51 Neb. 98, the 
signature of the agent of defendant was procured to a bill 
of conditional sale, which was to operate as a chattel mort- 
gage on a musical instrument purchased, and which pro- 
vided for the payment of 10 per cent. interest per annum 
on deferred payments; this after the contract for the pur- 
chase had been fully made, and when plaintiff’s agent was 
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leaving the store after having made the purchase. Jn this 
case the agent, presumably, could read and write, and 
signed the paper with the last name, only, either of herself 
or her principal, who was her son, on the representation 
of the member of the firm that it was nothing but a formal 
matter to complete the sale. Here, the defendant was re- 
lieved because of the artifice and deceit practiced in’ pro- 
curing the signature, which claim was corroborated by the 
manner in which the name was signed. 

In the very recent case of New Omaha Thom pson-Hous- 
ton Blectric Light Co. v. Rombold, 68 Neb. 54, the pheintilf 
was permitted to be relieved from his signature to a re- 
lease similar in substance to that pleaded in the suit at 
bar, by a clear preponderance of the evidence that the re- 
ceipt had been misread to him when his signature was ob- 
tained. While the judgment first rendered in this case 
was reversed on a rehearing on January 6, 1904, this por- 
tion of the opinion was not reversed, and is still of judicial 
weight in the determination of this question. But in this 
case, the agent of defendant purported to read the written 
instrument to the plaintiff, and procured his sienature by 
deception in misreading the contents of the paper signed. 

As before stated, we think our court has gone to the 
extreme length in the cases commented upon, in relieving 
from contracts and settlements signed without reading, 
ov having the same read, before affixing the signature; and, 
still, all these cases depend on facts, both alleged and 
proved, that tend to show imposition and deceit resorted 
to for the purpose of procuring the signature. 

Now, in the case at bar, we do not think the facts alleged 
in the reply, or amended reply tendered, stated facts which 
showed such artifice and frand to have been practiced upon 
the plaintitf as would excuse him from either reading the 
release which he signed, or asking to have it read to hin, 
before signing it. 

It appears from the record that the injury to plaintiff 
was received on November 9, 1894; that the settlement 
wus made and the $200 paid to plaintiff on the first day of 
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March, 1895. It also appears from the allegations in the 
reply that plaintiff was employed by defendant part of the 
time during the years 1895 and 1896 following the settle- 
ment; and, yet, this suit was not instituted, nor was any 
claim made against the company by defendant, until No- 
vember 5, 1898, or four days before the statute of limita- 
tions would have barred the claim. Such ‘apparent laches 
on plaintiff’s part in asserting his claim may, with much 
propriety, have influenced the trial judge in sustaining the 
notion for judgment on the pleadings. 

In Wallace v. Chicago, St. P., M. & O. R. Co., 67 Ta. 547, 
it is held that a party who, having the capacity and op- 
portunity to read a release of claims for damages for per- 
sonal injuries signed by himsclf, and not being prevented 
by fraud practiced on him from so reading it, failed to do 
so, and relied upon what the other party said about it, is 
estopped by his own negligence from claiming that the 
release is not le&al and binding upon him according to 
its terms. Of like effect is the holding in Muteer v. Mis- 
sourt P. R. Co., 105 Mo. 320; Lumley v. Wabash Rk. Co., 
71 Fed. 21. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


HAstIncs and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED, 


RosBert S. TRUMBULL V. VIOLA TRUMBULL. 


Frep Fesruary 17, 1904. No. 13,384. 


1. Guardian and Ward. There is a well defined distinction between 
the privileges accorded to parents and guardians in their com- 
munications with children and wards, with reference to their 
domestic relations, and that which exists between strangers. 
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2. Advice by Guardian. Where advice is given by a guardian, which 
leads to a separation by the ward from husband or wife, the 
presumption is that the advite was given in good faith; but, 
where such advice is given by a stranger, the presumption is 
otherwise. 


3. Alienation of Affections: Action: DrEFeNnse. In a suit for damages 
for alienation of affections, it is a good defense, on the part of a 
guardian, that he advised the ward from honest motives in a 
sincere belief that the advice given was for the moral and social 
good of the ward. 


4. Instructions. Instructions examined, and held prejudicial. 


5. Error. Paragraphs of a petition, which have been struck out on 
motion, should not be submitted to the inspection of a jury. 


Error to the district court for Kearney county: Ep L. 
ADAMS, JUDGE. Reversed. 


Thomas Darnell, L. C. Paulson and George H. Hager, 
for plaintiff in error. 


J. C. Stevens and M. D. King, contra. 


OLDHAM, C. 


This is an action for damages brought by the plaintiff 
in the court below against the defendant, her brother-in- 
law, for alienating the affections of her husband. The ma- 
terial facts underlying the controversy appeait to be that 
plaintiff’s husband, Oscar Trumbull, was a minor between 
19 and 20 years of age at the time of his marriage. That, 
before the marriage, plaintiff and her husband each resided 
in the village of Minden, Nebraska. Plaintiff was of the 
age of 26 years, and had been engaged in the millinery 
business for several years in the village of Minden. Her 
husband was working for the defendant, Robert S. Trum- 
bull, his brother and guardian, in Minden, when he became 
acquainted with plaintiff. In October, 1901, plaintiff re- 
moved to the city of Hastings, Nebraska, and was em- 
ployed as a saleslady in a dry-goods store at that place. 
Shortly after her removal to Hastings, Oscar Trumbull 
went there, and married plaintiff at that place on the 14th 
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day of October, 1901. The marriage license was procured 
without the consent of the guardian of Oscar Trumbull, on 
his statement in his application for a license that he was 
23 years of age. After the marriage, plaintiff and her 
husband began housekeeping, and lived together as hus- 
band and wife, at Hastings, until the month of April, 
1902, when the husband abandoned plaintiff, volunteered 
in the army of the United States, and has since refused 
to live with plaintiff. In the months of December, 1901, 
and January, 1902, the defendant, Robert S. Trumbull, 
wrote letters to his brother, at Hastings, urging him to 
abandon plaintiff and, according to plaintiff’s testimony, 
persisted in writing similar letters, until he finally per- 
suaded his brother to abandon plaintiff. Defendant, by 
way of answer to plaintiff’s petition, alleges that he was 
the guardian and brother of plaintiff’s husband, and 
admits that he wrote letters to his brother in the months 
of December, 1901, and January, 1902, urging him to 
abandon plaintiff, but alleges, in defense of his conduct, 
that at the time he wrote these letters he had no knowl- 
edge of the marriage of his brother to plaintiff, but be- 
lieved he was living with her in a state of fornication; 
that he had reason to believe, and did believe, that plaintiff 
Was an unchaste woman, and that she had been criminally 
intimate with his brother during her residence in Minden, 
and that he acted in good faith in advising his brother to 
abandon plaintiff. That, when he finally learned of the 
marriage of his brother to the plaintiff, he did not seek 
to persuade or induce his brother to abandon his wife. De- 
fendant introduced testimony tending to support the 
theory of his answer, while the testimony of the plaintiff 
tended to show that defendant knew of the marriage before 
any of the communications were written to his brother. 
At the trial in the court below, the jury returned a verdict 
for plaintiff for $1,000 damages. There was a judgment 
on the verdict, and defendant brings error to this court. 
Numerous allegations of error are charged in the pro- 
ceedings of the lower court, in the briefs of plaintiff in 
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error, only one of which it will be necessary for us to ex- 
amine, in view of the conclusion we shall presently reach. 
The instructions given by the court appear to have all pro- 
ceeded upon the theory that defendant, as guardian and 
brother of plaintiff’s husband, had no right to advise and 
counsel with his brother and ward concerning his mar- 
riage, if he knew he was married, or even if he did not 
know such fact. Kividently regarding this as the law gov- 
erning the case, the learned trial judge, in paragraph 9 of 
. the instructions given on his own motion, told the 
jury: 

“Tf you find the plaintiff was married to the defendant’s 
brother, as alleged, and you further find that the defendant 
had no knowledge of the fact that they were married, then, 
if the plaintiff had been unchaste, and the defendant, be- 
lieving the same, did that or anything which caused his 
brother to abandon the plaintiff and alienate his affections 
from her, such fact—that she had been unchaste, and not a 
fit woman to become a member of defendant’s family— 
would not be a defense to plaintiff’s cause of action; but 
the fact that she was of such character, and the defendant 
did not know that they were married, should be taken into 
consideration by you in determining the amount of dam- 
ages, if any, plaintiff has sustained.” 

In view of this instruction, and paragraphs 6 and 8 of 
the instructions immediately preceding it, the court prac- 
tically directed the jury to find a verdict for plaintiff, and 
to only consider the evidence relied upon by defendant in 
mitigation of damages. 

The court evidently regarded the defendant as a mere 
stranger interfering with the marital relations existing 
between plaintiff and her husband, and applied to him 
the most rigid rules ever enforced against interineddlers 
in household affairs. In this we think the court erred. 
The relatiouship existing between parent and child, and 
enardian and ward, is of such a character as to warrant 
the parent or guardian to consult and advise the child or 
ward, in good faith and with proper motives, even in re- 
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spect to their marital relations, and no cause of action will 
lie against the parent or guardian for such advice, unless 
recklessly and maliciously given. 

There is a well defined distinction, recognized by the 
authorities, between the privileges of parents and gnard- 
ians in their communications with children and wards, 
with reference to their domestic relations, and that which 
exists between strangers, particularly those of the op- 
posite sex, in advising in these matters. Where advice is 
given by a parent or guardian, which leads to a separa- 
tion by the child or ward from husband or wife, the pre- 
sumption is that the advice was given in good faith; but, 
where such advice is given by a stranger, the presumption 
is otherwise; and, when an action for alienation of atfec- 
tions is brought against a parent or guardian, the gist of 
the action is the good faith in which the advice is given. 
Consequently, it is a good defense on the part of the 
parent or guardian to an action of this nature that they 
advise the child or ward from honest motives, in a sincere 
belief that the advice given was for the moral and social 
good of the child or ward. Reed v. Reed, 6 Ind. App. 316; 
Hutcheson v. Peck, 5 Johns. (N. Y.) *196; Benneté v. 
Smith, 21 Barb. (N. Y.) 439; Glass v. Bennett, 89 Tenn. 
478. 

As this case must be reversed for errors in instructions 
given, we think itt might be well to suggest that an 
amended petition be filed by plaintiff on a new trial, in 
which the allegations of the original petition that were 
struck out on motion of the defendant at the former trial 
are eliminated. This suggestion is made in view of the 
fact that complaint is made by defendant that the petition, 
with all the original allegations, was sent to the jury, while 
deliberating, with the paragraphs that were excluded 
simply marked “out” on the margin. Paragraphs of peti- 
tions which have been stricken out on motion should not, 
under any circumstances, be submitted to the inspection 
of the jury. 

We therefore recommend that the judgment of the dis- 
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trict court be reversed and the cause remanded for further 
proceedings. 


AMES and Hastines, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 

REVERSED. 


HERMAN BODEN ET AL., APPELLANTS, V. RENA MIER ET AL., 
APPELLEES. 


Finep Fesrvuary 17, 1904. No. 13,288. 


1. Nonresidents: Srrgvick or Process. Section 22, chapter 20, Com- 
piled Statutes, provides: “All writs, notices, orders, citations and 
other process, * * * may be served in like manner as a 
summons in a civil action in the district court,” and that “in 
eases where writs, notices, citations or other process can not be 
served as aforesaid in this state, the probate court may, in cases 
where it may be necessary, order the service thereof to be made 
by publication in some newspaper in this state in such manner 
as the court may direct.” Held, That this section does not 
authorize the county court to order personal service on @ nonresi- 
dent minor, in proceedings had to vacate a judgment or order 
of such court in probate proceedings, no affidavit that service 
ean not be made in this state being on file. 


2. Constructive Service: Arrmavit. Personal service, outside the 
state, in pursuance of section 81 of the code, is a nullity in the 
absence of an affidavit for service by publication. 


8. Jurisdiction, Where jurisdiction has not been obtained by due 
service of process, a court acquires no jurisdiction over minor 
defendants by the appointment of a guardian ad litem, and the 
filing of an answer by such guardian. 


4, Advancements: Proor. Section 34, chapter 23, Compiled Statutes, 
provides: ‘All gifts and grants shall be deemed to have been 
made in advancement, if they are expressed in the gift or grant 
to be so made, or if charged in writing by the intestate as an 
advancement, or acknowledged in writing as such by the child 
or other descendant.” In an action to adjust advancements, held, 
that oral testimony is incompetent to prove the advancements. 
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5. Estate: Distrrsution. In the distribution or partition of an estate, 
a debt due the estate from a distributee, or some person through 
whom he inherits by right of representation, which is barred by 
the statute of limitations, can not be deducted from the share of 
such distributee. 


6. Guardian ad Litem: Duzrms. The appointment of a guardian ad 
litem is not a mere matter of form, nor are his duties merely 
perfunctory; he should prepare and conduct the defense of his 
wards with the same care and skill as though acting under a 
retainer. 


APPEAL from the district court for Saline county: 
GEORGE W. STUBBS, JUDGE. Affirmed. 


F. I. Foss and R. D. Brown, for appellants. 


A. 8S. Sands and J. H. Grimm, contra. 


ALBERT, C., 


In March, 1900, Henry A. Boden died intestate leaving 
three children who are the appellants, and three grand- 
children the issue of Albert H. Boden, a son who had died 
about a year before, who are the appellees, as his scle and 
only heirs at law. The grandchildren are under the age of 
14 years. 

Herman Boden, a son of the intestate, was appointed ad- 
ministrator of the estate, which appears to have been fully 
settled and closed up in the county court of Saline county 
sometime previous to the 19th day of April, 1901. 

On the date last mentioned, the administrator filed a 
petition in that court alleging that, on the 1st day of Jan- 
uary, 1889, the intestate had advanced the sum of $250 
to his son Albert, in anticipation of his share in the estate 
of the intestate, and as evidence thereof the latter had 
executed his note to the intestate on said date for that 
amount, payable with interest one year after date; that on 
the 7th day of December, 1894, the intestate, in discharge of 
a certain debt of his son Albert to a third party, had ex- 
ecuted his two notes to such third party, each for the sum 
of $1,570, payable respectively January 1, 1897, and Janu- 
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ary 1, 1898, after date; that none of said notes were paid 
during the lifetime of the deceased, bv.t that the adminis- 
trator, on the — day of June, 189), had paid the sum of 
$3,006.48, the amount then due on the last two notes, in 
discharge thereof; that by reascn of his inexperience and 
lack of counsel he had made such payment, although said 
notes had never been allowed as claims against the estate 
of the intestate, and for the same reason neither they, nor 
the note for $250 given as evidence of the advancement 
hereinbefore mentioned, had been reported or taken into 
account in the final settlement of the estate. It was also 
alleged that the widow of Albert H. Boden and his said 
children resided in the state of Colorado. The relief 
sought was that the estate be “opened up”; that he be 
credited with the amount paid by him in discharge of the 
two notes executed by the intestate to a third party, as 
aforesaid; and that the amount of the three notes be 
charged against the share of the estate going to the chil- 
dren of Albert H. Boden, as an advancement made to him 
by the intestate. 

The county court set a time for hearing the petition, 
and issued process for service on the children of Albert H. 
Boden, and at the same time, in writing on the writ “spe- 
cially deputized” Mr. B. V. Kohout to serve the same on 
said children and their guardian in the state of Colorado - 
or elsewhere without this state. Mr. Kohout made service 
of the writ in Colorado and made return under oath. 

The county court appointed a guardian ad litem for said 
children who answered on theiz behalf. Upon what ap- 
pears to have been an ew parte hearing, the court granted 
the prayer of the petition, allowing the adininistrator the 
credit prayed, and charging the share of the children of 
Albert H. Boden with $4,372.18, the amount of the three 
notes, as an advancement made to their father in his Jife- 
time. 

Afterward Herman Boden, the administrator, in his 
own behalf, brought an action in the district court against, 
all the other heirs of his father for the partition of certain 

16 
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lands which were a part of the estate. In his petition he 
asked that the amount charged by the county court against 
the share of the children of Albert H. Boden be made a 
charge against their interest in the lands sought to be par- 
titioned. These children were veperesented by guardians 
ad litem, who denied the jurisdiction of the county court 
to adjust the alleged advancements, and denied that the 
amount thus charged, or any portion thereof, was charge- 
able as an advancement against the share of the estate 
going to such children. The district court deereed a parti- 
tion of the land, but refused to. charge the alleged advance- 
ments against the share of the children. The other heirs 
appeal. 

But two questions are presented by the appeal: (1) 
Had the county court jurisdiction in the proceedings had, 
to open the estate and adjust the alleged advancements? 
(2) If not, then should the district. conrt have adjusted 
and allowed the advancements in the partition suit? 

The record of the proceedings had in the county court 
previous to the filing of the petition to open up the estate 
and adjust the advancements is not before us. But the 
allegations and the prayer of the petition, as well as the 
proceedings had therecn, presuppose the existence of a de- 
cree of distribution and a final settlement of the estate; 
and the present case was tried in the district court, and 
argued ia this court, on the theory that, after the petiticu 
for opening up the estate and for the adjustment of the 
advancements had been filed, service of process, or what 
would be equivalent thereto, was necessary to vest the 
county court with jurisdiction in the premises. 

“The appellants first contend that the county court ac- 
quired such jurisdiction by the service made on the ap- 
pellees by Mr. Kohout, and insist that this contention is 
supported and established’ by section 22, chapter 20, Com- 
piled Statutes (Annotated Statutes, 4806), which is as 
follows: 

“All writs, notices, orders, citations, and other process, 
except in proceedings for contempt, may be served in like 
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manner as a Summons in a civil action in the district court, 
and the service of the same by a copy thereof, left at the 
usual place of residence of the party to be served, shall 
be deemed equivalent to personal service thereof in cases 
where personal service is required by law; but to bring a 
party into contempt there must have been actual personal 
. Service of the process upon the disobedience of which the 
contempt is founded, and there must be actual personal 
service of all process in the proceedings for contempt. In 
cases where writs, notices, citations, or other process can 
not be served as aforesaid in this state, the probate court 
may, in cases where it may be necessary, order the service 
thereof to be made by publication in some newspaper in 
this state in such manner as the court may, direct, and 
thereupon the same proceedings may be had as if such 
writs or other process had been served as aforesaid in this 
state. Nothing contained in this section shall limit or 
take away the power of the probate court or judge thereof 
to give notice or cause the same to be given by publication 
in the various cases provided by law.” 

The construction which the appellants would place on 
that section is shown by the following taken from their 
brief: : 

“It will be seen from the foregoing that the method of 
the service of writs, notices, etc., outside of the state is 
left entirely to the discretion of the county judge. He 
may have the notice served by publication when in his 
judgment ‘it may be necessary,’ but he is not required to 
employ this method.” 

We do not think the section will bear that construction. 
It contemplates two classes of cases: Those where service 
in the manner prescribed may be had in this state, and 
those where it can not. It not only provides how service 
“may” be made in the latter class of cases, but also how 
it “may” be made in the former. If, as the appellants 
claim, the provisions as to service in the latter should be 
held directory or permissive because of the auxihary 
“may,” then the provisions as to service in the former 


196 NEBRASKA REPORTS. [Vou. 71 


Boden v. Mier. 


should also be held directory or permissive for the same 
reason. In other words, that the entire section is merely 
directory, and in any probate matter the manner of service 
of process, original or otherwise, “is left entirely to the 
discretion of the county judge.” That it was not the in- 
tention of the legislature to leave the manner of service of 
process in any such state of uncertainty seems too clear to: 
admit of argument. The section should be read and under- 
stood, we think, precisely as though the legislature had 
used the term shall instead of may, and should be held 
to be no less mandatory. The section, thus construed, 
does not authorize service to be made outside the state in 
any other manner than by publication in some newspaper 
within the-state. It is unnecessary to determine whether 
service might have been made in this case in pursuance of 
section 81 of the code, which provides for personal service 
without the state in cases where service may be had by 
publication, because it is admitted that no affidavit for 
service by publication was filed. Valid service in pursu- 
ance of such section can only be made after filing such 
affidavit. Atkins v. Atkins, 9 Neb. 191; M{cGavoc v. Pol- 
lack, 18 Neb. 5385; Rowe v. Griffiths, 57 Neb. 488; 
Albers v. Kozeluh, 68 Neb. 522. Personal service outside 
the state, at best, is only a form of constructive 
service. Anheuser-Busch Brewing Ass’n v. Peterson, 41 
Neb. 897. That the requirements of a statute authorizing 
constructive service must be complied with in every ma- 
terial respect is elementary. Works, Courts and their 
Jurisdiction, p. 266, sec. 38; Alderson, Judicial Writs and 
Process, p. 318, sec. 142. That the service made by Mr. 
Kohout was not a substantial compliance with the pro- 
visions of the statute requiring service by publication in 
some newspaper is obvious, and was therefore ineffective. 
In Hughes v. Housel, 33 Neb. 703, the court say: “When 
the record of a cause, in which a judgment is rendered 
against a minor, discloses that the mode pointed out by 
the statute for obtaining jurisdiction had not been fol- 
lowed, the judgment is void on its face.” In this case the 
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mode pointed out by the statute was wholly disregarded, 
and one not recognized adopted. It is not therefore a 
case of defective service, but of no service, and the pro- 
ceedings predicated thereon are not voidable, but abso- 
lutely void, so far as affects the rights of the children of 
Albert H. Boden. 

It is next contended that the county court acquired 
jurisdiction by the appointment of a guardian ad litem 
for the appellees, and the filing of an answer by him in 
their behalf. There are authorities which support this 
contention, but we think the better considered cases are 
against it. New York Lnfe Ins. Co. v. Bangs, 103 U. S. 
435; Roy v. Rowe, 90 Ind. 54; Chambers v. Jones, T2 II. 
275; Good v. Norley, 28 Ia. 188; frazier & Tulloss v. Pan- 
key, 1 Swan (Tenn.), 75. 

The appellants next insist that, even were the county 
court without jurisdiction to adjust the alleged advance- 
ments, it was within the jurisdiction of the district court 
to adjust them in the partition suit. There is no doubt 
that the district court, in a proper case, may adjust ad- 
vancements in a suit for the partition of land. Schick v. 
Whitcomb, 68 Neb. 784. 

But, while the three notes are frequently referred to in 
the argument as advancements, there is no competent evi- 
dence in the record that they or any of them were in fact 
such. In order that a gift or grant shall be deemed an 
advancement, it must be expressed in the gift or grant to 
be so made, charged in writing by the intestate as an 
advancement, or acknowledged in writing as such by the 
child or other descendant. Section 34, chapter 23, Com- 
piled Statutes (Annotated Statutes, 4934). That section 
by implication excludes parol evidence of an advancement. 
Pomeroy v. Pomeroy, 93 Wis. 262; Bulkeley v. Noble, 2 
Pick. (Mass.) 337; Bullard v. Bullard, 5 Pick. (Mass.) 
527; Barton v. Rice, 22 Pick. (Mass.) 508. The evidence 
relied upon in this case as showing that the notes, or any 
of them, were intended as advancements is exclusively 
parol, and, as we have seen, wholly incompetent for that 
purpose. 
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The alleged advancements then were, at best, no more 
than mere debts due the estate from the estate of the de- 
ceased father of the appellees. There is no doubt that in 
a proper case debts due the estate from the distributee, or 
the party from whom he claims by right of representation, 
may be deducted from his share of the estate. Bowen v. - 
Evans, 70 Ia. 368; Blackler v. Boott, 114 Mass. 24; Farn- 
est v. Harnest, 5 Rawle (Pa.), 218; Girard Life Ins Co. v. 
Wilson, 57 Pa. St. 182; Snyder v. Warbasse, 11 N. J. Eq. 
468. The English courts hold that this rule applies even 
to debts barred by the statute of limitations, and that view 
has been adopted by the courts of some of our own states. 
But we think the better doctrine is that it does not apply 
to such debts. As was said in Holt v. Libby, 80 Me. 329: 

“In many instances such claims are covered by the dust 
of time and forgotten, though found by executors after the 
death of testators. In many other instances the advances 
are intended as benefactions and gifts, conditioned on 
some unforeseen circumstance arising to make it expedient 
to regard them as debts.” See, also, Wadleigh v. Jordan. 
74 Me. 483; Allen v. Edwards, 136 Mass. 188; Reed v. Mar- 
shall, 90 Pa. St. 345; Milne’s Appeal, 99 Pa. St. 483. 

The note of $250 was due January 1, 1890, and was 
barred long before the death of either the payee or payor. 
The other two notes, as we have seen, are alleged to have 
been given on the 7th day of December, 1894, by the in- 
testate in discharge of a certain debt, which his son Albert, 
father of the appellees, owed to a third party. The evi- 
dence as to that transaction is exclusively parol, and is to 
the effect it was agreed between the father and son that, 
in case the latter failed to repay the amount during the 
lifetime of the intestate, it should be deducted from his 
share of the estate. This evidence shows that immediately 
upon the giving of such notes, the father of the appellees 
became indebted to the intestate in the amount of the debt 
thus discharged, and the right of action accrued thereon 
that instant. The stipulation that such indebtedness 
should be deducted from the debtor’s share of the intes- 
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tate’s estate would not prevent the running of the statute, 
nor change the debt into an advancement. It is clear, 
therefore, that the entire indebtedness sought to be 
charged against the appellees was barred by the statute 
of limitations, and the court properly refused to enforce 
it against their share of the estate. 

What has been said disposes of this appeal; but it may 
not be out of place to call attention to a matter not neces- 
sary to a decision. On the trial the gentleman who had 
been appointed guardian ed litem in the county court 
testified that the hearing on the petition to open up the 
estate and charge the advancements was set for one 
o’clock of a certain date; that he appeared in the county 
court at 1:30 o’clock of such date, and was informed by 
the county judge that the hearing on the petition had 
been closed; he then called the attention of the county 
judge to the answer which he had previously filed on be- 
half of the minors, and informed him that he did not 
think the petitioners were entitled to the relief asked; 
whereupon the county judge remarked that he examined 
into the matter, and was satisfied that the relief prayed 
should be granted. The foregoing shows to what extent 
the minors were represented in the county court. It also 
shows, we think, not only unseemly haste on the part of 
_ the county judge in the disposition of an important mat- 
ter, but that both he and the learned gentleman who acted 
as guardian ad litem fell into a common error, namely, 
that the appointment of a guardian ad litem is a mere 
matter of form, and his duties purely perfunctory. Such 
is by no means the case. He should prepare and conduct 
the defense of his wards with as much care as though 
acting under a retainer. Any lower standard finds no 
justification either in law or the ethics of the profession. 

It is recommended that the decree of the district court 
be affirmed. 


BaRNES and GLANVILLE, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED, 


EDWARD BROWN ET AL. V. N. S. BROWN ET AL. 
Frmep Fepruary 17, 1904. No. 13,316, 


L Wills: Camp Omitrep: EvipeNceE: BurRDEN or Proor. Section 149, 

“ chapter 23, Compiled Statutes, provides: “When any testator 

shall omit to provide in his will for any of his children, or for 

the issue of any deceased ehild, and it shall appear that such 

omission was not intentional, but was made by mistake or ac- 

cident, such child or the issue of such child shall have the same 

share in the estate of the testator as if he had died intestate, 

to be assigned as provided in the preceding section.” Held (1) 

That parol evidence is admissible to show whether such omission 

was intentional; (2) That the burden of proof is on the pre- 

termitted child or grandchild to show that the omission was 
unintentional. 


bo 


. Trial: New Partizs. Section 50a of the code, which provides for 
intervention before trial, does not curtail the power of a court 
to bring other parties before it, when Satisfied that their pres- 
ence is necessary to a proper determination of the cause. 


~ 


Harmless Error: An erroneous ruling overruling a demurrer is 
error without prejudice, where the pleading assailed is after- 
wards amended, and the cause submitted and determined on the 
amended pleading. 


4, Trial: AMENDMENT. When necesSary to a proper determination of 
the cause, it is not error to permit an amendment to a pleading 
after trial, and reopen the case for a trial of the issues tendered 
by such amendment. 


Findings: Evinence. Evidence examined, and held insufficient to 
sustain the findings of the trial court. 


ot 


Error to the district court for Hamilton county: 
SAMUEL H. SornnporGer, JupcE. Reversed. 


Hainer & Smith, for plaintiffs in error. 


J. H. Edmondson, M. F. Stanley and O. A. Abbott, 
contra. : 
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On the 18th day of February, 1901, an instrument pur- 
porting to be the last will and testament of Henry S. 
sxown, deceased, was admitted to probate in the county 
court of Hamilton county. The testator was the father 
of 18 children, ten of whom survived him. Three of his 
sons,. George A., Hamilton J. and Albert H., died before 
the execution of the will. The first left four children, 
namely, Carrie, Nellie, Ethel and George; the second left 
three, Jennie, Ettie and Charles; the third left two, 
George and Mabel. The will, after making provision for 
the payment ofthe debts of the testator and for the sup- 
port of the surviving widow, contains the following pro- 
visions : 

“T give and bequeath one hundred dollars ($100) each 
to the following, my grandchildren, to wit, Carrie Brown, 
Nellie Brown, Ethel Brown and George Brown, and be- 
ing children of my deceased son, George W. Brown; and 
to sennie Brown and Kttie Brown, being children: of mv 
deccased son, Hamilton J. Brown; and being in the ag- 
gregate to my said six grandchildren the sum of six hun- 
dred dollars ($600). * * * After the payment of all 
my just debts, and the payment of said legacies to my said 
wife and grandchildren, and the setting off to my said 
wife of said real estate hereinbefore specifically men- 
tioned, I give, bequeath and devise all the rest, residue and 
remainder of my estate, both real and personal, of what- 
soever it may consist and -wheresoever situated, to such 
of the children of my own body begotten as shall survive 
me. Such surviving children to share the said residue of 
my estate share and share alike.” 

After the final report of the administrator with the will 
anuexed had been filed, and before a hearing thereon, 
George and Mabel Brown, children of the deceased son, 
Albert H. Brown, by their next friend, filed a petition in 
the county court alleging, among other things, that 
“neither they nor their deceased father were mentioned 
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by name in said will,’ but, “that they were included in 
the general designation of ‘children of my own body be- 
gotten.” ”’ The prayer is as follows: 

“Wherefore your petitioners pray that the court con- 
strue and declare the true meaning and intent of suid 
testator, and that your petitioners may be adjudged and 
decreed to be included under the words ‘children of my 
- own body begotten’ and eutitied to an undivided one- 
eleventh (1-11) part of the estate of said Henry 8S. Brown, 
deceased, as residuary devisees, subject to the other pro- 
visions in said will contained, and, in the event the court 
should determine that your petitioners were not included, 
or intended to be included, under the words, ‘children of 
my own body begotten, that they may be adjudged and 
decreed to be entitled to an undivided one-thirteenth 
(1-13) part of the entive estate of the said Henry 8. 
Brown, deceased, subject only to the dower and home- 
stead rights of the widow of the testator, Angelina 
Brown.” 

The court found against the petitioners, and disinissed 
their petition; an appeal was taken to the district court. 
In the meantime, on the 8th day of January, 1992, five 
children of the testator commenced a suit in the district 
court against the other five for a partition of the real 
estate of which the testator died seized, which proceeded 
‘to a final decree confirming the respective shares of the 
parties to that suit to such real estate. There were other 
parties to the suit, but it is unnecessary to mention them. 
A sale had been ordered, and notice thereof published. 
On March 22, 1902, and about two hours before the time 
fixed for the partition sale, George and Mabel Brown, 
children of the deceased son, Albert H. Brown, and peti- 
tioners in the proceeding brought in the county court for 
a construction of the will, filed a petition of intervention 
in the partition suit, which, save in some minor details 
not necessary to notice at this time, was substantially 

the same as that filed by them in the proceeding for a 
* construction of the will. The plaintiffs and defendants 


VoL. 71] JANUARY TERM, 1904. 203 


Brown v. Brown. 


in the partition suit joined in a motion to strike the peti- 
tion of intervention from the files, for the reason that the 
application for intervention was too late, which motion 
was overruled. The plaintiffs and defendants then joined 
in a demurrer to the petition of intervention, which was 
also overruled. The plaintiffs and defendants then filed 
an answer to the petition of intervention, in which, after 
making a general denial, they set out the proceedings had 
for the probate of the will, insisting that, as no proceed- 
ings had been had or instituted to reverse, vacate or 
modify the decree admitting the will to probate, the ques- 
tions raised by the petition of intervention were res judi- 
cata. The interveners filed a reply which amounts to a 
general denial. In the meantime the referees had made 
a sale of the lands, and on the 8th day of May, 1902, on 
the motion of all the parties, including the interveners, 
the sale was confirmed, and the referees were ordered to 
distribute the proceeds, except the sum of $2,000, which 
they were directed to hold to await the final decision of 
the court on the matters in litigation between the inter. 
veners and the other parties to the suit. Afterwards four 
of the plaintiffs, children of the testator, in open court 
withdrew all opposition to a decree in favor of the in- 
terveners, and asked the court to direct the payment to 
the interveners, out of the amount retained in the hands 
of the referees, of such portion thereof as should be de- 
ducted proportionately from the shares of the plaintiffs 
joining in such request, and the court entered an order 
in accordance with their request. Afterwards the appeal 
from the county court in the proceeding to construe the 
will and the suit between the interveners and the other 
parties to the partition suit having been consvlidated, the 
issues in both were tried on the same evidence. The court 
held against the interveners on their contention as to the 
construction of the will, but held further that they had 
been unintentionally omitted from the will by accident or 
mistake, and were therefore entitled to a share of the 
estate by virtue of the provisions of section 149, chapter 
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23, Compiled Statutes (Annotated Statutes, 5014), relat- 
ing to the omission of children or the issue of any de- 
ceased child from a will. Thereupon the interveners, 
over the objections of their opponents, were given leave 
to amend their petition of intervention in such a way as 
to make the allegation, “neither they nor their deceased 
father were mentioned by name in said will,” read, “neither 
they nor their deceased father were mentioned by name 
in said will, but these petitioners were omitted therefrom 
by mistake or accident, unless they were included in the 
general designation of ‘children of my own body begot- 
ten.” It is unnecessary to go into details as to what fol- 
lowed the amendment. Eventually the parties were per- 
mitted to introduce evidence on the issues tendered by 
such amendment, and the court found in favor of the in- 
terveners, and entered a decree directing that the pro- 
portionate share should be paid from the proceeds of the 
sale retained by the referees. The defendants bring the 
record here for review on error. 

An examination of section 149, supra, will dispose of 
some of the questions raised in this case; it is as follows: 

“When any testator shall omit to provide in his will for 
any of his children, or for the issue of any deceased child, 
and it shall appear that such omission was not inten- 
tional, but was made by mistake or accident, such child 
or the issue of such child shall have the same share in 
the estate of the testator as if he had died intestate, to 
be assigned as provided in the preceding section.” 

One question arising under this section is, whether 
parol evidence is admissible to show whether the omis- 
sion was intentional? The decisions of other courts, based 
on statutes of a similar character, are in conflict. Wilson 
v. Fosket, 6 Met. (Mass.) 400, is a leading case in the 
affirmative. This case is reported and annotated in 39 
Am. Dec. 736. To the same effect are the following: 
Lorieuxz v. Keller, 5 Ia. 196; Stebbins v. Stebbins, 94 Mich. 
304, 54 N. W. 159; Moon v. Estate of Evans, 69 Wis. 667, 
35 N. W. 20. In the last case, the doctrine appears to 
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have been applied without question. Such evidence is 
held inadmissible in the following cases: state of Gar- 
raud, 35 Cal. 336; In re state of Sterens, 83 Cal. 322, 17 
Am. St. Rep. 252; Bradley v. Bradley, 24 Mo. 311; Pounds 
v. Dale, 48 Mo. 270; Chace v. Chace, 6 R. I. 407. It is 
not easy to reconcile the doctrine of either line of authori- 
ties with the rule which requires the courts to give effect 
to the intentions of the testator because, in either case, a 
finding that the omission of a child or grandchild from the 
will was unintentional, is equivalent to a finding that the 
will does not reflect the intentions of the testator. When 
such fact is once established, what his intentions actually 
were becomes a matter of conjecture, because, had he nade 
provision in the will for the pretermitted child, such pro- 
vision of necessity would have resulted in a modification 
of the provisions made for the objects of his bounty Just 
how he would have modified the other bequests or devises 
to make provision for such child can rarely, if ever, be 
ascertained with certainty. However that may be, we 
are disposed to follow the cases holding that parol evi- 
dence is admissible to show whether the omission was in- 
tentional. In addition to the reasons given in cases sup- 
porting that doctrine, we find an additional reason in the 
language of our section 149, and the section immediately 
preceding it. Section 148 provides: 

“When any child shall be born after the making of his 
parent’s will, and no provision shall be made therein for 
him, such child shall have the same share in the estate of 
the testator as if he had died intestate, * * * unless it shull 
be apparent from the will that it was the intention of the 
testator that no provision should be made for such child.” 

The foregoing provision shows that the lawmakers 
worded the section under consideration advisedly, and 
with a view to express their meaning fully and clearly. 
If they saw the importance of limiting the evidence of the 
intentions of the testator in regard to posthumous chil- 
dren to the will itself, it is not at all likely that in the 
next section they would have left it a matter of specula- 
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tion, whether such proof should be Hmited to the instru- 
ment itself, or might be supplied by parol. We are satis- 
fied that whether the omission was intentional or unin- 
tentional is a question of fact, which may be established 
by parol testimony. 

Another question which has arisen under statutes 
similar to ours is, whether the burden of proof is upon 
the pretermitted child or grandchild to show that he was 
unintentionally omitted from the will, or whether it is 
upon those claiming that his omission was intentional. 
The Massachusetts statute, for present purposes, may be 
said to be substantially the same as our section 149, save 
that, instead of the clause, “and it shall appear that such 
omission was not intentional, but was made by mistake 
or accident,” the Massachusetts statute reads, “unless it 
shall appear that such omission was intentional and not 
oceasioned by mistake or accident.” In Ramsdill v. Went- 
worth, 106 Mass. 320, it was held that the clear inference 
from the use of the words, “unless it appears,” etc., is that 
the burden of proof is on those claiming that the omission 
of the child from the will was intentional. The difference 
between the Massachusetts statute and our own is impor- 
tant on the question of the burden of proof. There, the 
child or grandchild omitted from the will receives a dis- 
tributive share, unless it appcar that the omission was 
intentional, and not occasioned by mistake or accident; 
here, he receives such share, if it appear that his oraission 
from the will was not intentional, but was made by mis- 
take or accident. It seems to us that, under our statute, 
the inference that the burden of proof is on the preter- 
niitted child is as clear from the words, “and it shall ap- 
pear that such omission was not intentional, but was 
made by mistake or accident,” as that drawn by the court 
in Ramsdill v. Wentworth, supra, from the words, “unless 
it appears,” etc. Under section 149, a child omitted from 
the will must show two things: First, that he was omitted 
therefrom; second, that such omission was not intentional. 
It is only when he has shown both of those facts that he 
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is entitled to a share of the estate. The omission to pro- 
vide for the child in the will, though unintentional, fur- 
nishes no ground for objecting to the probate of the will, 
but the remedy is after probate and by construction. 
Doane v. Lake, 32 Me. 268; Schneider v. Koester, 54 Mo. 
500; Pearson v. Pearson, 46 Cal. 609. Hence, to hold that 
the burden of proof is on the parties claiming the omission 
was intentional, would be to hold, in effect, that, after the 
will has been admitted to probate as the solemn declaration 
of the testator’s intentions as to the disposition of his 
property and those whom he had selected as proper ob- 
jects of his bounty, it fails, prima facie, to express such 
intentions. It may be said that it is to be presumed that 
a testator would not intentionally fail to provide for a 
child or grandchild. If there is the slightest presumption 
of that kind, it is far weaker than the presumption that 
one, competent ta make-a will and to understand its con- 
tents, would forget or overlook one of his children or 
grandchildren. To fail to make provision for a child or 
grandchild in a will is a common occurrence; to forget or 
overlook them, under ordinary circumstances, is rare. In 
our opinion, the burden of proof was upon the interveners 
to show that their omission from the will was uninten- 
tional, and the result of accident or mistake. In reaching 
this conclusion, we have not, overlooked Stcbbins v. Steb- 
bins, supra. The decision in that case is based on a stat- 
ute worded like our own. The majority opinion merely 
holds that the evidence was sufficient to warrant the sub- 
inission of the question whether the omission was inten- 
tional to the jury, and does not discuss the question of 
the burden of proof. In an able dissenting opinion, by 
Montgomery, J., concurred in by McGrath, C. J., that 
question is discussed at length, and the conclusion reached 
that the burden was on the party clauning that the omis- 
sion was unintentional. On the facts stated, the majority 
opinion is not necessarily in conflict with the conclusion 
reached by the minority on that question. Wence, the dis- 
senting opinion may be regarded as authority for the con- 
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struction we have placed on the section under considera- 
tion, and, so far as our research has extended, is the only 
attempt at a judicial interpretation of the language of that 
section. 

Some of the questions presented by the record require 
more specific attention, -and we shall now proceed to 
consider them. It is contended that the court erred in 
permitting intervention after a decree for a partition of the 
lands had been entered. This contention is based on sec- 
tion 50a of the code, which provides that “any person who 
has or claims an interest in the matter in litigation, * * * 
may become a party to an action between any other per- 
sons, * * * either before or after issue has been joined in 
the action, and before the trial commences.” But, however 
that section may affect the right of a party to intervene, 
we are Satisfied that it was not intended, and should not 
be permitted, to require a court to pursue an erroneous 
theory to a worthless decree, nor to curtail in any degree 
its power to do complete justice, so long as it retains juris- 
diction of the cause and the parties. See section 46 of the 
code. The present case will illustrate our meaning. It is 
a suit in equity in which the children of the testator claim 
title in fee to the lands to the exclusion of all other per- 
sons. Proceeding on the theory that they were the ex- 
clusive owners in fee, the court entered a deeree and di- 
rected a sale. It was then brought to the attention of the 
court that the interveners claimed an undivided interest 
in the estate. That such claim was brought to the atten- 
tion of the court by their petition of intervention is wholly 
immaterial, so long as the court was satisfied that there 
might be some basis for the claim. Will it be claimed 
that the court was bound to disregard such claim, because 
it was not brought to its attention before decree, and to 
proceed to a sale of a doubtful title? To those who had 
actual knowledge of the interveners’ claims, such claims, 
undetermined, would be more than likely to prevent a 
sale; a sale to one not having such notice would amount 
to a judicial fraud. The court still retained jurisdiction of 
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the cause and the parties, and it seems to us it was not 
only its right, but its dnty, to hear and determine the 
claims of the interveners, although not presented until 
after decree. It is trne the sale was made under the 
decree as it stood when the petition in intervention was 
filed, but that appears to have been with the consent of 
the interveners who joined in the motion to confirm, and 
who asked only a share of the proceeds. Although our 
attention has been called to no case directly in point, we 
are all of the opinion that, under the peculiar facts dis- 
closed by the record, it was not crror to permit the inter- 
veners to come into the case after decree. 

It is argued, at some length, that the court erred in 
overruling the demurrer to the petition of intervention. 
As such petition stood when the demurrer was overruled, 
it was based on the theory that the interveners, who it 
will be remembered are grandchildren of the testator, 
were included within the term “children” in the residuary 
clanse of the will. That theory, to our minds, is unten- 
able. It is a familiar rule of construction that, ordinarily, 
words should be taken in the sense in which they are conm- 
monly used. It is a matter of common knowledge that, 
in ordinary conversation and the affairs of life, the word 
“child” is commonly used to designate .a son or daughter, 
a male or female descendant of the first degree. Such is 
Webster’s definition of the term, and such is its primary 
signification according to all standard lexicons. It is 
safe to say that, standing alone, it is never understood to 
mean grandchildren. Donvier says: “The term children 
does not, ordinarily and properly speaking, include grand- 
childven or issue generally; yet sometimes that meaning is 
aftixed to it in cases of necessity.” Jn re state of Chapo- 
ton, 104 Mich. 11, 61 N. W. 892, the court, referring to the 
language of Bouvier said: 

‘“AVe shall find this statement of Bouvier confirmed in 
many cases involving wills, although cases are not rare 
where the term ‘children’ has been held coextensive with 
‘issue’ or ‘descendants.’ Such holdings are not put upon the 

17 
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ground that the word ‘children’ has a technical or peculiar 
meaning in the law, but because such meaning is necessary 
to give effect to the instrument, or because of an evident 
intent upon the part of a testator. It is in deference to 
the rule that the intent is to be songht after and given 
effect in the construction of wills, which may be done to 
the extent of holding illegitimate children to be included 
in the term, ‘children,’ though the law ordinarily excludes 
them. See Bouvier, Dictionary, title Child, subdivision 3; 
In re Curry's state, 39 Cal. 529; 4 Kent, Commentaries, 
345. In Reeves v. Brymer, 4 Ves. (Eng.) 692, cited by: 
counsel, the court said that ‘children’ may mean ‘grand- 
children,’ where there can be no other construction, but 
not otherwise. Pride v. fvoks, 3 De Gex & J. (Eng.) 
#252.” 

It is obvious, from the portions of the will heretofore 
set out, that no strained or unusual meaning of the word 
“children” is required to give effect to the instrument, or 
to carry out the intention of the testator. It is clear, 
therefore, that the interveners were not included in the 
vesiduary clause of the will, and that their original peti- 
tion of intervention, based on the theory that they were 
thus included, failed to state a cause of action. But as 
the court found against that theory, and it was afterwards 
abandoned by the amendment to the petition of interven- 
tion, the overruling of the demurrer was error without 
prejudice. : 

It is next contended that the court erred in permitting 
the amendment to the petition to the effect that the inter- 
veners had been omitted from the will by accident or mis- 
take. The amendment was made after the case had been 
tried, and after the defendants had interposed proper and 
timely objections to the petition of intervention, and to 
the introduction of evidence which would tend to support 
the issue tendered by the amendinent. It is clear, there- 
fore, that the amendment was not warranted as an amend- 
ment to conform to the proof, because it is a familiar rule 
that an amendment of that character is permissible only 
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where the evidence tending to sustain the amendment has 
been received without objection. But, after the amend- 
ment was made, the case was opened, and the parties werc 
permitted to introduce evidence, and were given a hearing 
on the issue tendered by the amendment. What has been 
heretofore said on the question of the right of the inter- 
_veners to come into the case after decree is applicable 
here. If the evidence taken before the amendment was 
offered was of such a character as to satisfy the court that 
it would be unable to convey a clear title by a sale of the 
lands, without a further investigation of the claims of the 
interveners, it was eminently proper to permit the amend- 
ment, and vive all of the parties an opportunity for fur- 
ther investigation and hearing. Such a course, it seems to 
us, was in the interest of all parties to the suit, and one 
of which none should be heard to complain, especially 
when the interest of minors is involved. 

Another contention of the defendants is that the finding 
of the district court, that the omission of the interveners 
from the will was unintentional, is not sustained by suffi- 
cient evidence. The testator was 76 years old. The evi- 
dence, on the one hand, tends to show that his memory 
was greatly impaired; on the other, that it was unusually 
retentive for a man of his years. There is little evidence 
bearing directly on what his intentions were with respect 
to the interveners at the time the will was made. On the 
part of the interveners, it was shown that, after the will 
was made, the testator repeatedly stated that he had made 
provision therein for all his grandchildren; that he had 
given them $100 each, except one who was an imbccile, to 
whom he stated he gave nothing because of his mental 
condition. That particular grandchild is not a party to 
this suit, and is not of the same parents as the interveners. 
On the part of the defendants, it was shown that, at the 
time the will was made, the attention of the testator was 
specifically called to the omission -of the three grandchil- 
dren from the will, but, notwithstanding that fact, he ex- 
ecuted it without any alteration, and showed by his words 
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and conduct that he was fully aware of the omission, and 
that it was intentional; that, after the will was made, he 
talked over the contents with a witness in the suit, and, 
in such conversation, the omission was pointed out to him, 
and he was asked why he had not provided for the other 
grandchildren, and he gave his reasons for the omission. 
The evidence further shows that there was some trouble 
between the testator and the interveners or some member 
of their family, the exact nature of which is not clearly 
disclosed. There is also evidence tending to show that the 
failure of the testator to recognize acquaintances on the 
street was due, rather to his defective eyesight, than to 
any impairment of memory. 

By the pleadings on file in this suit, both the interveners 
and the defendants are committed to the theory that the 
will was duly admitted to probate. The decree of the 
county court admitting the will to probate is conclusive 
on all parties as to its due execution, and all questions 
affecting the competency of the testator to make a will. 
2 Black, Judgments (2d ed.), sec. 635. Hence, it stands 
as one of the established facts in this case that the testa- 
tor, at the time the will was made, was not lacking in tes- 
tamentary capacity. In other words, it is conclusively 
established by the probate of the will that, at the time it 
was made, the testator possessed sufficient mind to under- 
stand, without prompting, the business about which he 
was engaged, the kind and extent of the property to be 
willed, the persons who were the natural objects of his 
bounty, and the manner in which he desired the disposi- 
tion to take effect, because that is all included in the find- 
ings on which the decree admitting the will to probate is 
based. Schouler, Wills (8d ed.), sec. 68. In view of the 
fact that the will had been admitted to probate, and the 
testamentary capacity of the testator thereby set at rest, 
we think the evidence is insufficient to sustain a finding 
that the omission of the interveners was unintentional. As 
stated in a former part of this opinion, the burden of proof 
was on the interveners. The testimony adduced by them 
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is not wholly inconsistent with the theory that the omis- 
sion was intentional. On the other hand, the testimony 
adduced by the defendants, at least a portion of it, is of 
such a character that it must either be rejected, or the 
omission held to have been intentional. None of the wit- 
nesses are discredited; on the contrary, it would secm that 
each gave the facts as he understood them. ITence, there 
is no ground for rejecting the testimony showing affirma- 
tively that the testator knew of the omission, and that it 
was intentional. An examination of the entire evidence 
satisfies us that the finding of the district conrt is er- 
roneous. 

It is recommended that the decree of the district court 
be reversed and the cause remanded for further proceed- 
ings according to law. 


GLANVILLE, C., concurs. FAwcerrt, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


JOHN P. SaTTLER, ADMINISTRATOR OF THE [ESTATE OF 
EMANUEL LEVERONI, DECEASED, V. CHICAGO, Rock 
ISLAND & PACIFIC RAILWAY COMPANY. 


Firep Fesruary 17, 1904. No. 13,223. 


1. Common Carrier: AcTION: ContTrisurory NeEeLiceNcE. A, fast 
through train on defendant’s road was sidetracked at a small 
way station to allow another through train to pass. Some fifteen 
minutes later, plaintiffs intestate left a car of the standing train, 
in which he was a passenger, and crossed diagonally the main 
track upon which the other train was approaching, at a time and 
in such direction that he could see the incoming train. He 
hurriedly went to a pump some 10 steps from where he crossed 
the main track, hurriedly procured a drink, and ran back toward 
his car, attempting to pass in front of the rapidly moving train 
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on the main track, and was struck by the engine and killed. 
Held, That deceased was guilty of such negligence as to preclude 
recovery. 


2. Directing Verdict. When the evidence is not sufficient to warrant 
a verdict for plaintiff, the court should not submit the case to 
the jury upon the theory that it is so sufficient. A peremptory 
instruction for defendant in this case held warranted. 


3. Case Approved. Chicago, R. I. & P. R. Co. v. Sattler, 64 Neb. 636, 
approved and followed. 


Error to the district court for Cass county: Pau 
JESSEN, JUDGE. Affirmed. 


Matthew Gering, for plaintiff in error. 
Woolworth & McHugh, contra. 


GLANVILLE, C. 


This case was before this court under the title Chicago, 
R. J. & P. R. Co. v. Sattler, 64 Neb. 636, where a verdict 
for the plaintiff herein was set aside. Upon a second trial 
in the lower court, a verdict was instructed for the defend- 
ant company. To reverse the judgment entered thereon, the 
case is brought here, and, while there are many paragraphs 
in the petition in error, they are assignments of the same 
error in varied forms, and the only one that requires con- 
sideration is that assigned because of certain peremptory 
instructions. There is no contention on the part of the 
plaintiff that the evidence makes a better case this time 
than before, except as it is claimed that now the evidence 
establishes the fact that, on other days than the one when 
the accident occurred, the train on defendant’s road, 
known as number 6, upon which the plaintitf’s intestate 
was a passenger, occasionally took on and discharged pas- 
sengers at this station. We fail to see any reason in the 
contention that this fact would change the status of the 
deceased on the day in question. He was a stranger in the 
locality, a through passenger from San Francisco to New 
York on a fast through train, and what may have been 
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done in regard to receiving passengers on this train, at any 
other time, has no bearing upon the question of any invi- 
tation on the part of the company for him to leave his car 
on this particular occasion. As we read the evidence, 
there is no indication of such invitation at this time. This 
change in the evidence is urged by plaintiff as a reason for 
holding that the deceased was, at the time of his death, a 
passenger upon the train within the meaning of section 3, 
article 1, chapter 72, Compiled Statutes (Annotated Stat- 
utes, 10039). We are satisfied with the reasoning and 
holding of the court upon the former hearing, and do 
not think there is any change in the evidence which re- 
quires any different holding on this question. But, even 
if we should hold differently, we think the negligence of 
the deceased was so gross as to be criminal within the 
meaning of the statute, and that the plaintiff is not en- 
titled to recover under the clearly established facts of the 
case. The following statement is copied from the previous 
decision : 

“There is little or no dispute over the facts in the case. 
Leveroni, the deceased, was a through passenger over the 
railway of the plaintiff in error from the city of Denver to 
Chicago. The train upon which he was traveling arrived 
at the station of Alva from the west on schedule time at 
2:52 in the afternoon. On its arrival at the station the 
train went upon a side track to await the arrival and pas- 
sage of a west-bound train which was then due at that 
point; its schedule time being the same at that station as 
the train upon which the decedent was traveling. The 
train from the east was behind time, and, while the train 
upon which Leveroni was a passenger was waiting on the 
side track, Leveroni left his train, crossed over the main 
track to the depot platform and to a pump a few feet west 
of the depot, to get a drink of water. About the time that 
he reached the pump the west-bound train was heard to 
whistle, when Leveroni left the pump and started on a run 
for his car, and in crossing the track upon which the west- 
bound train was approaching the station, was struck by 
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the approaching train and instantly killed. The east- 
bound train upon which he was a traveler did not move 
from the side track until after the deceased was killed, nor 
had any signal or order been given that said train would 
move or start. It might be further stated that the evi- 
dence is undisputed that there was plenty of good drink- 
ing water in the car upon which the deceased was a pas- 
senger, and in all the cars of that train.” 

The holding of the court which was decisive of the case 
is as follows: 

“A through train between Denver and Chicago ran onto 
a side track at an intermediate station to allow the 
passage of another through train from the east. A 
through passenger left his car, crossed the main track of 
the road to the depot, and went to a pump for a drink of 
water. He filled his cup from the pump, but, before 
drinking, heard the whistle of the incoming train, and 
started on a rapid run to regain his car. From the pump 
the track over which the incoming train was approaching 
could be seen for about 100 feet, and three steps from the 
pump toward the track over which the train was approach- 
ing the track was visible for a mile or more. When the 
passenger reached the track the approaching train was 
about 50 feet distant from him, and running at a high rate 
of speed. The passenger attempted to pass in front of the 
train, and was struck by the engine and killed. Held, 
That, under the circumstances, he was not ‘a passenger be- 
ing transported over the road, within the meaning of sec- 
tion 3, article 1, chapter 72, of the Compiled Statutes, and 
the railroad was not liable for damages on account of his 
death because of his own negligence.” 

The above statements of fact are substantially borne out 
by the evidence in the bill of exceptions now before us, and 
- -we note the following in addition. The deceased was a 
man who had gone from place to place, and from state to 
state, sufficiently to be familiar with railroad travel. He 
was a man, as alleged and testified, capable of earning 
$1,500 per year, and must, therefore, have been of good 


Vou. 71] JANUARY TERM, 1904. 217 


Sattler v. Chicago, R. 1. & P.R. Co. 


intelligence. He was on a through fast train, not stopping 
at stations generally. His train pulled in on a side track 
at a very small village, and remained standing there some 
15 or 20 minutes before he left the car, and it seems impos- 
sible that he did not know the reason for the stop. He then 
started quite diagonally across the main track and, in do- 
ing so, could easily see the incoming train from the east. He 
hurried to the pump, hurriedly drank, and started back 
to his car, attempting to cross the main track on a run, 
so closely in front of the incoming train that he was struck 
und killed. The distances and his hurried movements 
show that the train was in plain view when he first crossed 
the track. Common experience teaches us that the few 
passcneers from his train, and the bystanders that were on 
the platform at such a time, would be so watching the 
coming train as to attract attention thereto. The weight 
of testimony introduced by plaintiff is that the train was 
coming at the rate of some 45 miles an hour, but some put 
it at 60. The weight of such testimony shows that the 
whistle was sounded something like a quarter of a mile 
wway, but one witness says from 40 to 60 rods away. 
Plaintiff’s diagram shows that it was not more than 10 or 
12 steps from the pump to where deceased was struck. 
Iiis deduction from the evidence as stated in his brief is: 

“After the train had been on the side track nearly 15 
minutes, the deceased crossed the track to a pump upon 
the company’s ground to get a drink of water; he walked 
in a northeasterly direction from his car, where he could 
see for more than & miles east along the track. No train 
was in sight. While drinking, he heard a whistle, and, 
thinking it was his own train, instantly dropped the cup 
and ran in a southwesterly direction diagonally across 
the track, without turning his head. When on the south 
rail, he was struck and killed. The distance from the 
pump to the place where he was struck was about 32 feet.” 

Considerable attempt was made to have witnesses give 
their estimate of time in seconds as to the sequence of 
events when the accident occurred, but movements furnish 
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a much nore reliable criterion than such estimates. As- 
suming that the train was running 60 miles an hour, and 
that the whistle was sounded but 60 rods away, which is 
all the testimony will warrant, more than 11 seconds 
would then be required for the train to reach the station. 
‘This would be time enough for one to run three times the 
distance from the pump to where deceased was struck. 
Again, if the deceased went, as testified, from the track to 
the pump, and had not time to drink before he ran back, 
and was struck, it is impossible that the train was not in 
sight when he first crossed the track. His movements 
clearly show, we think, that he must have known, and did 
know of the coming train, and that he miscalculated his 
ability to cross before it. 

The language of the Pennsylvania court in the case of 
Hess v. Williamsport & N. B. R. Co., 181 Pa. St. 492, 37 
Atl. 568, may be quoted as apt and appropriate: 

“The fires under the boilers were doing their work; the 
stroke of the lever was kept up; the exhaust of the engine 
did not cease; the rumbling of the wheels on the rails was 
not muffled; the undeniable fact is that there were sight 
and sound of this engine for half a mile before it reached 
the crossing. We say undeniable, because to deny it is out 
of accord with the proof and our observation and expe- 
rience. We must, in the administration of justice, adopt 
that as truth which our ordinary senses demonstrate to be 
true. If this unfortunate man could see and hear, which 
is not questioned, then, before he drove on the track he 
saw and heard this coming engine and, miscalculating the 
speed of his own team as compared with that of the loco- 
motive, met his death; the law calls this contributory 
negligence, and prohibits a recovery. ‘One who is struck 
by a moving train which was plainly visible from the point 
he occupied when it became his duty to stop must be 
conclusively presumed to have disregarded that rule of 
law and of common prudence, and to have gone negligently 
into an obvious danger.’ Myers v. B. € O. R. Co., 150 Pa. 
St. 386.” 
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Complaint is made because courts sometimes take such 
cases from juries, urging that if juries could find one way, 
it can not be said that reasonable minds might not differ 
from the necessity of finding the other. It must be re- 
membered that when a court submits a case to the jury 
upon such evidence as this, it, in effect, instructs the jury, 
as a matter of law, that the evidence is sufficient to sup- 
port a verdict for plaintiff. If it is not, the court should 
refuse to submit the case to the jury upon the theory that 
it is so sufficient. To instruct a verdict either way in a 
proper case is not the invasion of the province of a jury, 
but to refuse to do so is the denial of a right inherent in 
the right of trial by jury, and unfair to the jury itself. 

We are clearly of the opinion that the trial court did 
right in taking this case from the jury. This disposes of 
the only error complained of, and we recommend that the 
judgment be affirmed. 


a 


ALBERT, C., concurs. Fawcett, C., not sitting. 


By the Court: The conclusions announced in the fore- 
going opinion are approved and the judgment of the trial 


court is 
AFFIRMED. 


THE VILLAGE OF GRANT v. ISAAC W. SHERRILL. 
Frep Fenrvary 17, 1904. No. 138,399. 


Municipal Corporations: Powers. Section 69, chapter 12 of the laws 
of 1887, does not authorize or contemplate the issue of negoti- 
able bonds by cities and villages to aid private parties in the con- 
struction of a system of waterworks for such city or village. 


Error to the district court for Perkins county: CHARLES 
L. Gurrerson, JuDGE. Reversed and dismissed. 


B. F. Hastings, for plaintiff in error. 


Hall & Marlay and W. P. Hall, contra. 
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March 6, 1889, an ordinance was adopted by the village 
authorities of the village of Grant calling a special elec- 
tion to be held on the 30th of March, 1889, for the purpose 
of voting on a proposition to issue bonds to the amount 
of $4,000, with interest coupons attached, for the purpose 
of aiding in the construction of a system of waterworks in 
said village. The election was called, and the proposition 
received a majority vote of the electors. May 18, 1889, 
the bonds were duly executed, and were registered in the 
office of the auditor of state on the 22d day of May, and 
were duly certified by G. L. Laws, secretary of state, and 
T. H. Benton, auditor of public accounts. This suit was 
brought by the defendant in error to recover upon 16 
interest coupons, of $30 each, attached to said bonds. 

It is conceded that defendant in error purchased the 
bonds before maturity, payimg value therefor, without 
knowledge or notice of any defense thereto, except such 
as the law itself may impose. The district court gave 
judgment for the defendant in error, and the village has 
brought the record to this court for review. We do not 
deem it necessary to discuss any question raised as to the 
regularity of the proceedings surrounding the issue of the 
bonds. The rule has become of almost universal applica- 
tion that a bona fide purchaser may rely upon recitals, 
such as the bonds in this instance contain, against any 
defense of irregularity in their issue. But the question 
of power to issue a bond is one always open as a defense 
to its collection and, as we think the question of power 
in the village to issue the bonds in question will dispose 
of this case, we will confine ourselves to that particular 
question. The power claimed on the part of the village 
is found in subdivision 15, section 69, chapter 12 of the 
laws of 1887, and is as follows: 

“To establish, alter and change the channels of water 
courses, and to wall them and cover them over, to estab- 
lish, make and regulate wells, cisterns, windmills, aque- 
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ducts, and reservoirs of water and to provide for filling the 
same. Second: To make contracts with and authorize any 
person, company, or corporation to erect and maintain a 
system of waterworks and water supply, and to give such 
contractors the exclusive privilege for a term not exceed- 
ing 25 years to lay down in the streets and alleys of said 
city water mains and supply pipes, and to furnish water 
to such city or village and the residents thereof, and 
under such regulations as to price, supply and rent of 
water ineters, as the council or board of trustees may from 
time to time prescribe by ordinance for the protection of 
the city, village, or people. The right to supervise and 
control such corporation, as above provided, shall not be 
waived or set aside. Third: To provide for the purchase 
of steam engines, and for a supply of water for the pur- 
pose of fire protection and public use, and for the use of 
the inhabitants of such cities and villages, by the purchase, 
erection, or construction of a system of waterworks, and 
by maintaining the same; Provided, That all contracts for 
the erection or construction of any such work, or any part 
thereof, shall be let to the lowest responsible bidder there- 
for, upon not less than 20 days’ public notice of the terms 
and conditions upon which the contract is to be let having 
been given by publication in a newspaper published in 
said city or village, and if no newspaper is published 
therein, then in some newspaper published in the county; 
Provided, further, That no member of the city council or 
board of trustees, nor the mayor, shall be directly or in- 
directly interested in such contract, and in all cases the 
council or board of trustees, as the case may be, shall have 
the right to reject any and all bids that may not be satis- 
factory to them. Such cities or villages may borrow money 
or issue bonds for the purpose, and levy and collect 2 
general tax in the same manner as other municipal taxes 
may be levied and collected, for the purchase of steam 
engines and for the purchase, erection or construction, 
and maintenance of such waterworks, or to pay for water 
furnished such city or village under contract, to an amount 
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not exceeding 7 mills on the dollar in any one year on 
all the property within such city or village as shown and 
valued upon the assessment rolls of the assessor of the 
proper precinct or township, in addition to the sum au- 
thorized to be levied under subdivision one of this section, 
and all taxes raised under this clause shall be retained in 
a fund known as ‘water fund, ” . 

The authorities all agree that legislative authority is 
necessary to authorize counties, townships and school dis- 
tricts to borrow money and issue negotiable bonds, or to 
issue negotiable bonds in aid of any public enterprise. 
Such bodies exist for purposes of local and police regula- 
tion and, having the power to levy taxes to defray all 
public charges created, they have no implied power to 
make commercial paper of any kind, unless it is clearly 
implied from some express power which can not be fairly 
exercised without it. Jury v. Britton, 15 Wall. (U. 8.) 
566. It has been said that it is one thing to have the power 
to incur a debt and to give proper vouchers therefor, and 
a totally different thing to have the power of issuing ob- 
ligations unimpeachable in the hands of third persons. 
Claiborne County v. Brooks, 111 U. S. 400. Thus the 
power to build a courthouse does not include the power to 
issue municipal bonds in payment therefor. Hill v. 
Memphis, 184 U.S. 198. In Brinkworth v. Gruble, 45 Neb. 
647, it was said: 

“It is settled law that a municipal corporation has no 
power to issue its bonds in aid of a work of internal im- 
provement unless expressly authorized by statute to do 
so.” 

The question then is, does the statute above quoted au- 
thorize cities and villages to issue negotiable bounds to aid 
private parties in the construction of a system of water- 
works for the municipality making the donation? The 
law, while clumsily drawn, is clear, we think, in providing 
two methods by which the municipality may secure the 
benefit of a water supply. First: “To make contracts 
with and authorize any person, company or corporation to 
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erect and maintain a system of waterworks and water 
supply, and to give such contractors the exclusive priv- 
ilege for a term not exceeding 25 years to lay down in the 
streets and alleys of said city water mains and supply 
pipes, and to furnish water to such city or village and 
the residents thereof, and under such regulations as to 
price, supply and rent of water meters, as the council 
or board of trustees may from time to time prescribe by 
ordinance for the protection of the city, village or people.” 
Second: “By providing for the purchase of steam engines, 
and for a supply of water for the purpose of fire protec- 
tion and public use, and for the use of the inhabitants of 
such cities and villages, by the purchase, erection or con- 
struction of a system of waterworks, and by maintaining 
the same.” We have quoted the language of the statute 
relating to the two methods which the municipality may 
adopt. If the second method is adopted, the contract must 
be let to the lowest responsible bidder. Public notice must 
be given, and no member of the city.council or beard of 
trustees, nor the mayor, shall be directly or indirectly 
interested in the contract, and the municipality may bor- 
row money or issue bonds for the purpose. If the first 
plan is pursued, then the municipality is authorized to 
levy and collect a gencral tax for the purchase of steam 
engines, or to pay for water furnished to an amount not 
excecding 7 mills on the dollar in addition to the sum au- 
thorized to be levied for other purposes. Or, if a system 
of waterworks already constructed is purchased by the 
municipality, then bonds may be issued in payment there- 
for. Nowhere in the law do we find express or implied 
authority, authorizing a donation to be made to private 
parties, who may seek a franchise from the city for the 
use of the streets and alleys in which to lay mains, and 
to furnish water to the municipality and its citizens; and, 
even if such authority were found in the statute, we doubt 
very much the power of the legislature to authorize a do- 
nation for such a purpose. Under our constitution, dona- 
tions can be made by municipal authorities only to aid in 
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works of internal improvement, and a system of water- 
works designed to supply municipalities and their citizens 
with water facilities is not, we think, an internal improve- 
ment within the meaning of that instrument. The bonds 
in question contain the following recital: “This bond is 
one of a series of eight bonds of $500 each issued for the 
purpose of aiding in the construction of a system of water- 
works for the use of said village under and by authority 
of chapter 14, Compiled Statutes of Nebraska, 1887, en- 
titled ‘Cities of the Second Class and Villages,’ section 69.” 
The bonds therefore bear upon their face ample evidence of 
their own invaldity, and no one can claim to be a bona fide 
purchaser of a bond which carries on its face indubitable 
evidence of its unlawful character. 

We recommend a reversal of the judgment of the district 
court and a dismissal of the actioa. 


Fawcett, ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the Judgment of, the district court is reversed and 
the cause dismissed.’ 

REVERSED. 


GEORGE W. MAnrsH, SECRETARY OF STATE, ET AL. V. ORVILLE 
M. STONEBRAKER. 


Friep Feeruary 17, 1904. No. 13,498. 


1. Statutes: TiTie To. Chapter 124 of the laws of 1903 does not, in 
terms, vest title and ownership of the statutes therein mentioned 
in the officers to whom said statutes are to be delivered by the 
secretary of state. 


2. Act of Legislature: ConstiruTionaLity. An act of the legislature 
will not be declared unconstitutional and void, on the presump- 
tion that it will be used as a basis to assert an unjust or illegal 
claim to the property of the state. 


et : 
PUBLICATION or StTarures. The legislature is not 


3: : 
prohibited by any provision of the constitulion from granting to 
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a person the right to publish the statutes of this state, and 
making such statutes prima facie evidence of the law, nor from 
purchasing such number of copies thereof as the legislature may 
deem necessary for the use of its officers. 


Error to the district court for Lancaster county: Ep- 
warp P. HouMEs, Jupen. Reversed and dismissed. 


F. N. Prout, Attorney General, and Norris Brown, for 
plaintiffs in error. 


Frank M. Hall and C. @. AMlarlay, contra. 


DUFTIE, C. 


At its last session the legislature passed an act (Laws, 
1908, ch. 124) in the following words: 

“Be it Enacted by the Legislature of the State of Ne- 
braska: 

“Sec. 1. That J. E. Cobbey is authorized to prepare a 
statute of the state of Nebraska to be prepared and pub- 
lished without cost to the state. 

“Sec. 2. Said statute shall contain the constitutions of 
the state and such other preliminary matter as has hitherto 
been published in the statutes and such matter as is usu- 
ally published in first class statutes. All the public laws 
now in force or that shall be passed by this legislature 
arranged in chapters with proper headings and titles, the 
whole thoroughly indexed shall be annotated on the sanic 
plan as the ‘Annotated Code’ of 1901 published by him and 
published in two volumes. 

“Sec. .3. The said statute shall be published as soou 
after the adjournment of this legislature as is practicable 
with first class work; and five hundred (500) sets of two 
volumes each shall be immediately delivered to the secre- 
tary of state to be distributed by him to members of this 
legislature and state officers as provided by law. The state 
shall pay therefor the sum of nine dollars ($9) per set 
of two volumes each. 

“soc. 4. The said statute shall be received in all the 
courts of the state as prima facie evidence of the law.” 

18 
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September 28, 1908, the defendant in error commenced 
this action in the district court for Lancaster county al- 
leging, among other things, “that under and in pursuance 
of said act the said J. E. Cobbey had in preparation said 
statute; that the same will be completed, printed and pub- 
lished and ready for delivery in a short time and that it 
is the intention of the said J. E. Cobbey to deliver 500 
sets of two volumes cach to the secretary of state, and it is 
the intention of said seerctary of state to receive and dis- 
tribute the same for the state of Nebraska to the members 
of the legislature of said state and the said officers thercof, 
in compliance with section 3 of said act, unless restrained 
by an order of this court from so doing, and that, 
when said statutes are so by the said J. I. Cobbey de- 
livered to the secretary of state, it is the intention of said 
auditor to draw his warrant upon the treasurer of the 
state of Nebraska for the payment of the same for the smn 
of $4,500, unless restrained by an order of this court from 
so doing.” It is further alleged that “the act is unconsti- 
tutional in that section 4, article III of the constitution, 
fixes the compensation of members of the legislature at the 
rate of $5 a day during their sitting, and 10 cents for 
every mile they shall travel in, coming to and returning 
from the place of meeting of the legislature; provided. 
however, that they shall not receive pay for more than 60 
days at any one-sitting, nor more than 100 days during 
the term, and that neither members of the legislature nor 
cniployees shall receive any pay or perquisites other than 
their salary and mileage: That it further infringes section 
15, article IIT of the constitution, which provides that the 
legislature shall not pass local or special laws granting to 
any corporation, association or individual any special or 
exclusive privilege, immunities or franchise whatever, and 
that the act grants to J. E. Cobbey a special privilege in 
the matter of publishing the Nebraska statutes.” For 
these reasons an injunction was asked against the plain- 
titls in error, enjoining them from receiving and distribu- 
ting or paying for said statutes. A demurrer to this peti- 
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tion was overruled by the district court, and, plaintiffs in 
error having elected to stand upon their demurrer, a per- 
petual injunction was granted as prayed in the petition; 
and the case has been brought here on error. 

The theory upon which the defendant in error seeks to 
sustain this action is, that the legislature, in the enact- 
ment of this statute and in the appropriation which was 
made to pay for the books, contemplated and intended that 
absolute title to them should pass to the members of the 
general assembly. The appropriation bill contains the 
following: “To pay for five hundred copies of the stat- 
utes for state officers and the present members of the 
legislature, the members of the next legislature and the 
counties of the state, $4,500.” It is urged in argument 
that, unless it was intended to give the members of the 
legislature which passed the act absolute title to the books 
received by them, it would be unnecessary to provide for 
the delivery of another copy of the books to the members 
of the next legislature, and it is insisted that, if title to 
the books is vested in the members of the legislature by 
the terms of the act and of the appropriation, it is a per- 
quisite within the meaning of the constitutional provision 
above referred to. On the other hand, the attorney general 
insists that title to these statutes does not pass under the 
act, that it was the purpose and intent of the legislature 
to provide each of the members with a copy of the statute 
to be used during their term of office, the better to qualify 
themselves for the performance of the duties imposed upon 
them as members of the legislature. 

We apprehend that no objection can be taken to furnish- 
ing the members of the legislature and other state officers 
with copies of the general statutes of this state to be used 
during their terms of office. The executive, judicial and 
legislative officers must each alike have access to the gen- 
eral laws of the state, to enable them to perform their offi- 
cial duties in an intelligent manner, and it is as necessary 
that their offices be supplied with these statutes as with 
office furniture and other supplies. As we understand 
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from counsel for defendant in error, it is not contended 
that there is any constitutional objection against the 
state furnishing the use of these statutes to the members 
of the general assembly and other state officers, but it is 
insisted that the members of the legislature have no right 
to take these statutes from the capitol to their homes, or 
to have the use of them at any time except when the legis- 
lature is in session. With this contention we can not 
agree. No one but the chief executive can know when a 
special session of the legislature may be called, and, until 
the time when a member’s successor is elected and quali- 
fied, he may be required on any day to resort to the capitol 
to consider some important interest of the state. During 
all of his term, he is entitled to the use of the statutes of 
the state as one of the incidents of the office which he holds, 
and as a means of informing himself in relation to his 
duty, when called upon to act officially as a lawmaker for 
the state. There is nothing in the terms of the act, as we 
read it, which pretends to vest in the officers furnished 
with these books an absolute title thereto, or anything 
more than the use thereof during their term. No party 
connected with this case is asserting title to these statutes 
under this act and, until some officer who is to be sup- 
plied claims title to the books delivered to him, and neg- 
lects and refuses to deliver them to his successor in office, 
we do not know how the question of title can be tried and 
determined. We can not in this case more than in any 
other determine a question in adyance of a controversy. 
That the state has a right to purchase these statutes is not 
a question open to discussion. That question was before 
the court in State v. Wallichs, 12 Neb. 234, and it was 
there said: 

“Whether this number were reasonable, or prodigal, 
under all the circumstances that should affect it, is not to 
be here considered. The legislature saw fit to designate 
the number ‘required by the state,’ and that designation is 
not subject to review. That is a matter with which neither 
the respondent nor this court has anything whatever to 
C0,” 
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Until the question of title to these books avises in a 
proper action, and between proper parties, we are not 
called upon to decide the question, or to give our views in 
advance of an actual case properly instituted. We can 
not declare a statute void upon the assumption that some 
one, at some future time, may use it as a basis for assert- 
ing an unjust claim to property delivered to him as a state 
official, and upon the presumption that the officers of this 
state will not surrender to the state, or to their successors 
in office, the property received from the state to enable 
them to intelligently perform their official duties if the 
property should, under the faw, be surrendered cither to 
the state or to their successors. The objection that this 
statute is obnoxious to the provision of our constitution 
against the granting of any special or exclusive privilege 
is not, in our judgment, well taken. Myr. Cobbev is the 
only party having these books. If the state wishes to pur- 
chase, it must purchase from him. It is true that there is 
another statute published, and which the state could pur- 
chase from another party, but we know of no prohibition 
resting upon the legislature to determine, for itself, which 
of these statutes it will buy for the use-of the state officers. 
If this purchase from Mr. Cobbey is granting to him a 
special or exclusive privilege because he is the only person 
owning this particular kind of a statute, and the legisla- 
ture is prohibited from dealing with him on that account, 
then it must refuse to deal with anyone who is the ex- 
elusive possessor of a certain kind of property, however 
great the need of the state may be for the use of such prop- 
erty. The state having, as we think, an undoubted right 
to make this purchase, it is not for the courts to interfere 
or to take any action in the matter. If at some futnre 
time, because of a claim of ownership made to these stat- 
utes by any officer to whom they may be delivered, the 
question of title shall arise, that question will be deter- 
mined; together with the other question argued as to 
whether, if title does pass to the recipient, it constitutes 
a perquisite. 
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Because the decree of the district court prohibits the 
secretary and auditor of state from carrying into effect a 
law which, upon its face, is valid, we recommend that its 
judgment be reversed and the cause dismissed. 


LETTON and KiRKPatTRICcK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause dismissed. 

REVERSED. 


City or SouTtH OMawHA V. MARY MEEHAN. 
Fitep Frebpruagy 17, 1904. No. 13,217. 


1. Action to Quiet Title: ApveRrsEe Possession. In an equitable suit 
to quiet title, a municipal corporation being defendant claimed 
title to the land in controversy by dedication as a public street, 
but offered no proof of this allegation. The plaintiff showed ad- 
verse possession in himself and grantor for more than 10 years 
prior to the commencement of the action. Held, That plaintift 
was entitled to a decree. 


Where one goes upon land under no color of 
title, but as a mere intruder, he can acquire title by adverse 
possession only to so much of the land as he actually occupies 
and uses for the period prescribed by statute. 


8. Evidence. Evidence examined, and held sufficient to sustain a 
decree for plaintiff to so much of the land as she is shown to 
have used and occupied. 


Error to the district court for Douglas county: CHARLES 
- 'T’, DICKINSON, JUDGE. Reversed with directions. 


A. H. Murdock, for plaintiff in error. 
C. R. Scott and FE. H. Scott, contra. 


KIRKPATRIOK, C. 


This was an action to quiet title brought by Mary Mee- 
han, defendant in error, against the city of South Omaha, 
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plaintiff in error. There was judgment for plaintiff in 
the lower court; this proceeding in error being prosecuted 
by the city. Plaintiff, in her petition in the lower court, 
alleged that the property involved in this suit, and which 
was described fully in the petition, was her absolute prop- 
erty because of adverse possession in herself and her grant- 
ors. For answer, the city pleaded its corporate existence 
as a municipality under the laws of this state; that the 
property described in plaintiff’s petition was the property 
of the city by dedication as a public highway; that the 
possession of plaintiff and her grantors was permissive and 
temporary, and so continued until the passage of an or- 
dinance by the city making the erection of any structure 
on the public highway a misdemeanor, and the presence of 
any house or building on the streets and alleys a nuisance; 
that, since the passage of the ordinance referred to, the 
plaintiff and her grantors have been guilty of muintaining 
a nuisance, and could not acquire title under possession. 
For affirmative relief, the city asked that the premises be 
awarded to it, and that its absolute title in fee be decreed. 
The reply filed by plaintiff was, in effect, a general denial. 

The facts shown by the evidence may conveniently be 
stated, so far as necessary, in the consideration of the 
errors assigned and argued by the city upon which it relies 
for reversal. The first contention relates to the sufficiency 
of the evidence to prove all the elements essential, under 
the decisions of this court, to title by adverse possession, 
particularly, that plaintiff failed to show that she had held 
adversely, with the intention of holding it as uvwner, for 10 
years or more. 

This action was commenced in May, 1900. Plaintiff 
went into possession of the premises under an instrument 
dated in September, 1897. This instrument is, in form, a 
bill of sale, by which Melissa Buckner, a widow, in con- 
sideration of the sum of $85 grants, sells, transfers and 
delivers to plaintiff “the following described goods, chat- 
tels and personal property, to wit: That one and one-half 
story frame cottage on the west line of 26th street on P 
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street, and known as the Buckner property, in South 
Omaha. To have and to hold, all and singular, the said 
goods, chattels and personal property,” ete. 

There is sufficient evidence to establish that Mrs. Buck- 
ner, named as grantor in the instrument just referred to, 
built the house in 1886, and from and after that time, and 
up to the time of the transfer to plaintiff, had lived in the 
house and on the premises, during which period she main- 
tained an open, continuous, exclusive and adverse posscs- 
sion thereof, claiming the property as her own. There is 
no conflict in the record as to the claim by plaintiff to the 
land on which the house stood, during the period of her 
occupancy after the purchase from Mrs. Buckner. 

The contention based on this state of facts seems to be 
that, as the instrument from Mrs. Buckner to plaintiff 
only purports to transfer the title to personal property, 
goods and chattels, plaintiff succeeded only te Mrs. Buck- 
ner’s rights to the property mentioned in the instrument, 
and therefore can not tack her own adverse possession to 
that of Mrs. Buckner. Our examination of the record 
leads us to the conclusion that there can be no question as 
to the intent of both parties, plaintiff and Mrs. Buckner, 
that the former should succeed to all the interest of the 
latter in the property in controversy. Nor do we see any 
serious difficulty in suggestion of counsel, that evidence 
as to the transfer to plaintiff by Mrs. Buckner of her rights 
to the land in dispute, tends to vary the terins of the bill 
of sale heretofore referred to. It is to be kept in mind 
that the claim of plaintiff is not based upon this bill of 
sale, which was introduced in evidence by defendant city, 
but rather upon an oral contemporaneous agreement, at 
the time of the making of the bill of sale, by which plain- 
tiff succeeded to the rights of Mrs. Buckner in the land. 
We think it is well settled that the right of one person 
holding land adversely may be transferred to another 
verbally. d/urray v. Romine, 60 Neb. 94. And if the testi- 
mony in this case is sufficient, and we think it is, to show 
that such transfer was made, then the possession of plain- 
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tiff may be tacked to that of Mrs. Buckner to inake out 
her title by prescription. Lantry v. Wolff, 49 Neb. 374. 

Plaintiff asked to have her title quieted in a strip of 
land bounded on the west by Railroad Avenne, sometimes 
called 27th street, on the east by 26th street, on the north 
by a line which would be made by extending the north line 
of P street from 26th street to Railroad Avenne, and on 
the south by a similar line made by extending the center 
line of P strect from 26th street to Railroad Avenue. 
Counsel for the city contend that there is nothing in the 
proof to snpport a decree awarding this definite strip to 
plaintiff, the argument being that she was not shown to 
liave ever been in the actual posession and use of all of 
this strip, so bounded. The evidence shows that the 
portion of the land which was not in actual use was so 
precipitous and bluffy as to make it unavailable for any 
purpose whatever, and some cases are cited by counsel for 
plaintiff to the effect that, where the land is cut np by 
streais, sloughs or bluffs, it is not practicable or possible 
for the claimant to be in the actual possession of every 
part of it, aud that such actual possession is not required. 
Tremaine v. Weatherby, 58 Ia. 615. 

In the case at bar, however, Mrs. Buckner was a mere 
intruder, entering upon the land without color of title. 
The rights of her grantee must, therefore, be tested by the 
sane principles which would be applied to Mrs. Buckner. 
It is undisputed that all of the land described in the decree 
was not being actually used or occupied. Under the facts 
in this record, we can find no principle of law upon which 
the decree can be sustained as to the portion of the strip 
which plaintiff did not actually occupy. 

“There is a marked distinction,” says Norva, ©. J., in 
Omaha & R. V. BR. Co. v. Rickards, 88 Neb. 847, “between 
a possession acquired under a claim of right or cvlor of 
title, and where possession of land is taken and held by a 
Inere usurper or intruder. Where a party’s occupancy is 
under a color of title, his possession is regarded as being 
coextensive with the entire tract described in the instru- 


no 
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ment under which possession is claimed. On the other 
hand, where one enters without color of title, his possession 
is confined to the land actually occupied. It is firmly 
settled in this state that while color of title is not indis- 
pensable to adverse possession, yet, when the occupancy ix 
without color of title, possession is limited to the land 
actually occupied,” citing Gathng v. Lane, 17 Neb. 80; 
Haywood v. Thomas, 17 Neb. 237. 

The rule announced in the cases cited by counsel for 
plaintitf, to the effect that actual possession and nse of 
every portion of land claimed adversely is unnecessary to 
sustain the claim, where the character, situation and topog- 
raphy of the land makes this universal use impossible, 
applies, we think, only to adverse claimants holding land 
under some color of title,-or under an instrument which 
defines with sufficient precision the exact boundaries of the 
land claimed to be occupied adversely. Under the facts in 
this case, we can see no escape from the application of 
the principle announced in the Rickards case, supra, that 
where the occupancy is without color of title, possession 
must be limited to the land actually occupied. We are, 
therefore, of the opinion that the learned trial court erred, 
in so far as he quieted title in plaintiff to any portion of 
the land in dispute, which the proof showed she did not 
actually occupy. ; 

A further contention of the city is that the trial court 
erred in quieting title in plaintiff as against the city of 
South Omaha, because of the provisions of section 6 of the 
code, as amended by act of the legislature approved April 1, 
1899, providing that the limitations upon an action for 
the recovery of real estate therein provided shall not be 
held to apply to a municipal corporation seeking to re- 
cover title or possession of a public street. The record 
shows that title by adverse possession had ripened in Mrs: 
Buckner, plaintiff’s grantor, before the transfer of her 
interest to plaintiff, which occurred prior to the enact- 
ment of the ainendment in 1899. We do not think it can 
be successfully contended, that the amendment referred 
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to can have the force of taking away a right of recovery 
upon a cause of action which had accrued prior to its 
enactment. A legislative enactment will always be con- 
strued to operate prospectively, unless the intent of the 
lawmaking power to the contrary is plainly expressed. 
State v. City of Kearney, 49 Neb. 337. 

It may be added that, while it is satisfactorily established 
that there was a continuous user of the premises on which 
the house and other buildings were located under claim 
of ownership, it is also shown by the evidence that no por- 
tion of the property claimed by plaintiff was ever used by 
the city as a public highway, and, if further proof were 
needed that it never claimed or asserted title to the land 
as against the occupant during this long period, it would 
be found in the fact that, many years before the com- 
mencement of this action, 26th street was paved, and, at 
that time, a permanent curb was placed along the east 
line of the premises in controversy, extending through the 
entire width of P street, from which it would seem any. 
rational person would be justified in inferring an abandon- 
ment by the city of any claim to the property occupied by 
plaintiff. 

In its answer, the city laid claim of title to the premises 
by dedication as a public highway. There is no proof 
of any kind in the record that the city ever obtained title 
to the tract in this way or in any other. We know of 
no rule that entitles the city to the presumption that the 
tract of land in dispute was ever dedicated to the city as 
a public street. It is quite conclusively shown by this 
record, that no part of the disputed tract was ever used by 
the city as a highway. Many years before the Commence- 
ment of this action, the city caused 26th street to be 
paved, and, at that time, laid a permanent stone curb 
along the west line of 26th street, extending the entire 
width of that street, as already stated. It would seem, 
therefore, that in any event the decree, in denying relief 
to the city of its affirmative prayer, was right. 

We find the record without error, with the exception 
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already pointed out, and it is therefore recommended that 
the judgment of the district court be reversed and the 
cause remanded, with directions to the district court to 
enter a decree in favor of plaintiff, Meehan, in so much of 
the property described in her petition as, by the evidence, 
she may be shown to have actually occupied. 


Durrir and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded to the district court, with directions 
to enter a decree in favor of plaintiff, Meehan, quieting 
title in her to so much of the property as, by the evidence, 
she may be shown to have actually occupied. 


JUDGMENT ACCORDINGLY, 


Henry I. Capy v. Frank G. USHerr. 
Fitep Fepruary 17, 1904. No. 13,392. 


Foreclosure of Mortgage: Dericiency JupaMeNT. Where tt is dis- 
closed that the notes, to secure which a mortgage is given, are 
barred by the statute of limitations at the time of the commence- 
ment of the foreclosure proceedings, the mortgagee is not en- 
titled, under the provisions of section 847 of the code as it 
existed prior to the legislative session of 1897, to a deficiency 

. Judgment, after the coming in of the report of the sale of the 
mortgaged property. 


Error to the district court for Fillmore county: GEORGE 
W. Stusss, JUDGE. Affirmed. 


F. B. Donisthorpe, for plaintiff in error. 
H. P. Wilson, contra. 


KIRKPATRICK, C. 


This is a proceeding in error prosecuted from a judg- 
ment of the district court for Fillmore county, denying 
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the motion of plaintiff in error, who was plaintiff below 
and who will be styled herein as plaintiff, for a deficiency 
judgment in a mortgage foreclosure proceeding. On Oc- 
tober 5, 1901, plaintiff instituted a foreclosure proceeding 
upon a mortgage securing three promissory notes matur- 
ing January 26, February 26 and April 26, 1896, respect- 
ively. More than 5 years had elapsed after the maturity 
of the notes before the foreclosure proceedings were com- 
menced. Among other defenses, the answer pleaded the 
statute of limitations. On February 12, 1902, a trial was 
had, resulting in a decree of foreclosure in favor of plain- 
tiff for the sum of $1,466.25. The sheriff was directed to 
sell the premises included in the mortgage as upon execu- 
tion. A stay was taken, and after its expiration, a sale 
was duly made, and, upon the return of the sheriff to 
such sale, it was disclosed that there was a deficiency 
amounting to $1,548.63. Plaintiff afterwards filed a mo- 
tion for a deficiency judgment, which, on June 30, 1908, 
was denied on the ground that the notes in suit had been 
fully barred by the statute of limitations at the time the 
foreclosure proceedings were commenced. 

It is contended by plaintiff that, because in the decree 
of foreclosure an amount was found due to the plaintiff 
from the defendant, and an order entered that, unless de- 
fendant made payment within 20 days, an order of sale 
should issue, this amounted to a final judgment against 
defendant, fixing his liability for the deficiency, and that 
defendant could not, at a subsequent time, be permitted 
again to defend. We are unable to accept this view. The 
finding and decree of foreclosure did not amount to a 
personal judgment against the defendant. Alling v. Nel 
son, 55 Neb. 161. The mortgage was not barred by the 
statute, and plaintiff was entitled to a decree of fore- 
closure; but, before a deficiency judgment could have been 
rendered, the court must have found from the evidence 
that defendant was liable on the notes in suit, and, as it 
was disclosed by the pleadings and the evidence that the 
notes were barred, plaintiff was not entitled to a deficiency 
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judgment thereon. It follows that the judgment of the 
trial court is right. 

A second and equally valid reason is disclosed by the 
record why the judgment must be affirmed. On June 30, 
1903, the cause seems to have been before thé district court 
upon the motion of plaintiff for a deficiency judgment and 
the pleadings in the case, and judgment was entered 
against plaintiff dismissing his application for a deticiency 
judgment. Plaintiff was given 40 days within which to 
prepare and settle a bill of exceptions containing the evi- 
dence heard by the trial court, and we find this bill of 
exceptions in the record; but no motion for a new trial 
was ever filed in the case or ruled on by the trial court, 
and this would seem to preclude plaintiff from obtaining 
any relief in this court, even had the action of the trial 
court been erroneous, which clearly it is not. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


DvuFFi£ and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Hans H. PETERSON, APPELLANT, V. JAMES W. FISHER, 
APPELLEE, 
Firep FEBRUARY 17, 1904. No. 13,424. 


Highway: County Boarp: Jurispicrion. If the public has acquired 
no right by prescription or dedication to a way across the land 
of an individual, the court may examine the proceedings by 
which it was attempted to lay out a highway across the same, 
to ascertain whether or not the county board had jurisdiction 
to act, and the lapse of time alone will not supply a jurisdictional 
defect in the proceedings. 


ArrpalL from the district court for Antelope county: 
JOHN FE. Born, Jurce. Reversed with dircetions. 
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#. D. Kilbourn, for appellant. 
8. 8. Thornton, for appellee. 


Lerron, C. : 


This action was brought by the plaintiff tu enjoin the 
defendant as road overseer from entering upon his 
premises and removing a fence from a portion of the 
same, where defendant claims that a public road exists, 
the plaintiff denying the existence of the highway. It 
appears that, in 1876, a petition was filed with the county 
board of Antelope county, praying for the location of a 
road, part of which ran over the land where this dispute 
arises between sections 11 and 14. This petition was 
signed by 20 persons, citizeus of Antelope county. A 
notice of the filing of said petition was filed with the 
county clerk of said county, with a certif cate of the post- 
ing of the same. On the 5th day of July, 1876, one Amos 
West was appointed commissioner to view and locate the 
road as petitioned for. West qualified according to law, 
and reported favorably upon said road, and, on the 2d day 
of January, 1877, the report of Amos West as commis- 
sioner of said road number 23 was accepted by the county 
board, and the clerk instructed to notify him to survey and 
plat the same according to law. Pursuant to these instruc- 
tions, the commissioner employed a surveyor and chain 
carriers, laid out the road, and filed his field notes with the 
county clerk. Section 11 was then open prairie and sec- 
tion 14 was occupied. It is apparent from the testimony 
that a portion of the road, so located, has been traveled by 
the public for a great many years, but that the portion of 
the same lying between sections 11 and 14 has only been 
traveled, occasionally, for a portion of the distance along 
the line between said sections. It seems that the road 
between sections 12 and 18, iminediately cast of the dis- 
puted portion, is quite well traveled, and that the travel 
westward usually proceeds along the section line between 
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sections 12 and 13, the greater portion then turning north 
of the section line about 80 rods, thence going west again, 
but that a few persons have traveled on west between the 
south line of section 11 and the north line of section 14 
for about three-fourths of a mile, to a point nearly north 
of the plaintiff’s house, where they turned to the south 
and passed around by the plaintiff’s house to the west 
again. The road between sections 10 and 15 running east 
of the disputed point is also a well traveled road The 
plaintiff is the owner of the northwest quarter of section 
14 and the southeast quarter of section 11, and lives on 
the southwest corner of the northwest quarter of section 
14. He testifies that there has been no travel along the 
disputed line because it is all full of gulches, and that two 
years ago he put up a fence upon the line across the dis- 
puted road. 

The plaintiff contends that the proceedings by which 
the county board attempted to establish the road were 
defective and void for want of a proper petition and no- 
tice, and that no public road has ever been opened or used 
acros.' the premises. The proceedings were had over 25 
years u.go. After the lapse of so many years, if there had 
been user by the public for ten years, the presumption 
would be that the proceedings to establish the road were 
regular, and the court would not examine the original 
proceedings for the laying out of the road to determine 
whether or not they are valid. City of Beatrice v. Black, 
28 Neb. 263. 

The question in this case is, whether the presumption 
arising from the long lapse of time since the attempted 
proceedings to lay out a highway, a portion of which is in 
dispute, is conclusive against the owner of premises over 
which the public has only occasionally traveled a portion 
of the disputed highway. In the case of the City of 
Beatrice v. Black, supra, it appeared that the proceedings 
to lay out the road were defective, and the court say: 

“If a petition is duly presented to the proper tribunal 
praying for a public road from one point to another in 
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the county, and such petition is granted and the road lo- 
cated and opened for travel and is used by the public gen- 
erally, the right. in the public will become complete after 
10 years, and the court will not leok at the original pro- 
ceedings to determine the validity of the road but to as- 
certain the extent of the location. * 7 * The rule would 
te different if the action was brought before the bar of 
the statute was completed.” 

In that case the court found that a legal highway ex- 
isted by reason of the public having acquired an easement 
in the highway on account of the road being traveled and 
used by the public generally for over 10 years. 

It is not the long period of time that has passed since 
the defective proceedings were had that renders them 
sacred from attack, but it is the prescriptive right gained 
by the public through its use and occupation of the high- 
way for nore than the statutory period of limitation, The 
lack of jurisdiction to act can not be supplied by the lapse 
of time. 1t may be that the defective proceedings may be 
considered by the court as defining the extent of the 
prescriptive right claimed, but not as a basis of the same. 
Perhaps the court may look to them to ascertain the extent 
of the claim of the public, in the same mannet as it would 
have recourse to a deed giving color of title to determine 
the extent of an adverse possession claimed by an indi- 
vidual under it, but this is not determined. The evidence 
in this case shows that, while both east and west of the 
line between sections 11 and 14 the road was freely trav- 
eled by the public, yet it further shows that the main line 
of travel was turned aside on the east line of these sections, 
was diverted to the north, thence westward across section 
11, thence southward after having passed over said section 
to a continuation of the original line running east ail 
west. The plaintiff testifies that he had a gate at the east 
line of said section, and that a few persons caine through 
the gate, passed along between the sections, thence south- 
ward to Lis house, but there is no evidence that any public 
work was ever done upon, or that the public in general 

19 
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ever traveled on, the line between sections 11 and 14, and 
there is no evidence of travel between these sections for as 
long a period as 10 years. This being the case, no prescrip- 
tive right was acquired by the public as against the own- 
ers of the land in said sections, and, since the plaintiff in 
this case never recognized any right of the public to pass 
over his premises, it is apparent that, unless the original 
proceedings weré valid, no public highway exists over the 
land of the plaintiff at the place in dispute. G@ehris v. 
fuhrman, 68 Neb. 325; Engle cv. Hunt, 50 Neb. 858; Hill 
us McGinnis, 64 Neb. 187. 

The original proceedings were defective in this, that no 
petition signed by 10 landholders of the vicinity was ever 
presented to the county board, that there is no proof that 
any notice was ever posted upon the court house door, or 
that more than one notice was ever posted anywhere, 
These were essential prerequisites to the jurisdiction of the 
county board, and without them its action was a nullity. 
Doody v. Vaughn, T Neb. 28. For these reasons the pro- 
«edings were of no validity, and by the same the public 
ac ‘uired no rights as against the plaintiff. 

Since no highway was legally established over the plain- 
tiff’s premises by legal proceedings, and none has becu 
acquired by prescription, he is entitled to an injunction 
in this case. 

We recommend that the cause be reversed and remanded, 
with directions to the district court to enter a decree in 
accordance with this opinion. 


Derrie and KarKxparrick, CC., coneur. 


By the Court: For the reasons stated in the foregoing 
opinion, this cause is reversed and remanded, with direc- 
tions to the district court to enter a decree in accordance 
with this opinion. 

JUDGMENT ACCORDINGLY. 
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W. F. Cook vy. STATE OF NEBRASKA. 
Fitep Marcu 2, 1904. No. 13,038. 


1. Criminal Law: FALSE PreTENSES. To constitute the crime of ob- 
taining money under false pretenses, the pretense or pretenses 
relied on must relate to a past event or an existing fact; any 
representation or assurance in relation to a future transaction, 
however false and fraudulent it may be, is not within the mean- 
ing of the statute. 


2. Instruction: Error. On the trial of one charged with the violation 
of section 125 of the criminal code, the giving of an instruction 
which, in substance, informs the jury that if they find that the 
representations relied on amount to a promise to perform a 
future act, such promise must be carried out in good faith, and 
a failure to fulfil it, with intent to defraud, will render the de- 
fendant ~-ilty the same as though such representations related 
to a past event or an existing fact, is reversible error. 


Error to the district court for Cheyenne county: GEORGE 
W. Norris, JUDGE. Reversed. 


W. P. Miles, James L. McIntosh. and Hamer & Hamer, 
for plaintiff in error. 


Frank N. Prout, Attorney General, contra. 


BARNES, J. 


An information was filed in the district court for 
(Cheyenne county against the plaintiff in error, charging 
him with the crime of. obtaining money under false pre- 
tenses by falsely stating, on the 1st day of October, 1901, 
to one J. W. Wehn, that he, the plaintiff, was the owner 
of and had in his possession 150 head of yearling steers, 
branded with a “Y” on the right hip; that he also had in 
his possession and owned 100 tons of hay, all situated on 
his ranch in Banner county, Nebraska; that, by means of 
such false statements or pretenses, he procured a loan of 
inoney from the said Wehn, amounting to $1,200; that he 
gave his note therefor due in 6 months thereafter, and 
secured the payment thereof by a chattel mortgage on the 
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steers and hay above mentioned. The truth of these state- 
ments was properly negatived by the information; in fact 
the charge contained therein was sufficient. 

On the 18th day of November, 1902, the plaintiff ap- 
peared at the bar of the court and entered his plea of not 
guilty. Immediately thereafter he was tried, found guilty 
as charged in the information, and was sentenced to the 
penitentiary for the period of 3 years. He thereupon prose- 
cuted error. Llis petition contains several assignments, 
but we will only consider the one which alleges error in 
the instructions. 

It may be said, however, in passing, that the proof 
showed that the represeutations set forth in the informa- 
tion were not made to J. W. Wehn, but to one Burke, and, 
in order to avoid the effect of this variance, Burke testified 
that he was the agent of Wehn, and that it was Wehn’s 
money which was obtained from him by means of the rep- 
resentatious in question. It is unnecessary, however, for 
us to determine whether or not this was a fatal variance. 

It appears that the plaintiff denied that he made the 
representations set forth in the information. He admitted 
that he received the money; that he gave the note and 
mortgage in question, but claimed, and furnished con- 
siderable evidence tending to show, that in the conversa- 
tion between himself and Burke, at the time he borrowed 
the money, he stated that he did not own all of the cattle 
described in the mortgage, but was borrowing the money 
for the purpose of. purchasing them; that he agreed to 
purchase them, and also agreed that as soon as they were 
purchased he would brand them and place them on his 
vanch, thus making them subject to the mortgage, which 
he then and there executed. After the introduction of 
the evidence, the trial judge charged the jury, among 
other things, as follows: 

“The defendant in this case admits the giving of the 
mortgage as claimed by the prosecution, but claims that 
he had an agreement and nnderstanding with C. H. Burke 
that the money obtained by the giving of the said mort- 
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gage should be used by him for the purpose of buying 
steers, such as described in the mortgage; if you find from 
the evidence that at the time said mortgage was given the 
defendant did not represent to the said Burke that he had 
the steers therein described, but that it was understood 
and agreed between the defendant and said Burke that 
said money so obtained should be used by the defendant 
to purchase steers of that description, then the defendant 
could not be held liable by you for the representations con- 
tained in said mortgage, as to his having possession of 
such steers at said time, but if such agreement were made 
it would have been the duty of the defendant to use, in 
good faith, the money so obtained for the purpose of pur- 
chasing the steers, such as is described in said mortgage, 
but i* you find that he did not use said money for said 
purpose, and at the time of obtaining said money he did 
not intend to purchase said steers as agreed unon, but in- 
tended to defraud the said Wehn out of the same, then the 
defendant would te liable the same as though he had 
falsely represented that he had in his possession the steers 
described in the mortgage.” 

By this instruction the jury were told, in effect, that the 
pretense or pretenses relied on by the prosecution need 
not relate to a past event or an existing fact; that if the 
representation or assurance related to a future transaction 
or a future promise, still the plaintiff would be guilty of 
the crime of obtaining money under false pretenses; and 
it is this instruction of which he complains. 

It is a well settled rule of the criminal law that the pre- 
tense or pretenses relied on to constitute the crime must 
relate to a past event or an existing fact; that any repre- 
sentation, or assurance, or promise, in relation to a future 
transaction, however false and fraudulent it may be, is not 
within the meaning of the statute. Maxwell, Criminal Pro- 
cedure, 129; Dillingham v. State, 5 Ohio St. 280. The mis- 
representations must be of a fact and not a statement of an 
opinion, or the making of a promise. 1 McClain, Criminal 
Law, sec. 668. This rule is so well understood that it is 
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unnecessary to cite any further authorities to support it. 
The law department of the state, while not confessing 
error, does not contend that the instruction is a correct 
statement of the law. The giving of this instruction was 
prejudicial error, for which the judgment of the district 
court is reversed and the cause remanded for a new trial. 


"REVERSED. 


Howcoms, C. J., concurs. SEDGWICK, J., absent and not 
sitting. 


Soney Forp v. STATE oF NEBRASKA. 
Firep Marci 2, 1904. No. 13,296. 


1. Manslaughter. Where one points a loaded pistol at another, 
although he has some reason to think it is not loaded, he is 
guilty of an assault; and if he pulls the trigger, thus causing 
the pistol to be discharged and the person assaulted is killed 
thereby, he is guilty of manslaughter. 


2. Instructions. Instructions requested by the defendant examined. 
and held properly refused. 


8. Request for Instructions. A defendant in a prosecution for mur- 
der, is ordinarily entitled to have the theory of his defense sub- 
mitted to the jury by proper instructions; but where, by his own 
theory, he is guilty of manslaughter, and the jury so find, his 
rights are not prejudiced by a failure to give his instructions. 


4. Sentence Reduced. The defendant, in sport or through mere 
wantonness, pointed a pistol] at the deceased, having some reason 
to think that it was not loaded; and the deceased, apparently in 
fear, said, “Look out how you handle that revolver around here; 
you have got your finger on the trigger’; and the defendant 
replied, “I know it, and I will show you how it works.” He 
thereupon puljJed the trigger, and a shot followed which killed 
the deceased. On his trial] the jury found defendant guilty of 
manslaughter. Held, That under these circumstances, @ sen- 
tence of seven years in the penitentiary was excessive, and that 
the sentence should be reduced to four years. 


Error to the district court for Cherry county: JAMES 
J. HARRINGTON, JUDGE. Affirmed. Sentenced reduced. 
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Allen G. Fisher and John M. Tucker, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


Barnes, J. 


The state prosecuted Soney Ford in the district court 
for Cherry county for killing one Allen Rothchilds. The 
information charged him with murder in the first degree, 
and the jury found him guilty of manslaughter. The trial 
judge sentenced him to imprisonment in the penitentiary 
for the period of 7 years. To reverse this sentence he 
brings error, and will be called the plaintiff. 

1. It is contended that the evidence does not sustain 
the verdict, and the special reason given for this conten- 
tion is that it was not shown that the killing was done 
while the plaintiff was in the commission of an unlawful 
act. The facts, as shown by the record, are substantially 
as follows: The plaintiff is a colored man who had been 
a soldier in the regular army and was discharged while 
his command was at Fort Niobrara, near the village of 
Valentine, in Cherry county, Nebraska. After his dis- 
charge, he was employed in driving a team with which 
he carried passengers to and fro between the village of 
Valentine and the Fort. On the evening of December 24, 
1902, at about 9 o’clock, the plaintiff started from Valen- 
tine to the Fort with 4 or 5 passengers, and on the way 
they concluded to stop at what is commonly known as the 
“Hog Ranch,” a vile resort for men and women, situated 
near the Post. When they arrived at this resort, they tied 
the team and went into that part of the ranch called the 
dance hall. They found several persons there, both men 
and women, all colored; and after warming themselves at 
the stove the plaintiff danced a couple of times; after the 
dance was over, he went up to the platform that the piano 
stood on, and where Rothchilds sat, having the pistol with 
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which the shooting was done in his hand. He flourished 
it around, and the deceased said to him, “You should mind 
how you handle a gun around here; you have got your 
finger on the trigger”; and the plaintiff said, “I know IT 
have, but I want to show you how it works.” The pistol 
was pointed directly at Rothchilds’ face, and was, at that 
instant, discharged; deceased fell from the piano stool 
where he was sitting, and the plaintiff ran up and tried 
to help him up; threw the revolver on the floor, and said 
to the bystanders, “Don’t hurt me, I didn’t mean to shoot 
him.” 

There was no evidence showing, or tending to show, any 
ill feeling between Rothchilds and the plaintiff, and no 
motive was shown for the killing. Of course there is some 
dispute in the testimony over minor particulars, but the 
foregoing fairly states the situation, and what occurred 
at the time the fatal shot was fired. It is evident from the 
record and the verdict that the jury acquitted the plaintiff 
of murder in the first degree and murder in the second de- 
gree, finding that there was no premeditation or delibera- 
tion, and that the shooting was done without malice; but 
did find that the killing was done unintentionally while 
the plaintiff was in the commission of an unlawful act. 
We think that the evidence fully sustains this verdict. 
The pointing of the revolver at the deceased and the pull- 
. ing of the trigger, under the circumstances, was an unlaw- 
ful act. 

The pointing of a loaded revolver at another, if within 
range, is an assault, and the same is true if it is not loaded, 
if the person aimed at is not aware of the fact. Maxwell, 
Criminal Procedure (2d ed.), 81; Beach v. Hancock, 27 
N. H. 223. As already indicated, to point a gun or pistol 
at a person who does not know but that it is loaded, and 
has no reason to believe that it is not, is an assault. 1 
McClain, Criminal Law, sec. 233; State v. Shepard, 10 Ia. 
126; State v. Triplett, 52 Kan. 678. In the ease of State 
v. Shepard, supra, the defendant was indicted for an as- 
sault with a gun with intent to commit murder, but was 
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convicted of an assault only. At the close of the testimony 
the defendant requested the court to imstruct the jury: 
“Tirst, that they must find that the gun with which the 
alleged assault was committed, was loaded and in a con- 
dition to be fired off, or the presentation of it was no 
assault; second, that if they found the gun was not loaded, 
they would find the defendant not guilty; third, that if 
they did not find an intent to kill, they should find the de- 
fendant not guilty.” The refusal to give these instruc- 
tions was assigned as error. The court said: 

“We do not think the court erred. Mr. Greenleaf (vol. 

1, sec. 59) states that the presenting a gun or pistol at a 
person is an assault. But he adds, that ‘whether it be an 
assault to present a gun or pistol, not loaded, vut doing it 
in a manner to terrify the person aimed at, is a point upon 
which learned judges have differed in opinion.’ * * * After 
viewing the question in its various lights, we are inclined 
to hold with those who regard it as an assault, where the 
person aimed at does not know but that the gun is loaded, 
or has no reason to believe that it is not.” In State v. 
Triplett, supra, it was held: 
* “A person may be guilty of an assault upon another with 
a pistol without firing it at all, and if he does fire it, with- 
out intending at the moment of firmg to hit the person 
upon whom he is charged with committing the offense, 
when the attitude or action of a party is threatening 
towards another, and the effect is to terrify, the offense of 
assault is complete. * * * The state interferes with 
and punishes evil conduct whenever, among other reasons, 
it tends to public disturbance or breaches of the peace, 
creates disquiet in the community, or inflicts on the in- 
dividual a wrong entitling him to governmental protec- 
tion.” 

The testimony discloses that when the plaintiff pointed 
the revolver at Rothchilds he put him in fear. The remark 
made by the deceased shows that he feared injury, there- 
fore the assault, even without the firing of the pistol, was 
complete. And so it may be said with absolute certainty 


we 


50 NEBRASKA REPORTS. [VoL T1 


Ford v. State. 


that at the time the fatal shot was fired, although it was 
done unintentionally, the plaintiff was in the commission 
of an unlawful act. 

2. It is further contended that the court erred in refus- 
ing to give the jury the following instruction requested by 
the plaintiff. 

“You are instructed by the court that, if you are not con- 
vinced beyond a reasonable doubt by the evidence that the 
defendant discharged the pistol intentionally, and knew or 
had reason to believe it was then loaded, but on the con- 
trary the evidence undisputed tends to the belief that it 
was accidental, and not done with any intent or desire to 
injure Rothchilds, you should acquit the defendant.” 

This instruction is so faulty that the court was justified 
in refusing to give it. As we have seen, the evidence was 
amply sufficient to convict the plaintiff of the crime of 
manslaughter, and the mere fact that the shooting was 
accidental, and not done with intent or desire to injure the 
deceased, did not entitle the plaintiff to an acquittal. At 
the time the fatal shot was fired, although the plaintiff 
had no intention or desire to injure the deceased, and al- 
though the shot was accidental, yet he was in the commis- 
sion of an unlawful act, and the result of the shooting, to- 
gether with this fact, clearly rendered him guilty of the 
crime of manslaughter. We hold, therefore, that the court 
did not err in refusing to give this instruction. 

3. It is also contended that the plaintiff was entitled to 
have his theory of the case submitted to the jury. It is a 
sufficient answer to this contention to say that, by the 
plaintiff’s own theory, coupled with the undisputed facts, 
he was guilty of the crime of manslaughter, and, the jury 
having found him not guilty of a greater offense, the 
failure of the court to give any other or more specific in- 
struction relating to his theory in no manner prejudiced 
his rights. 

4. Lastly, it is contended that the court erred in refus- 
ing to consider plaintiff’s supplemental motion for a new 
trial, filed on the 9th day of February, 1904. The par- 
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ticular grounds of this motion are alleged to be newly dis- 
covered evidence material for the defendant, which could 
not, with reasonable diligence, have been discovered and 
produced at the trial, or within 3 days after the verdict 
was rendered; and such alleged newly discovered evidence 
is presented with the motion in the form of an affidavit. 
This affidavit is made by one Arthur N. Compton, one of 
the surgeons who attended the deceased from the day he 
was shot to the time of his death. The substance of the 
affidavit is that the doctor, during a professional visit to 
the deceased, asked him how the shooting occurred, and 
what caused it, and that the deceased’ answered as fol- 
lows: “Ford did not intend to shoot me, it was an acci- 
dent,” or words to that effect. Jiven if this evidence were 
true and should be so accepted by the jury, still the plain- 
tiff, under the circumstances, would be guilty of the crime 
of manslaughter. Again, the evidence was mercly cumu- 
lative, and its effect would only strengthen the other evi- 
dence given on the trial, and which tended to show that 
the shooting was accidental. Indeed, the jury must have 
found that the shooting was unintentional, otherwise it 
would have found the defendant guilty of either murder 
in the first or second degree. Again, the affidavit and 
motion have not been preserved and brought here in the 
form of a bill of exceptions, and therefore we must refuse 
to consider it. For these reasons, we can not say that the 
trial court erred in refusing to consider the supplemental 
motion and grant a new trial thereon. 

A careful examination of the evidence convinces us that 
the jury arrived at a correct verdict. It is apparent that 
the plaintiff was not actuated by any motive of hatred or 
revenge in his actions toward the deceased. It rather ap- 
pears that he was having a good time just before the shoot- 
ing occurred ; that he had danced a couple of times with the 
women; that he had given an exhibition of what is called 
the “Buck and Wing” dance, and in fact was cutting quite 
a wide swath, to use a common expression; that while 
showing off, so to speak, he drew the pistol, which he had 
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some reason to suppose was not loaded, and with his finger 
on the trigger pointed it at Rothchilds; deceased was 
frightened, and told him to look out how he handled the 
pistol around there, that he had his finger on the trigger, 
and the plaintiff replied that he knew it, and he wanted to 
show him how it worked; that he pulled the trigger with 
the pistol pointed directly at the face of his victim, and 
the shot which followed was as much a surprise to the 
plaintitf as to any one. In this view of the case he was 
technically guilty of the crime of manslaughter, and while 
he ought to receive a reasonable amount of punishment for 
his criminal carelessness, and his uncalled for and un- 
lawful act, yet it is our opinion that the sentence imposed 
by the trial court is too severe. The fact that plaintiff has 
been convicted of a crime does not authorize the courts to 
deprive him of those rights which the law still recognizes, 
nor treat him as having no rights. Our constitution pro- 
vides: “xcessive bail shall not be required; nor ex- 
cessive fines imposed; nor cruel and unusual punishments 
inflicted.” We think that a sentence of 7 years in the 
penitentiary, under all the circumstances, may fairly be 
said to be a cruel punishment, and under the power given 
us by section 509@ of the code of criminal procedure we 
will reduce the sentence 3 years. The judgment of the 
trial court is reduced to imprisonment for 4 years and, as 
thus modified, is affirmed. 


JUDGMENT ACCORDINGLY. 


Hotcome, C. J., concurs. Septiwick, J., absent and not 
sitting. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY Y. 
JOSEPH H. JAMISON. 


Firep MarcH 2, 1904. No. 18,371. 


Instruction. An instruction which is applicable neither to the issues 
nor to the evidence is prejudically erroneous, 
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Error to the district court for Hall county: JoHN R. 
THOMPSON, JUDGE. Icversed. 


J. W. Deweese, F. L. Bishop and O. A. Abbott. for plain- 
tiff in error. 


W. H. Thompson, contra. 
AMES, C. 


The defendant in error recovered a judgment in the dis- 
trict court in an action for damages for personal injuries. 
There was a general verdict accompanied by a series of 
special findings. The latter will be mentioned as occasion. 
requires in the following discussion. The evidence is not 
appreciably contradictory, though contrary inferences, in 
some respects, are drawn from it by counsel. 

There were two gangs of about 17 men each employed 
by the company and engaged in loading railway rails upon 
flat-cars. The rails were strung along beside the track, 
whence they had been removed and replaced by new rails, 
and the men were in charge of a foreman named McCarty. 
The cars were moved over and along the track by means 
of a locomotive as fast as the loading progressed. The 
rails weighed 560 pounds each, and it was custonury to 
employ 16 or 17 men to take them from the ground and 
put them on the car, so that if each bore a proportionate 
share of the burden he would lift from 33 to 35 pounds. 
On the occasion in question 12 men were eugaged, aud 
ach was required to lift approximately 47 pounds. In 
ovder that the men should successfully accomplish their 
- task, it was indispensable that they should al! exert them- 
selves in the same manner simultaneously, that is, that 
certain prearranged movements should be made by all at 
the saine time and, in order to effect this purpose, it was 
necessary that the series of movements should be made in 
u certain order of succession and in response to a pre- 
established code of signals. This series of signals and 
movements can not be better illustrated than by reciting 
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what was done in the instance in question, which was in 
the ordinary and usual manner of performing the task. 
The rail was lying easterly and westerly on the ground 
about two feet from the car, which was standing on the 
track north from it. The 12 men stood along the south 
side of the rail so that, ordinarily, their noses were, or 
should have been, about two and a half feet apart, the dis- 
tances between their hodies being, of course, considerably 
less and varying with their sizes. A man named Sullivan 
stood at the east end of the rail, and the defendant in error 
Jamison at the west end of it. Sullivan having first indi- 
cated on what part of the car the rail was to be deposited, 
exclaimed, “We will give it to you,” and simultaneously 
he and the men standing near him grasped the rail at and 
near its cast end and raised it as far as his knees. This 
was a signal for all the men to take hold and raise the 
burden to a height even with-the top of the car. Sullivan 
then gave the signal “up high,’ which was a signal that 
the rail should be lifted to a position about even with the 
shoulders of the laborers and resting upon their upturned 
palms, their faces, of course, being turned toward the car. 
When this position had been reached, Sullivan exclaimed 
“heave ’er,’”’ and the men, by a simultaneous impulse, threw 
the rail forward so that it alighted at the indicated place 
on the car. Sullivan and Jamison were both experienced 
and competent men and, for aught that appears, all the 
other nen also were. But, on the morning of the day upou 
which this accident occurred, McCarty, the foreman, de- 
scribed to the men the nature of the service in which they 
were about to be engaged, and the code of signals and 
responsive movenients to be observed, and cautioned them 
that they must avoid grasping the rail on the side of it 
toward the car, because of the danger of getting hnrt by so 
doing, and personally and particularly cautioned Jamison 
in this respect, as did also one McIntyre, a fellow work- 
man of the latter. On the occasion of the accident in ques- 
tion, which occurred at about 3 o’clock P. M., after the 
men had been engaged in this employment all the earlicr 
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part of the day, Jamison, instead of standing on the south 
side of the rail and taking hold of it in the same manner 
as his fellows did, stood at the west end and grasped it 
with both hands, one on each side. What immediately fol- 
lowed, aside from the crushing of the fingers of Jamison’s 
right hand so as to necessitate amputation, is a matter of 
inference and can not be made out with certainty. Nobody 
but himself knew of the fact until after the operation of 
loading had been completed, and the car and men had 
moved eastward into position for loading another rail. 
The petition of the plaintiff in the district court alleges 
three acts of negligence on the part of the company, to 
one or all of which he attributes the injury. The answer, 
besides a general denial, pleads contributory negligence. 
First, it is alleged, and the jury found that, at the time 
‘ of the accident and during the progress of the operation of 
loading, the car begun slowly moving eastward and away 
from the plaintiff. This finding rests upon very slight evi- 
dence, and it is not shown how, if it be true, the fact con- 
tributed to the injury. The plaintiff himself says that it 
could have done so only by influencing the men to go 
through the movements more rapidly, and to throw the 
rail upon the car sooner than they would otherwise have 
-done. But neither the plaintiff nor anyone else testifies 
to their having been so influenced. We think the finding 
immaterial. 

Secondly, it is alleged that there was an insufficient 
number of men engaged in the work. The plaintiff testi- 
fied and the jury found, that only 12 men joined in the 
loading of the rail, all the other witnesses, 3 in number, 
testified that there were 17. But that the force was in- 
sufficient the jury did not find, and that it was not so may 
be inferred from the fact that the identical force had been 
employed in the same operation during the preceding 
portion of the day without mishap or difficulty, and with- 
out objection. The plaintiff was a man 42 years of age, 
and had had years of experience in doing work of the same 
kind. If an insufficiency of force rendered the present 
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undertaking unnecessarily hazardous, he was fully aware 
of the fact, and according to a familiar rule of this court, 
by continuing in it, without objection, he assumed the 
extra risk himself. This finding is therefore immaterial. 

Thirdly, it is alleged, and is found by the jury, that the 
signal to throw the rail upon the car was prematurely 
given before the west end was raised above the car. It is 
not specifically found to have been negligently so done, 
but there was a general verdict for the plaintiff, which 
this proceeding is prosecuted to review. This third find- 
ing, like the former, rests solely upon the testimony of the 
plaintiff and the following circumstances: The surface of 
the car was 4 feet above the track; the surface of the 
ground where the men stood was about even with that of 
the railway ties. The plaintiff, who is a man slightly under 
6 feet in height, testified that the signal to throw was 
given when the rail was raised to a point about even with 
his hips, and that the east end, at that time, was prob- 
ably 18 inches higher. He accounts for this circun.stance 
by saying that an undue number of men were ranged near 
the east end. He is not corroborated in this respect, and 
it is not disputed that these men, except McCarty who was 
admittedly at his proper station at the east end, were fel- 
low servants of the plaintitf, for whose fanlt in this regard 
the company would not be liable. The following instruc- 
tion was excepted to and the giving of it is assigned for 
error: 

“You are instructed that, when an employer places an 
employee under the direction and control of another and 
the latter in the exercise of the authority so conferred 
orders the former, with others, to do an act unusually 
dangerous, which they do,’and thus exposes him to ex- 
traordinary peril, of the existence or extent of which he 
is not advised, the employer would be liable in the event of 
injury to such euployee.” 

The instruction is obviously inapplicable both to the 
issues and to the evidence, and its submission to the jury 
was prejudicial error, 
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It is recommended that the judgment of the district 
court be reversed and a new trial ervanted. 


Hastines and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment’ of the district 
court be reversed and a new trial granted. 

REVERSED. 


BENJAMIN F. PITMAN, APPELLANT, V. WILLIAM MANN, 
APPELLEE. 


Firep Marcu 2, 1904. No. 13,439. 


Mortgage Foreclosure: HoMESTEAD: FRraup. One of the most salu- 
tary rules of the law is that one shall not profit by his own 
wrong. A man who has fraudulently executed and put in cur- 
rency a mortgage upon his homestead, without procuring his 
wife to join therein, can not, in an action to foreclose the in- 
strument, after her death, gain any advantage by his own wrong, 
unless he can make it appear that such advantage will accrue, 
at least in part, to some one, other than himself, belonging to 
some of the classes of persons sought to be protected by the 
homestead act. , 


APPEAL from the district court for Dawes county: WIL- 
AM H. Wersrover, Jupcr. Reversed with directions. 


Albert W. Crites, for appellant. 


Michael F. Harrington, contra. 


, ABs, C. 


William Mann was born in Great Britain a subject of 
the English crown, as was also a woman who afterwards 
becaine his wife, and with whom, for a time, he cohabited 
«s such in that country. There are two sons, fruit of the 
ee In 1876, both the sons had arrived at maturity 

0 
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and had gone forth from the parental home seeking their 
own maintenance. In that year, Mann and his wife sepa- 
rated, and he came to the United States. She remained in 
England, and they have not since been reunited. Shortly 
after coming here, he entered a tract of government land 
lying in Dawson county, in this state, as a homestead, and 
subsequently, upon making final proof, described himself 
as a widower having two sons then living, and procured a 
patent of the land. The sons also came to this country, 
but have neither of them ever resided upon the premises. 
One of them, unmarried, entered a tract of land as his own 
homestead, and obtained a patent of it upon final proof. 
The other, who is married, has lived apart except that, to- 
gether with his wife, he at one time made his father a visit 
of a few weeks’ duration. Mann, after procuring his 
patent, obtained a loan of money, and executed a mortgage 
upon the land as security for the payment of a negotiable 
note. In his application for the loan, and in the mortgage, 
he described himself as a widower. The note came into 
the hands of the plaintiff as a bona fide holder, for value, 
before maturity. After the death of the wife, this action 
was begun to foreclose, and resulted in a judgment for the 
‘defendant, because of the fact that the instrument lacks 
the wife’s signature. Whether the mortgage is void for 
that reason is the only question in this case. If so, the 
defendant is the only person who will profit by that fact. 
We think that under circumstances like the foregoing he 
is estopped to assert it. The statute avoiding a conveyance 
or incumbrance of the homestead of a married person, 
withont the signature of both husband and wife, was en- 
acted with the evident purpose of protecting both of the 
' parties to the marriage, and those persons composing their 
families and dependent upon them. During the lifetime 
of any of such persons it may be that a husband or wife. 
who alone has executed such an instrument, may success- 
fully defend against it withont the concurrence of his or 
her consort or the dependents of either; and it may even 
be that such a defense would be entertained if made by a 
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sole survivor of the family, who had executed the instru- 
ment without fraud or concealment with respect to the 
homestead character of the lands, but neither of these 
questions is involved in this inquiry, or intended to be 
decided. 

One of the most salutary rules of the law is that one 
shall not profit by his own wrong. If a man who has 
fraudulently executed and put in currency a mortgage 
upon his homestead, without procuring his wife to join in 
its execution, can, in an action to foreclose the instru- 
ment, gain advantage by his own fraud, it must be because 
such advantage will accrue, at least in part, to some one, 
other than himself, belonging to some of the classes of per- 
sons sought to be protected by the- homestead act. Coun- 
sel have cited us no authority exactly in point, and we 
have been unable to find any, perhaps, because the cir- 
cumstances of the case are in some respects singular. The 
opinion of the supreme court of Kansas in Adams v. Gil- 
bert, 67 Kan. 273, appears to us, however, to rest upon 
very similar, if not identical principles, and it arrives at 
practically the same conclusion. In that case a deed of 
the homestead made by the husband, and void because of 
the nonjoinder of his wife, was upheld because, after her 
death, his conduct was such as to raise an equitable estop- 
pel in favor of a mesne grantee. We think an estoppel 
arising before her death will attach with equal force after 
her decease. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to enter a decree as prayed in the petition. 


Hastines and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be reversed and the cause remanded, with instruc- 
tions to enter a decree as prayed in the petition. 


JUDGMENT ACCORDINGLY. 
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R. 8. Dickenson v. CoLUMBUS StaTR BANK. 
Fruep Marcu 2, 1904. No. 12,952. 


1. Pleadings: AMENDMENTS. The allowance of amendments to an an- 
swer is not an abuse of discretion, even though a demurrer to 
the answer for lack of the supplied allegation has been over- 
ruled and objection made to the introduction of evidence, where 
opportunity is given the other party to produce additional proof, 
and no requirement of terms was asked for, and the amendments 
are as to material facts of which there is evidence. 


2. Evidence: ComprTreNncy or Witness. Section 329 of the code allows 
evidence of an interested party against the representative of a 
deceased person, as to transactions with the deceased “in regard 
to the facts testified to’ by the other party’s witness, but no 
“further.” 


PayMENTS. Where the party representing the deceased 
has introduced evidence of certain payments made to the other 
party, that party may show to what the payments were applied 
and that it was with the deceased’s assent, but may not show 
a long antecedent agreement had with the deceased that the 
items, to which the payments were applied, should constitute a 
lien prior to a mortgage held by deceased upon the property 
out of which the payments came. 


4. Liens: Prioriries. Advancements by a mortgagee made to harvest 
and market a crop of hemp, under an oral agreement with the 
owner and another mortgagee that they shall be repaid out of 
the proceeds of the crop before the mortgages, warrant the 
application of the proceeds to such payment as against a sub- 
Sequent mortgagee with notice, who is also the assignee with 
notice of the other mortgage. 


5. Error: Review. “Error in the assessment of the amount due will 
not be reviewed under an assignment in the motion for a new 
trial that the verdict is not sustained by sufficient evidence.” 
Hammond v. Edwards, 56 Neb. 631. 


6. Finding: Evipence. Evidence held to sustain trial court’s finding 
of amount due. 


Error to the district court for Platte county: JAMES A. 
GRIMISON, JUDGE. Affirmed. 


Reeder & Hobert, for plaintiff in error. 


A. A. Post and Whitmoyer & Gondring, contra. 
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Hastinas, C. 


Three errors are relied on by plaintiff in error in this 
action, who bronght it in the trial court for an accounting 
for property on which he clained a chattel mortgage Hen. 
The accounting was had, but it was against plaintiff in 
the sum of $1,148.77. The essential question in the case 
is, whether certain advancements, made by the defendant, 
as is claimed, to preserye and harvest the crop of hemp 
which was the subject of the liens, shall be satisfied out of 
the hemp before plaintiff’s mortgages, or shall be postponed 
in favor of the latter. The trial court held that the ad- 
vancements were to be first paid. Plaintiff brings error 
and complains: First, that the trial court was wrong in 
permitting an amendment of defendant’s answer to be 
made after the evidence was all taken, setting up, in effect, 
that the advancements were made by agreement with the 
owner and with the assent of plaintiff’s assignor, Murdock 

_& Son. The claim is that there was not sufficient evidence 
of such facts to justify the amendment, and that such evi- 
dence of them as there was had been introduced over plain- 
tiff’s objection. The second complaint is that, as the dis- 
puted part of plaintiff’s claim rests upon a lien assigned 
to him by the surviving member of the firm of Murdock & 
Son, the testimony of defendant’s president, who was also 
a stockholder, to transactions with the deceased, Murdock, 
was improperly admitted. It is finally urged that the evi- 
dence is entirely insufficient to show any right to have 
these advancements preferred to plaintiff’s lien. 

Counsel say that they waive none of the errors com- 
plained of, but they consider them prejudicial because they 
are embraced in these three. So far as the amendment is 
concerned, if the facts in the case are such as to call for it, 
there seems to have been no abuse of discretion. It is true 
that it was made after the evidence to the court was taken, 
and it seems to have been made after objection, based on 
the absence of the allegations of assent by the other parties 
to these agreements, had been overruled. But, abundant 
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opportunity was given to plaintiff to change his pleading 
or to put in additional evidence. The cause was continued, 
after the amendment, to the next term. An amendment tu 
correspond with proofs was asked for by plaintiff and al- 
lowed to him. No attempt to add to evidence was nade by 
the plaintiff, and no attempt to have terms fixed on which 
the amendment should be made. This objection should 
therefore only be considered in connection with the com- 
plaint as to the character of the proof. 

Plaintiff objected to the evidence of defendant’s presi- 
dent, Gerrard, as to transactions had with the deceased, 
Murdock, as being excluded by section 329 of the code. 
It was testimony of an interested party as to transactions 
with a deceased person against an assignee of the deceased. 
Unless testimony as to such transactions had been intro- 
duced by the other side it was inadmissible. There seems 
no doubt that Mr. Gerrard’s interest as a stockholder of 
the bank is a “direct legal interest,” and disqualified him 
under the terms of the statute. Tecumsch Nat. Bank v. 
JAlcGee, 61 Neb. 709. It is claimed, however, that plaintiff 
had opened the door to My. Gerrard’s testimony, by intro- 
ducing his evidence as to a part of the transactions on his 
own behalf. Plaintiff had introduced Mr. Gerrard solely to 
testify as to receipts of money from the sale of this hemp. 
It was shipped by Mr. Jerome, the mortgagor. The drafts 
for it were remitted to Jerome, and by him were turned 
over to Mr. Gerrard. The deceased, J. S. Murdock, ap- 
pears to have been a party to the application of $400 from 
these payments to the mortgage held by his firm on the 
hemp. The facts of the payments being proved, it is 
claimed that this admits testimony that they were applied 
upon advancements mnade, subsequent to the mortgage, to 
harvest and market the crop, and that the advancements 
were, by agreement of defendant with Jerome and with 
Murdock & Son, to be repaid before anything was to be ap- 
plied upon the mortgages of either party. The introduc- 
tion of proof of these payments undoubtedly warranted 
proof by defendant that they were applied upon the ad- 
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' vancements. We are entirely unable to see, however, how 
proof of the payments and of their application, could 
waive the bar of the statute as to testimony by defendant’s 
president and stockholder, Gerrard, with regard to the 
entirely antecedent agreement, that the mortgages should 
he postponed to the advancements for harvesting and man- . 
ufacturing the hemp to fit it for market. It seems clear 
that, in permitting testimony of this antecedent transac- 
tion with the deceased, the trial court was in error. 

_ As before stated, the trial was to the court, and the ad- 
mission of incompetent evidence will not require a re- 
versal, if there is enough competent evidence to uphold 
the judgment. Leaving out entirely those portions of the 
evidence of Gerrard as to transactions with J. 8. Murdock, 
which were not a part of these payments which plaintiff 
had proved, there is still uncontradicted evidence of an 
agreement to prefer the advancements. In the first place, 
there is the fact that out of the first car-load of hemp, the 
proceeds of which were turned over to defendant, $512 
were paid on these advancements of defendant, $100 on 
one mortgage note of defendant, $50 on another, and $100 
on a note of Murdock & Son. Gerrard’s testimony, as well 
as all of the facts, show that this was by arrangement with 
J. S. Murdock, and as to this the evidence is competent. - 
This was evidently a part of the transaction of payment. 
Plaintiff had shown defendant’s receipt of the money, and 
defendant had shown its application. Plaintiff’s own tes- 
timony shows that this payment and another of $300 on 
the same note from the second car-load were both discussed 
by him with Murdock. The latter must have assented to 
defendant’s application of the money from the first two 
car-loads of hemp sold. Mr. Jerome states that Murdock 
& Son were, at least, fully aware of the arrangement for 
advances from defendant to harvest the crop, and never 
objected. Mr. Gerrard states, and there is no denial, that 
H. I. Murdock, the survivor of the firm, was a party to 
the agreement. The trial court would not have becn war- 
ranted in finding otherwise than that Murdock & Son were 
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parties to the agreement, that defendant should make these 
advancements and should be repaid for them in prefer- 
ence to the mortgages, its own and Murdock & Son’s. It 
is clear that when plaintiff took his own mortgage on the 
tow, November 7, 1898, he knew of these advancements and 
knew, in part at least, what application had been made of 
the three car-loads of hemp which had been sold and the 
proceeds paid to defendant. He himself wrote the mott- 
gage then made, and wrote the clause in it, “Subject to 
the claim of the Columbus State Bank.” He admits know- 
ing of the advancements when made, but denies knowledge 
of any agreement that they were to be a preferred lien on 
the hemp. It is clear, however, that he had ample know]- 
edge to put him on inquiry, if not actual knowledge of the 
facts. It seems clear that the plaintiff is not entitled to 
claim any precedence over defendant’s advancements by 
reason of the mortgage of November 7, 1898, when three 
of the five car-loads, the proceeds of which defendant re- 
ceived, had already been realized upon, and defendant’s ad- 
vancements were, most of them, more than a year old. It 
seems equally clear that the Murdock mortgage gives no 
such priority. It was bought by plaintiff with full knowl- 
edge of what defendant claimed, after plaintiff had ex- 
amined notes and vouchers constituting defendant’s claim. 
We have seen that there is no real doubt that Murdock & 
Son, while they held the mortgage, consented that it should 
be postponed to defendant’s advancements. It is clear that 
defendant was entitled to apply the money it received to 
the payment of its advancements, and was entitled to sat- 
isfy the balance remaining due on its mortgages out of the 
property which plaintiff seized and shipped to New York. 

So much of an opinion had been written and submitted 
as disposing of the case, when it was suggested that there 
was a complaint that the decree rendered was, in any 
event, excessive in amount. It was replied that the only 
claim of that kind was in the reply brief filed by plaintiff, 
in which was the statement that the decree for $1,148.77 
must be excessive, as the bank’s mortgages were $1,787.78, 
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advancements, including interest, were $2,653.65, making 
a total of $4,441.28; while payments aggregating $4,242.22 
were admitted, leaving a balance of only $199.16, with in. 
terest, in any event. It was supposed that this discrep- 
ancy vested solely ou the assumption that all of the de- 
fendant’s evidence as to the application of these payments 
was incompctent, and therefore no showing as to the $400, 
paid by defendant on the Murdock mortgage from proceeds 
of the tow, was to be considered as in the record. That 
contention of plaintiff having been overruled, it was sup- 
posed that the diserepaucy between the claims of defend- 
ant, less the admitted payments and the amount of the 
decree, was removed. That there might be no injustice 
done, another hearing was ordered as to this question of 
the amount. 

Two objections are now made to the amount of the judg- 
ment: Iirst, that it appears that defendant’s note of $600, 
secured by mortgage bearing date Angust 24, 1897, was 
without consideration at the time it was given, snd its 
real consideration was a part of the $2,653.65 of advance- 
ments claimed, and its amount should be deducted from 
them; second, that the real amount of advancements shown 
by the record was only $1,454.39, exclusive of interest. 
Both of these claims are entirely new ones, quite incon- 
sistent with both the original and reply briefs of plaintiff 

‘in error. It is claimed that they should be considered now, 
as supporting the error assigned in the allegation that the 
findings of the trial court are not supported by the evi- 
dence. Defendant urges, on the other hand, that this new 
contention can not be considered under the assignment of 
error that the judgment is not sustained by sufficient evi- 
dence. 

The decisions of this court seein to be clear that one who 
wishes to raise this question of error in the amount of 
recovery, must do so, in terms, in his motion for a new 
trial and in his petition in error. It is expressly made one 
of the grounds for a new trial in subdivision 5 of section 
314 of the code. It is held that, to make it available in 
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actions ex contractu, it must be expressly called to the 
trial court’s attention. Mammond vr. Edwards, 56 Neb. 
631; Riverside Coal Co. v. Holmes, 36 Neb. 858; Nye & 
Schneider Co. v. Snyder, 56 Neb. 754; Wachsmuth v. 
Orient Ins. Co., 49 Neb. 590; Montgomery v. Albion Bank, 
50 Neb. 652; Beavers v. Missouri P. R. Co., 47 Neb. 761. 
We have, however, examined the record and, if the ques- 
tions had been distinctly raised, there is evidence to sus- 
tain the trial court in its conclusion that the $2,653.65 
were all advanced, and that it was additional to the loans 
evidenced by the notes. Mr. Jerome, while his attention 
was not apparently explicitly directed to the question of 
whether the advancements claimed included any part of 
the consideration for the $600 note, testifies that he re- 
ceived the consideration for the note and he received the 
advancements. It may be true that the statements made 
by the bank to Jerome, at the time, as to the application 
of the proceeds of the five cars of tow, are not alleged as 
accounts stated, and are perhaps not conclusive upon 
plaintiff, but they are certainly competent to refresh Mr. 
Gerrard’s. recollection, and he testifies that they represent 
the facts. Taking them as correct, and declining to as- 
sume, what nowhere appears from the evidence and is 
clearly contrary to these statements, that the $600 note 
should be charged against the advancements, the decree 
does not vary from a careful recomputation more than a 
few dollars, not more than different methods of computing 
so complicated a transaction will account for. 

It is recommended that the judgment of the trial court 
be affirmed. 


AMES and OLDHAM, CCG., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court is 


AFFIRMED. 


Vou. 71] JANUARY TERM, 1904. 267 


Perrine v. Knights Templar’s & Masons’ Life Indemnity Co. 


JOSEPHINE G. PERRINE V. KNIGHTS TEMPLAR’S AND MASONS’ 
LirE INDEMNITY COMPANY.* 


FrLtep Marcu 2, 1904. No. 13,400. 


1. Insurance Certificate: AcTION: VENUE. An action upon a benefit 
certificate or insurance policy is transitory and not local in its 
nature, and may be brought in whatever state the company issu- 
ing the policy can be found, without any regard to where the con- 
tract of insurance was made or the subject thereof was located. 


2. Appearance. The appearance of a defendant, for the sole purpose 
of objection by motion to the jurisdiction of the court over his 
person, is not an appearance to the action; but, where the motion 
also challenges the jurisdiction of the court over the subject 
matter of the controversy and is not well founded, it is a vol- 
untary appearance equivalent to a service of summons. 


Error to the district court for Jefferson county: 
CHARLES B. Lerron, JUDGE. Reversed. 


Clark Varnum and Montgomery & Hall, for plaintiff in 
error. 


Lamb & Wurzburg and R. A. Clapp, contra. 


OLDHAM, C. 


Plaintiff in this cause of aci’.n was the beneficiary 
named in a benefit certificate issued by the defendant, 
Knights Templar’s and Masons’ Life Indemnity Company, 
a mutual benefit association, organized and incorporated 
under the laws of the state of Dlinois, and doing business 
throughout the several states of the Union. In 1900, the 
defendant, in compliance with the laws of this state gov- 
erning mutual benefit associations, signed, sealed and de- 
livered to John F. Cornell, auditor of the state-of Ne- 
braska, a power of attorney by which it constituted. him, 
as auditor of the state, and his successors in office its 
attorney in fact, upon whom all lawful processes in any ac- 
tion or proceeding within the state of Nebraska might be 


* Rehearing allowed. See opinion, p, 273, post. 
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served. Within six months after such power of attorney 
had been delivered to the auditor of Nebraska, the plaintiff 
instituted this suit in the district court for Jefferson 
county, Nebraska, by filing her petition, in which she al- 
leged that defendant was indebted to her on her benefit cer- 
tificate in the sum of $850. On the 3d day of August, 1900, 
summons was issued on this petition and delivered to the 
sheriff of Lancaster county, and service of summons was 
accepted by John F. Cornell as auditor of the state. When 
this summons was returned, objection to the jurisdiction of 
the court over the person of defendant was filed and sus- 
tained by the district court. An alias summons was there- 
upon issued and directed to the sheriff of Jefferson county, 
and service thereon was attempted to be had upon Charles 
Weston, successor of John F. Cornell, as auditor of the 
state. This service, on objection, was likewise quashed 
and plaintiff, by order of the court, was awarded a second 
alias Summons. The second alias summons was accord- 
ingly issued and placed in the hands of the sheriff of 
Jefferson county, and service of the same was made by 
the sheriff of said county upon Charles Weston, auditor, 
in the county of Jefferson, on the 21st day of November, 
1901. On the 28d day of December, 1901, defendant filed 
the following objections to the jurisdiction of the district 
court for Jefferson county: 

“Comes now specially the above named defendant, for 
the sole purpose of objecting to the jurisdiction of the 
court and for no other purpose, and submits the court is 
without jurisdiction of the subject matter or of the person. 
of the defendant, for the following reasons: (1) That 
there has been no service of summons herein. (2) That 
there has been no legal service of summons herein. (3) 
That the pretended service is under an alias summons 
issued without authority, and without a precipe having 
been first filed therefor. (4) That the defendant was never 
found nor served with summons in said county, and never 
could have been found and served with summons in said 
county. (5) That the defendant is a foreign cooperative 
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and mutual insurance company, doing business in the state 
of Nebraska only by ‘virtue of license issued to it by said 
state as. such corporation, and neither the alleged cause of 
action, nor any part thereof, arose in Jefferson county or 
in the state of Nebraska, and the plaintiff is not now, nor 
ever has been, a resident or citizen of the state of Ne- 
braska. (6) That, at the time of the filing of the petition 
in the above entitled cause, under which jurisdiction is 
claimed to have been obtained, defendant had neither 
property in nor debts owing to it in said Jefferson county, 
neither had it an agent in said Jefferson county, nor could 
it be summoned therein. (7) That the said petition herein, 
under which the second alias sumnious was issued, was 
filed on the 8d day of August, 1900, and summons issued 
thereon without a then present ability to serve the same 
upon the defendant, or its alleged agent or attorney, in 
said Jefferson county, Nebraska; that the said second alias 
summons, under which service is alleged to have been 
made, was issued more than one year after the filing of 
said petition under which it was issued, and after the court 
had twice sustained objections to its jurisdiction for the 
reason that, at the time the petition was filed and the 
cause commenced, bo service of summons could be had 
upon the defendant in said Jefferson county. (8) No 
service of summons upon the auditor of the state of Ne- 
braska in his official capacity can be made beyond the 
boundaries of said Lancaster county in said state, his offi- 
cial residence, and that no service of summons herein could 
be made upon the said auditor. (9) That no service could 
be had herein upon Charles Weston, auditor of public 
accounts, in said Jefferson county, or elsewhere. (10) 
That the alleged service of summons upon the said Charles 
Weston was and is void.” 

Affidavits in support of and counter affidavits were filed 
to these objections, and on the hearing thereof the court 
rendered the following order and judgment: 

“Now on this 16th day of May, 1903, this cause came 
on to be heard upon the defendant’s objections to the juris- 
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diction of this court; upon due consideration whereof the 
court doth sustain the objections of defendant as to juris- 
diction. To which ruling of the court the plaintiff then 
and there duly excepts, and forty days from the rising of 
the court is given to plaintiff to prepare and present her 
bill of exceptions. And, thereupon, the following order 
was made by the court, to wit: “This cause is hereby dis- 
missed at plaintiff’s costs.’ ” 

To reverse this judgment, the plaintiff brings error to 
this court. 

We are first asked to examine into the holdings of the 
court on the return of each of the summonses, the service 
of which were quashed by the order of the district court. 
This, however, we can not do in view of the fact that no 
final judgment was entered by the court when service was 
quashed on either of the former summonses, and piaintiff 
acquiesced in each of these orders by applying for and rc- 
ceiving leave from the court to issuc its alias summons; so 
that our investigation will be limited to the action of the 
court in sustaining the objections to jurisdiction at its 
last hearing. 

There are three special requisites of jurisdiction of 
courts in personal actions: The first of these is, jurisdic- 
tion of the person of the plaintiff; second, jurisdiction of 
the person of the defendant; and, third, jurisdiction of the 
subject matter of the action. As to the first requisite, the 
court was fully invested with it by the action of plaintiff 
herself in filing her petition and executing an undertaking 
for costs. Concerning the third requisite, the ‘istrict 
court being a court of general common law jurisdiction 
was invested with jurisdiction of the subject matter of the 
controversy, if the action were personal and transitory 
in its nature. The fact that the cause of action was against 
a foreign insurance or beneficiary company and the bene- 
ficiary did not reside in the state, and that the contract 
was entered into in another state, would not oust the juris- 
diction of the district court of this state of the subject 
matter of the controversy, if the defendant were found 
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within the state. The authorities all seem to agree that an 
action upon a benefit certificate or insurance policy is 
transitory and not local in its nature, and may be brought 
in whatever state the company issuing the policy can be 
found, without any regard to where the contract of insur. 
ance was made or the subject thereof was located. Mohr 
& Mohr Distilling Co. v. Insurance Cos., 12 Fed. 474; 
Northwestern Mutual Infe Ins. Co. v. Lowry, 20 8. W. 
(Ky.) 607; Johnston v. Trade Ins. Co., 182 Mass. 432. 
And the same principle applies to actions on policies of 
fire insurance. Insurance Co. of North America v. Me- 
Limans & Coyle, 28 Neb. 653. It is therefore apparent that 
the district court for Jefferson county had jurisdiction 
both of plaintiff and of the subject matter of the contro- 
versy; and it also follows that, if either by proper service 
of process or by the voluntary appearance of the defendant 
in that court, it acquired jurisdiction of the person of the 
defendant, then defendant’s objections should have been 
overruled. 

It is obvious, from an examination of the objections filed, 
* that defendant intended by its special plea to challenge 
the jurisdiction of the court, not only over the person of 
defendant, but also over the subject matter of the contro- 
versy. The question then arises, can a defendant, without 
entering a general appearance, challenge the jurisdiction 
of a court over the subject matter of a controversy there 
pending? The question of a right to challenge jurisdiction 

without an appearance has been before this court on nu- 
* merous occasions, and the rule announced by Lake, C. J., 
in the early case of Crowell v. Galloway, 3 Neb. 215, has al- 
ways received our commendation. In that case the learned 
chief justice said: 

“Tt is a general, and we think a wholesome rule of prac- 
tice, that if a defendant intend to rely upon the want of 
personal jurisdiction as a defense to a judgment, he must 
cither make no appearance, or if at all, for the single pur- 
pose of questioning the right of the court to proceed; and 
if he do more than this, and appear for any other purpose 
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at any stage of the procecdings, he shall be held thereby to 
have waived all defects in the original process, and to have 
given the court complete jurisdiction over him for all the 
purposes of the action.” 

In Elliott v. Lawhead, 43 Ohio St. 171, defendant was 
served by publication, and filed a special appearance ex- 
cepting to the service, and also challenging the jurisdic- 
tion of the court as to the subject matter of the contro- 
versy. In disposing of the case, Johnson, J., speaking for 
the court said: 

“This motion assigns two reasons why it should be 
granted: First, want of legal and proper service; and, 
second, because the court had no jurisdiction of the sub- 
ject matter. This last ground was in the nature of a de- 
murrer to the jurisdiction of the court, and was in itself an 
appearance in the case. It amounted to a waiver of serv- 
ice, and gave the court jurisdiction over the person of de- 
fendant. It is true the defendant ‘comes for the purpose 
of filing this motion and for no other purpose,’ and had 
the motion been confined to want of proper service it 
would not have operated as an appearance. It was not so 
limited, but embraced an additional reason, to wit, the 
right of the court to hear and determine the subject mat- 
ter. The rule is that where a defendant appears solcly 
for the purpose of objecting to the jurisdiction of the court 
over the person, such motion is not a voluntary appearance 
of defendant which is equivalent to service. Where, how- 
ever, the motion involves the merits of the case made in 
the petition, the rule is otherwise. Handy v. Insurance 
Co., 87 Ohio St. 366; AMaholm v. Marshall, 29 Ohio St. 
611.” 

We therefore conclude.that, by challenging the juris- 
diction of the court over the subject matter of the con- 
troversy, the defendant entered a general appearance, and 
this being true, it is immaterial whether the service of 
summons upon the defendant, or rather upon its alleged 
attorney in fact, the auditor of this state, was properly 
or improperly made. 
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We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 


AMES and Hasrines, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judginent of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 


The following opinion on rehearing was filed December 
7, 1904. Judgment of reversal adhered to: 


Appearance: JURISDICTION. An appearance for the purpose of object- 
ing to the jurisdiction of the court of the subject matter of the 
action, whether by motion or formal pleading, is a waiver of all 
objections to the jurisdiction of the court over the person of 
defendant, whether the defendant intended such waiver or not. 


OLDHAM, C. 


This is a rehearing. The former opinion is found, antec, 
p. 267. The case is fully stated in that opinion. It is 
now urged that the objections raised by the defendant in 
error in the court below were to the jurisdiction of the 
court over the person of the defendant, and nothing more, 
because the grounds assigned relate alone to the jurisdic- 
tion of the person. The pleading filed in the court below 
states, “Comes now specially above named defendant for 
the sole purpose of objecting to the jurisdiction of the 
court, and for no other purpose, and submits that the 
court is without jurisdiction of the subject matter or of 
the person of the defendant for the following reasons”; 
whereupon the reasons are set forth, ten in number. We 
are now urged to disregard the challenge therein made to 
the jurisdiction of the subject matter and treat it as sur- 
plusage. Our duty in this matter depends upon whether 
or not, under the “reasons assigned,” there could have 


been anything considered by the court except the sole 
a 
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question of jurisdiction over the person of the defendant; 
not upon what was considered, but what might have been 
properly considered and determined by the court. We 
have taken our code from Ohio, and the practice of that 
state is analogous to ours. In Smith v. Hoover, 389 Ohio 
St. 249, the court said: 

“The appearance of a defendant in court for the sole 
purpose of objecting, by motion, to the mode or manner 
in which it is claimed that jurisdiction over his person 
has been acquired, is not an appearance in the cause, or a 
waiver of any defect in the manner of acquiring such juris- 
diction; while, on the other hand, the appearance for the 
purpose of contesting the merits of the cause, whether by 
motion or formal pleading, is a waiver of all objections 
to the jurisdiction of the court over the person of defend- - 
ant, whether the defendant intended such waiver or not. 
In respect to this question, an important distinction is 
made between an objection to the jurisdiction of the sub- 
ject matter of the suit, and of the person of defendant, 
although complete jurisdiction in the court to hear and 
determine the action is not acquired unless the court has 
jurisdiction over both the subject matter and the person. 
An objection to jurisdiction over the subject matter is a 
waiver of objection to the jurisdiction of the person, while 
an objection to the jurisdiction of the person is a waiver 
of nothing.” 

With these considerations in view we turn to the “rea- 
sons assigned”: 

“5. That the defendant is a foreign cooperative and 
mutual insurauce company doing business in the state of 
Nebraska only by virtue of a license issued to it by said 
state as such corporation, and neither the alleged canse of 
action, nor any part thereof, arose in Jefferson county or 
in the state of Nebraska, and the plaintiff is uot now, and 
never has been, a resident or citizen of the state of Ne 
braska. 

“7, That the said petition herein, under which the 
second alias summons was issued, was filed on the third 
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day of August, 1900, and summons issued thereon without 
a then present ability to serve the same upon the defend- 
ant, or its alleged agent or attorney, in said Jefferson 
county, Nebraska: that the said seeond alias summons 
under which service is alleged to have been had was issued ' 
more than one year after the filing of said petition under 
which it was issued, and after the court had twice sus- 
tained objections to its jurisdiction for the reason that, 
at the time the petition was filed and the cause com- 
menced, no service of summons could be had upon the de- 
fendant in said Jefferson county.” 

The 5th objection challenges the right of the plaintiff to 
bring and maintain the action in Jefferson county. This 
raises the legal question whether or not the alleged cause 
of action set forth in the petition was local or transitory. 
The challenge was made to the court by apt language in 
the formal part of the instrument and in the reasons as- 
signed, and is a jurisdictional question, not of the per- 
son, but of the subject matter of the action. And when 
followed by an exhaustive showing on this point, as was 
done, of the truth of these allegations, we can come to but 
one conclusion, and that is, it was the intention of the 
pleader to challenge the jurisdiction of the court over the 
subject matter, and that he has done so both by his aver- 
iwnents and by the evidence. And again, the 7th assign- 
ment, if it means anything, is a plea of res judicata of the 
matters then pending before the court. It would be diffi- 
cult to understand how the language of this assigninent 
could be used for the sole purpose of challenging the juris- 
diction of the court over the person of the defendant. 
That, to avoid an appearance, the objections must be con- 
fined to this purpose has been the holding of this court 
from its organization. 

We therefore conclude that our former opinion is sound 
in principle and should be adhered to, and we so recom- 
mend. 


AMES, C., concurs. Lerron, C., not sitting. 
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By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is adhered to. 


REVERSED. 


WILLIAM Von DOHREN V. JOHN Derre PLow. CoMPany. 
Fitep Marca 2, 1904. No. 13,304. 


1. Sale: Inprrt%p Warranty. The law is well settled that the pur- 
chaser of personal property, under an implied warranty that the 
same is well made and reasonably suitable for the purposes for 
which it is purchased, has a reasonable time within which to 
test the same to determine whether or not it is as warranted, 
and such question is ordinarily one for the jury. 


2. Contract: Rescisstion. After he has made the test, and has dis- 
covered all of the defects which he claims exist, and calls the 
attention of the seller thereto, and the seller refuses to make any 
changes but insists that the article is as represented, the pur- 
chaser must at once return it, or his right to do so will be lost. 


AVFIRMANCE. In such case, where the property is a corn 
sheller, purchased for custom work, and the purchaser continues 
to use the machine, after such refusal by the seller, for a day and 
a half, and until he has finished all the work he has on hand, 
and then keeps the machine in his shed for twenty-four days 
before offering to return it, it will be held, as a matter of law, 
that he has elected to affirm the contract as made. 


Error to the district court for Douglas county: Len S., 
Ester, JUDGE. Affirmed. 


John T. Cathers and J. O. Detweiler, for plaintiff in 
error. 


FA. Brogan, contra. 


Fawcett, C. 


Defendant in error, hereinafter styled plaintiff, brought 
this action in the court below to recover from plaintiff in 
error, liereinafter styled defendant, the value of a corn 
sheller, which plaintiff alleges it sold and delivered to 
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defendant on June 13, 1901, for an agreed price of $487.18. 

For answer, defendant admits that he ordered the shel- 
ler, admits that he refused to pay plaintiff therefor, and 
denies each and every other allegation contained in the 
petition. : 

For further answer, defendant alleges that he is a dealer 
in agricultural implements and purchased the sheller for 
one Fred H. Voss, to whom the said machine was de- 
livered by plaintiff, on his order; that the machine was 
defective in several respects set out in the answer; that 
it would not do the work for which it was intended, in 
a satisfactory manner; that the machine was purchased 
from plaintiff under an implied warranty that it was a 
new machine, and a machine reasonably suitable and fit 
for the purpose for which it was intended and ordered, 
and that it would do the work for which it was intended to 
be used, in a reasonable, proper and suitable manner. 
Yor reply, plaintiff admits that it sold the machine to 
defendant on an implied warranty, as alleged, but denies 
each and every other allegation in defendant’s answer, _ 
except such as are contained in plaintiff’s petition. 

The evidence shows that Voss took the machine to his 
home, near Millard, in Douglas county, and on June 138, 
1901, set the same up for work and shelled corn with it 
that day. The machine not operating to Voss’ satisfaction, 
he reported the matter to defendant who, in turn, reported 
it to plaintiff. That plaintiff’s expert, one R. J. Teare, 
went to Millard a few days thereafter to inspect the ma- 
chine, but Voss was not shelling that day, so it was agreed 
that he, Teare, should return again on June 25. On the 
25th of June, Voss started to shell corn at the farm of 
John Seibord, about 6 o’clock in the morning, and con- 
tinued to shell at that.place until 6 in the evening. Mr. 
Teare appeared on the scene about 11 o’clock in the fore- 
noon and inspected the machine, watching its operations 
until they quit for dinner. After dinner he again went 
out and watched the working of the machine for about 
three-quarters of an hour. He testifies that during all 
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the time he was there the machine was running perfectly 
and doing its work well in all respects; that Voss called 
his attention to the matters he was complaining about 
and wanted him to make several changes in the machine; 
that he refused to make any of the changes or do anything 
about the matter, except to give Voss an order on the de- 
fendant for the material for rebabbitting one of the boxes, 
which would cost about 40 or 50 cents, instructing defend- 
ant to charge the same to plaintiff; that Voss accepted 
the order and said he would have it done. He testifies, 
positively, that he then and there refused to make any of 
the other changes or betterments which Voss called for. 
This testimony is corroborated by the cross-examination of 
Voss, himself, as appears on page 55 of the bill of excep- 
tions. 

After this interview, Teare left the place and returned 
to his home in Omaha. Voss continued to run the sheller 
all that afternoon until 6 o’clock, at which time he fin- 
ished the job of shelling he had for John Seibord. He 
then moved his machine to the farm of Henry Reimer, 
where he shelled something over 200 bushels of corn, after 
supper that evening. The next day, June 26, he moved 
the machine to Charles Seibord’s, where he ran it all 
day and until he had finished the shelling at that place. 
Having finished all the work he had on hand, he then 
hauled the machine home, put it in his shed and permitted 
it to remain there from that time, June 26, until July 20, 
when he hauled it to plaintiff’s place of business in Omaha, 
and demanded a rescission of his contract. Plaintiff re- 
fused to receive the machine, so Voss left it on one of the 
public streets of Omaha, near plaintiff’s place of business, ° 
and went away. The machine has remained there until 
this time. 

After both sides had rested, plaintiff moved the court 
to direct a verdict in favor of the plaintiff for the amount 
of its claim. The court overruled the motion, and sub- 
‘mitted the case to the jury. After the jury had been out 
for some time, it returned and asked for further instruc- 


Vou. 71] JANUARY TERM, 1904. 279 


Von Dohren y. John Deere Plow Co. 


tions, which the court gave, and, soon thereafter, the jury 
returned a verdict in favor of the plaintiff for the full 
amount claimed in its petition, with interest, upon which, 
after overruling defendant’s motion for a new trial, the 
court entered judgment. 

Numerous errors are assigned by defendant as to the 
giving and refusing of instructions, and particularly as 
to the giving of the instructions given by the court after 
the jury had once retired; and extended arguments are 
niade in the briefs of the parties as to whether the contract 
was an executory or an executed contract. Under our 
view of the case, it is unnecessary to pass upon any of 
these questions. It is immaterial whether the contract 
is an executory or an executed contract, or whether the 
court correctly stated the law in its instructions or not, 
as, under the pleadings and evidence, there could not be 
any other result than the one which was reached. We 
think the court should have sustained plaintiff’s motion 
to direct a verdict. The law is settled, beyond all ques- 
tion, that the purchaser of personal property like that in 
controversy, under an implied warranty, has a reasonable 
time to test the same to ascertain whether or not it is as 
warranted, and, ordinarily, this would be a question for 
the jury; but, after he has made the test, and has dis- 
covered all of the defects which he claims exist, and calls 
the attention of the seller to these defects, and the seller 
refuses to make any changes, but insists that the machine 
is as represented, the buyer must at once return the prop- 
erty. He can not keep it and use it for any length of time 
thereafter, and certainly he could not continue to use it 
until he had finished the work in hand, and then put it 
in his shed and keep it for nearly a month, and claim that 
he had acted with promptness or even within a reasonable 
time. When Teare told Voss, on the afternoon of the 26th 

_of June, that he would not make any of the changes Voss 
demanded, and Voss continued to use the machine until 
he had finished all the work he had on hand, and then kept 
it for over three weeks in his shed before making any at- 
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tempt to return it, he thereby ratified the contract as 
made. 

We recommend that the judgment of the district court 
be affirmed. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


SIMPSON MCKIBBIN Vv. HENRY J. Day ET AL. 
Frrep Marcu 2, 1904. No. 13,379. 


r 


Venue: Summons To ANOTHER County. In a personal action for 
the recovery of money only, where a resident of the county where 
the action is brought is joined with a resident of another county, 
to authorize service upon the latter in the county of his residence 
there must be an actual right to recover against the defendants 
jointly, 


pw 


. Jurisdiction: Jornr Lispmiry. Where the allegations of the peti- 
tion in a case of that character are such as to include both a 
joint and several liability against the defendant, the jurisdiction 
of the court as to the nonresident on his several liability, is . 
sufficiently challenged by a plea to the jurisdiction, setting forth 
the fact of his residence in another county, and the service of 
process upon him therein, and upon the return of a verdict which 
negatives a joint liability, he is entitled to a dismissal. 


oe 


. Parties: Instruction. In an action for false and fraudulent rep- 
resentations in the sale of property, where a copartnership and 
the alleged members thereof are made defendants, and the rela- 
tionship of the other defendanis to such copartnership is put in 
issue, it is error for the court to instruct on the theory that the 
individual members of the copartnership are the only parties 
defendant. 


es 


Sale: RerrRESENTATIONS, Ordinarily, where a vendee has an oppor- 
tunity for inspection, representations by the vendor, as to the 
value of the property, are regarded as mere expressions of opin- 
ion, and afford no basis for an action of fraud and deceit. 


Fraup. But where such representations are based on 
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special knowledge of the vendor, which he obtained or pretends 
to have obtained, by handling the property or invoicing it, and 
are believed by the vendee, and acted upon by him to his injury, 
they amount to actionable fraud. . 


Error to the district court for Lancaster county: Lin- 
COLN Frost, JUDGE. Reversed. 


A. EH. Harvey and Stewart & Munger, for plaintiff in 
error. 


L. C. Burr, contra. 


ALBERT, C. 


Henry J. Day brought this action in the district’ court 
for Lancaster county against Simpson McKibbin, George 
J. McKibbin, John 8. McKibbin and McKibbin Brothers, 
a copartnership. Service on all of the defendants save 
Simpson Mekibbin was had in Lancaster county. Simp- 
son McKibbin was a resident of Phelps county, and sum- 
mons issued to that county for him and was served on him 
there. ‘ 

The allegations of the petition are, in substance, as fol- 
lows: That the defendant McKibbin Brothers is a co- 
partnership composed of the other defendants herein. 
’ That, on a certain date, the plaintiff was the owner of 
certain real and personal property in Phelps county, and 
the defendants were the owners of a certain house and lot, 
stock of merchandise and store fixtures in the city of 
Lincoln. That, on said date, the defendants, with intent 
to cheat and defraud the plaintiff, and for the purpose of | 
inducing him to exchange his said property in Phelps 
county for the property of the defendants, falscly and 
fraudulently represented to him that their said house was 
well built, in good repair, and would rent for $50 a month, 
and that the said house and lot were worth the sum of 
$8,000; that an invoice of the said stock of merchandise 
had been taken about four months before, that it invoiced 
$6,700; that the stock had been increased since such in- 
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voice, and said stock and fixtures were worth $7,000; that 
said stock was new and well selected, and had not been in 
the store more than one year; that the business conducted 
with said stock and fixtures was prosperous, and that the 
daily sales thereof had averaged $80 a day, as shown by 
the defendants’ books. 

The plaintiff alleges that he relied upon said representa- 
tions, believed them to be true, and was thereby induced 
to make said exchange with the defendants. That the said 
representations were false, as the defendants well knew, 
in this: The said house was not well built, was not in 
good repair and would not rent for $50 a month; that the 
said invoice of stock, taken by the defendants, did not 
show the value thereof to be $6,700, and the said stock 
had not been increased since such invoice; that said stock 
was not new or well selected, but old and shop worn, and 
consisted of odds and ends of little value; that the business 
conducted with said stock and fixtures was not prosperous, 
and the daily sales thereof averaged much less than $80 
a day; that the said stock of goods and fixtures were not 
worth to exceed #3,000, and the said house and lot were 
not worth to exceed $4,000. The damages are laid at some 
$6,000. 

Simpson McKibbin, who, as we have seen, was not a 
resident of the county in which the action was brought and 
was not served with process there, filed a separate answer 
in which he interposed a plea to the jurisdiction of the 
court over his person, setting up the fact that he resided 
in Phelps county, was served with process in that county, 
was not a member of the firm of Mcl<ibbin Brothers and 
was not interested therein directly or indirectly. In his 
answer he admitted having made the trade set forth in the 
petition, but denied all the other allegations therein con- 
tained. The other defendants answered, denying all the 
allegations of the petition. A trial resulted in a verdict 
in favor of the plaintiff and against the defendant Simp- 
son McKibbin, and in favor of George J. McKibbin and 
John S. McKibbin against the plaintiff. As to the co- 
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partnership, no verdict was returned. Simpson McKib- 
bin, thereupon, again challenged the jurisdiction of the 
court and asked to be dismissed. His motion was over- 
ruled and judgment entered against him in favor of the 
plaintiff, and in favor of George J. McKibbin and John §. 
McKibbin against the plaintiff. From the judgment in 
favor of the plaintiff, Simpson McKibbin prosecutes error, 
and from the judgment in favor of George J. McKibbin 
and John §. McKibbin, the plaintiff brings error. 

As to Simpson McKibbin, the principal question is that 
of the jurisdiction of the court to render judgment against 
him. The action is purely personal and for the recovery 
of money only, and does not fall within any exception to 
the general rule formulated in section 60 of the code, whic 
requires actions to be brought in the county in which th 
defendant, or some one of the defendants, resides, or may 
be summoned. One of the latest cases construing that sec- 
tion is Stull Bros. v. Powell, 70 Neb. 152. In that case 
the authorities are collected and compared, and the con- 
clusion deduced therefrom is that, to authorize summons 
to another county in personal actions for the recovery of 
money only, there must be an actual right to join the resi- 
dent and nonresident defendants. In the body of the 
opinion it is said, in effect, that the right to maintain an 
action of that character against the nonresidents served 
in another county, would depend upon the plaintiff really 
having a right to recover from the resident defendants 
jointly with the others. That the plaintiff in this case 
did not “really” have such right seems to be established 
by the verdict of the jury. 

But it is insisted that the petition not only shows a joint 
liability by reason of the partnership relations of the 
defendants, but also a joint liability independent of such 
relations, and that, while the defendant Simpson McKib- 
bin in his plea to the jurisdiction denied that he was a 
member of the copartnership, he did not, in express terms, 
deny joint liability for the false and fraudulent representa- 
tions. We do not think such denial was necessary. Under 
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our rules of practice, the allegations of the petition are 
sufficient to sustain a judgment against any or all of the 
defendants, because a cause of action against each de- 
fendant, severally, is included in the allegations showing 
a joint liability. But it is only for the purposes of the 
joint liability that service of process on Simpson McKibbin 
in another county was authorized. Hence, when he alleged 
in his plea to the jurisdiction that he was a nonresident 
of the county where the action was brought, and was 
not served with process therein, but was served in another 
county, he stated facts sufficient to defeat the jurisdiction 
of the court, so far as it was sought to obtain a judgment 
against him severally, and when it was established by the 
verdict of the jury that he was not liable jointly with his 
codefendants, or any of them, he was entitled to a dis- 
missal. In Penney v. Bryant, 70 Neb. 127, this court held 
that, where a joint liability is asserted against several 
defendants in order to maintain an action against one or 
more of them in a county other than that where they re- 
side or are found, the latter are not to be held upon a 
different or several liability, even though it be disclosed 
by the pleadings and proof. 

As to the judgment-in favor of the defendants George 
J. McKibbin and John S. McKibbin and against the plain- 
tiff, we think it should also be reversed. In the statement 
of the issues to the jury, the court overlooked the fact that 
the firm of McKibbin Brothers, as such, was a party de- 
fendant, and whether the other defendants were members 
thereof was one of the issues in the case, and instructed 
on the theory that such other defendants were the only 
defendants. It is not difficult to see how this was pre- 
judicial to the plaintiff. If, as alleged, the firm was a 
party to the transaction, each member thereof was liable. 
because of that fact, whether he actually participated in 
said transaction or not. But as the issues were stated to 
the jury, it.was necessary for the plaintiff to show that 
each defendant participated in the fraud, in order to hold 
him liable. The instructions would have warranted the 
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jury in finding in favor of some of the defendants, even 
though it were established that the firm was a party to 
the fraud, and the other defendants composed such part- 
nership. It is obvious, we think, that the charge in that 
respect was erroneous. It was the duty of the court to 
instruct as to the issues, whether requested to do so or not. 
Kyd v. Cook, 56 Neb. 71; Hanover rire Ins. Co. uv. Stod- 
dard, 52 Neb. 745; Sandwich Jlfg. Co. v. Shiley, 15 Neb. 
109. The jury made no finding as to the defendant firin. 
It is probable that, had the issues been properly stated to 
the jury, it might have been implied from the two verdicts 
in this case that they found in favor of the firm, but, as 
the cause was submitted, no such inference can be drawn, 
because there is nothing in the entire charge whereby the 
jury were instructed as to the authority of one partner to 
bind the firm, or as to the liability of each meniber for the 
act of every other member in respect to the partnership 
business. 

As the case goes back for a new trial, another feature 
of the instructions should be noticed, and that is, the fail- 
ure to distinguish between the representations in regard 
to the value of the house and lot and the amount for 
which said property would rent, and the other representa- 
tions alleged to have been made by the defendants. The 
exchange was nade, after the plaintiff had examined the 
property which the defendants gave him in exchange for 
his. He had equal opportunity with the defendants to 
ascertain the value of the house and lot, and the rental 
value thereof. Under such circumstances, their represen- 
tations in that regard were mere expressions of opinion, 
and he would not be warranted in relying upon them. Vos- 
trum v. Halliday, 39 Neb. 828; JIch night vr. Thompson, 39 
Neb. 752; Crocker v. Manley, 164 Tl. 282. Such expres- 
sions “are regarded as trade talk which every man of 
intelligence reeeives cum grano salis.” Gordon v. Butler, 
105 U. S. 553; Mooney vu. Miller, 102 Mass. 217. As to the 
value of the stock of goods and fixtures, a different rule 
would apply, because the representations in regard to their 
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value, according to the plaintiff’s theory, appcar to have 
been based on special knowledge of the defendants’ ob- 
tained by handling the goods and invoicing them. But, in 
its instructions to the jury, the court made no distinction 
between the representations made in respect to the value 
of the real estate or the amount for which it would rent, 
and the other representations of which plaintiff com- 
plained. There can be no doubt that this was error, and 
prejudicial to Simpson McKibbin. It will no doubt be 
avoided on another trial. 

It is therefore recommended that the judginent in this 
case be reversed and the cause remanded for further pro- 
ceedings according to law. 


FAWCETY® and GLANVILLE, CC., concur. 


By the Court: For the reasons stated iu the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings according 
to law. 

‘ REVERSED. 


Howarp H. BALDRIGE ET AL., APPELLEES, V. JOHN COFFMAN 
ET AL., APPELLEES, IMPLEADED WITH JOHN Qt. CONKLIN, 
APPELLANT. 

Firep Marcu 2, 1904. No. 13,276. 


Partition: STATEMENT OF AccouNT. Where an action in partition in- 
volves an accounting of transactions between the parties extend- 
ing over a long series of years, it is the duty of the trial court; 
by himself or a referee, to state the account, giving the items or 
classes of items and sums credited and charged to the respective 
parties, and the facts, in his opinion, affording a reason therefor, 
so that this court may form a judgment as to whether the con- 
clusion reached is justified by the law and the evidence. 


APPEAL from the district court for Lancaster county : 
LINCOLN Frost, Jupee. Affirmed in part. 


Vou. 71] JANUARY TERM, 1904. 287 


Baldrige v. Coffman. 


Billingsley & Greene and R. H. Hagelin, for appellant. 


Baldrige & De Bord and T. J. Doyle, contra. 


DurFtp, C. 


This is an action for partition. The real estate involved 
formerly belonged to Samuel Coffman and John R. Conk- 
lin. In 1884 these parties formed a partnership to own and 
operate a stock farm near Denton in Lancaster county, 
Nebraska, to buy, feed and sell cattle, hogs and horses. 
This partnership continued to transact business until 
some time in 1895, and no settlement of the partnership 
accounts was ever had between them. Conklin conveyed a 
one-half interest in the land to Mr. Baldrige, and Samuel 
Coffman conveyed a one-half interest to his son John Coff- 
man. Baldrige, after obtaining his interest, conveyed one- 
half thereof to Mr. De Bord, and these parties brought 
this action to obtain partition of the land. One Thompson 
intervened, claiming a lien upon the land because of cer- 
tain sales for delinquent taxes at which he was the pur- 
chaser. As his lien was established and allowed by the 
court, it will not be necessary to make any further refer- 
ence thereto. Pending the suit Samuel Coffman died, and 
the case has been revived in the name of his heirs. These 
heirs claim that the land was part of the partnership assets 
of Coffman & Conklin, and that whatever interest Bald- 
rige obtained by his deed from Conklin was subject to the 
payment of a debt of $30,000 or more, due to Samuel Coff- 
wan from the partnership of Coffman & Conklin. On the 
other hand, John R. Conklin claims that the partnership 
of Coffman & Conklin is indebted to him in a sum aggre- 
gating something like $40,000, that the land was part of 
the partnership assets and is subject to the payment of 
that claim. On the trial, the court found that the land 
was not partnership property but that Conklin and Coff- 
man each owned an undivided one-half anterest therein, 
and, in relation to the accounting asked for, the decree 
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recites: “And the court finds against the said John R. 
Conklin and John Coffinan, Mary Coffman, Blanche Coff- 
man, Charles Coffman, Gertrude Caine, Annette Morris, 
Kate C. Hale, William Coffman, administrator of the 
estate of Samuel Coffman, deceased, Rollo Moore, T. J. 
Doyle, guardian ad litem of Rollo Moore, upon the several 
petitions for an accounting, and that there is not sufficient 
evidence before the court upon which to make the account- 
ing asked for therein.” And it was decreed that the peti- 
tion of the parties for an accounting be dismissed, without 
prejudice to a new action. From this finding and decree 
John R. Conklin has appealed. 

We are inclined to believe that the court erred in dis- 
missing the parties fron. court without making an account- - 
ing, and, until the accounting is inade and it is determined 
whether there is anything due from one partner tu tlhe 
other, it would be useless to determine the legal rights of 
the parties to the land in question. If there was not suffi- 
cient evidence before the trial court to enable it to state 
an account between the parties in a satisfactory manner, 
we are certainly in no position to review the case if, in 
fact, there is any question for us to review. In Hanson 
v. Hanson, 4 Neb. (Unof.) 880, we have said: 

‘When an action in partition involves an accounting of 
transactions between the parties extending over a long 
series of years, it is the duty of the trial court, by himself 
or a referee, to state the account, giving the items or 
classes of items and sums credited and charged to the re- 
spective parties, and the facts, in his opinion, affording a 
reason therefor, so that this court may form a judgment 
as to whether the conclusion reached is justified by the 
law and the evidence.” : 

In this case the partnership continued in business for 
ten years or more, no settlement having been made during 
that time. Accounts ageregating nearly a half million 
doHars are involved. Without any finding by the court as 
to what should be allowed or disallowed, with no oppor- 
tunity for atturneys to point out errors made by the trial 
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court in allowing or disallowing one or several items on 
one side or the other of the account, with a distinct refusal 
of the court to pass upen the question at all because of the 
unsatisfactory state of the evidence, we are asked to take 
up the case and try it as an original action. This we can 
not consent to do. We have none too much time to devote 
to specific errors pointed out by parties who feel them- 
selves aggrieved by the rulings of the district court when 
such rulings are made and, as in the Hanson case, we are 
compelled to recommend that the case be remanded to the 
district court, with orders to state an account between 
John R. Conklin and the heirs of Samuel Coffman, and to 
make a finding of facts showing the items allowed and dis- 
allowed on the account of each. 

As the parties have acquiesced in the judgment of the 
district court so far as it established the tax lien claimed 
by Thompson, and finding Baldrige & De Bord the owners 
in fee of one-half of the land involved in the controversy, 
we recommend that the judgment of the district court be 
affirmed to the extent that it finds Thompson entitled to 
a lien for taxes and Baldrige & De Bord the absolute 
owners of a one-half interest in said land, and that it be 
reversed and remanded for a statement of the account 
between John R. Conklin and the heirs of Samuel Coff- 
man. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is affirmed in 
so far as it establishes a tax lien in the land in suit in 
favor of Thompson and in so far as it establishes the 
right of Baldrige & De Bord to a one-half interest in said 
land, and is reversed and remanded to the district court, 
with directions to state an account between John R. Conk- 
lin and the heirs of Samuel Coffman. 


JUDGMENT ACCORDINGLY. 
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A. F. HAIsH v. ABNER DILLON. 
Fintep Marci 2, 1904. No. 13,391. 


Stating an Account. In stating an account, as in making any other 
agreement, the minds of the parties must meet, and the trans- 
action must be understood by the parties as a final adjustment of 
the respective demands between them, and the amount then due. 


Ernor to the district court for Kearney county: Ep L. 
ADAMS, JuDGE. Reversed. 


Hague & Anderbery, for plaintiff in error. 


Lewis C. Paulson and J. L. MWePheeley, contra. 


Durrip, C. 


Plaintiff in error was plaintiff in the court below. THe 
sued Dillon on an open acconnt claiming a balance due of 
$65.60 for various items, including some work done for 
Dillon by a hired hand, one Capps. Dillon answered, 
first, by a general denial, and, second, that a full and final 
settlement was had between plaintiff and himself, in 
which it was found that there was a balance due the plain- 
tiff of $30.60, provided, however, that Capps should verify 
the amount of work that was done by him in the way of 
husking corn for the defendant, and that, if the amount 
charged for his work in the settlement should be reduced 
by him, then the amount of such reduction should be sub- 
tracted from the $30.60 otherwise agreed upon. That 
Capps reduced the amount claimed by plaintiff for his 
work by $9, thus fixing the amount of $21.60 as the 
amount due the plaintiff. It was further alleged that this 
amount had been tendered the plaintiff before suit brought 
and that he refused to accept the same. The reply of 
‘plaintiff denied a settlement. The evidence shows that 
some time in December the parties net and agreed upon 
the different items of the account existing one against the 
other, except an item of $18 for 90 hours’ work in husking 
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corn performed for Dillon by Capps, ihe hired man of 
Haish. Haish had a statement, which he claimed was fur- 
nished him by Capps, showing the number of hours that 
he worked, and it is conceded that if this statement is cor- 
rect, the balance agreed upon between the parties was 
$30.60 in settlement of all accounts between them. It 
appears, however, that Dillon was not satisfied with the 
statement, and refused to agree to the amount until it was 
verified by Capps; that Capps afterwards, when called on, 
claimed that the statement was incorrect and that he had 
worked only one-half the time shown by the statement. It 
is now insisted by Dillon that Haish agreed to accept in 
full settlement of his claim $30.60, less any overcharge 
which Capps should say was made for his services. 

It will be seen from this statement that Dillon defended 
upon the theory that an account had been stated between 
the parties, that a tender of the amount had been made, 
and that the action could not therefore be maintained; 
and in its third instruction the court told the jury: 
“Under the issues joined and under the answer filed, the 
burden of proof is on the defendant to prove by a fair 
preponderance of the evidence the settlement that he 
claims was made. Unless you are satisfied by a preponder- 
ance of the evidence that a settlement was made as alleged 
by him, then you will not consider such allegations in his 
answer.” It will be seen from this instruction that the 
case Was submitted to the jury upon the theory that what 
took place between the parties relating to a settlement had 
fixed and determined the amount due the plaintiff. In 
other words, that an account had been stated between 
them. We do not think that either the defendant’s an- 
swer, or the evidence offered in support thereof, shows an 
account stated. The rule is uniform that in stating an 
account, as in making any other agreement, the minds of 
the parties must meet. Lockwood v. Thorne, 18 N. Y. 285; 
Stenton v. Jerome, 54 N. Y. 480; Raymond v. Leavitt, 46 
Mich. 447; McKinster v. Hitchcock, 19 Neb. 100; Hen- 
driz v. Kirkpatrick, 48 Neb. 670. 
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Bloomley v. Granton & Watkins, 1 U. C.-C. P. 309, is a 
case very much in point. In that case the defendant ad- 
mitted a certain balance due to the plaintiff, from which 
was to be deducted an unascertained debt due to the de- 
fendant, and also a balance on a certain account due by 
the plaintiff to his brother, which he had agreed should 
be paid by the defendant out of moneys coming to the 
plaintiff. It was held that this was not evidence of an 
account stated. The court said: 

“The mere admission of the balance remaining on one 
part of a transaction or agreement, to be reduced by de- 
ductions concurrently agreed to be made on another part 
of such transaction or agreement, such deduction not be- 
ing ascertained or admitted in point of amount, does not 
admit any specific sum as presently due, so as to amount 
to evidence of an account stated, either at that time or at 
any prior period; such admission only shows a liability to 
account, or a state of accounts unadjusted. Nor would 
proof of the amount of the counterclaim to be deducted, 
show an admitted balance of the residue sufficient to sup- 
port the count on an account stated.” 

By Dillon’s answer it is shown that the parties them- 
selves never agreed upon the amount due from him to the 
plaintiff. Upon his own theory, the amount due was to 
be fixed by what should thereafter be stated by a third 
party. The minds of the parties never met upon the 
amount due. If they had, as well stated in the brief of 
plaintiff in error, this suit would never have been com- 
menced. It was because the account never was settled 
that the parties are in court. 

We recommend a reversal of the judgment and that the 
cause be remanded for another trial. . 


Lerron and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for another trial. 

REVERSED. 
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‘KITcHEN BrotHers Hote, COMPANY v. WILLIAM DIXON, 
RY His Next Frrenp, Davin KTMMEn. 


Frurp Maron 2, 1904. No. 13,423. 


1. Fellow Servants. A bell boy in a hotel, a part of whose duties con- 
sists in showing guests to their rooms, using the elevator for that 
purpose, and the elevator boy in charge of the elevator, both 
being employed and subject to the directions of the same master, 
are fellow servants. 


2. Petition: Neauicencr. Petition examined and held to charge negli- 
gence, causing the accident for which: damages are sought to he 
recovered, to the acts of a fellow servant. 


3. Pleadings: Issues: EvinEeNcre. An issue not made by the pleadings 
may be regarded as an issue in the case, where evidence is in- 
troduced and received thereon without objection, but when ob- 
jection is made that evidence offered is not within the issues, it 
is error to receive it, and to try and submit the case on the theory 
that such question is an issue in the case, if it is not in fact 
made so by the pleadings. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Reversed. 


B. T. White and J. B. Sheean, for plaintiff in error. 


Jefferis & Howell, contra. 


DuFFIg, C. 


The defendant in error recovered judgment against 
plaintiff in error, in a suit brought to recover for injuries 
received by falling into the elevator shaft of the passenger 
elevator in the Paxton Hotel, in the city of Omaha. At 
the time of his injury he was a bell boy in the employ of 
the hotel company, and a part of his duties was to accom- 
pany and show guests of the hotel to said elevator and to 
their respective rooms in said hotel, by’ taking and accom- 
panying said guests to and into said elevator to be carried 
as passengers to the floor upon which said guests had 
rooms. The elevator was operated by an elevator boy, 


i 
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whose duties required him to put the elevator in motion 
and operate the saine tn transporting guests, and other 
persons having a right to be transported thereon, to and 
from the different floors of said hotel building. It was 
the duty of the elevator boy to keep the doors of the eleva- 
tor shaft closed on each of the floors, when the elevator car 
was not stationed at a given floor ready for the entrance 
and departure of passengers into and from said elevator 
car. Paragraphs 814, 9 and 10 of the petition are in the 
following language: 

“814. That at the times hereinafter and heretofore men- 
tioned, it was the duty of the defendant to keep said ele- 
vator, elevator shaft and the doors leading to the car, in 
proper and safe condition, and it was the duty of said 
defendant to keep said elevator door on the first floor of 
the building herein mentioned closed at all times, except 
when the car of said elevator was standing at said floor 
ready to receive passengers and persons for transportation 
therein, and it was the duty of said defendant to keep the 
door of the elevator shaft at said floor in good order, so 
that the same would fasten from the inside and remain 
fastened in such manner that the same could not be 
opened from the outside without a key, and keep the same 
securely fastened at all times when said elevator car was 
not at said floor ready to receive passengers for transpor- 
tation in said car; that the defendant negligently failed 
to provide a proper fastening for said door, and negli- 
gently failed to keep said door closed at the time of the 
injury herein complained of, while said car was above the 
first floor, thus leaving the shaft of said elevator open, 
unguarded and without proper lighting about said elevator 
and the shaft, or any other warning; that the defendant 
negligently kept for use on the first floor of said building, 
at said elevator shaft, a door, through which entrance to 
the said shaft and the said car was made, said door being 
negligently and carelessly constructed ; that the same could 
be opened from the outside of said elevator shaft without 
a key, and that said door, on said occasion, was so negli- 
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gently and carelessly constructed and maintained that the 
same failed to catch when it was closed, all of which fore- 
going was well known to defendant herein, the plaintiff 
herein being ignorant at the time of said accident of the 
aforesaid conditions and the negligence of the defendant. 

“9, That, at the time aforesaid, to wit: on April 6, 1901, 
between the hours of 11 o’clock and 12 o’clock P. M., the 
plaintiff was directed by the defendant to take the baggage 
of a guest of said hotel, and accompany said guest to a 
room which had been assigned to said guest above the first 
floor of said building; and, at said time, the elevator man 
or boy in charge of the car of said elevator caused the door 
opening into the elerator-way, shaft or opening on the 
first floor of said building, where the plaintiff and said 
guest were, to be opened, and remain open while the said 
clevator man or boy stood near the said door or opening. 

“40. That, at said time, the defendant, well knowing the 
premises aforesaid, negligently and wrongfully left said 
door on said floor, where the plaintiff and said guest were, 
open, and the said elevator-way or shaft unguarded, and 
without any signal or warning; in consequence whereof 
the plaintiff aforesaid, while lawfully and properly on said 
eround floor in the building aforesaid, believing that the 
elevator car was there in the said shaft, and on the ground 
floor, in waiting and readiness to receive passengers for 
carriage, and induced to so believe by the fact that said 
door was standing open as aforesaid, and by the further 
fuct that said elevator man or boy, having charge of said 
car, was standing at or near said door and opening, ap- 
parently prepared to transport passengers in said car, and 
believing then by entering said door he would be stepping 
into the aforesaid elevator car, and it being dimly lighted 
in and about said shaft and car, entered and passed 
through said door or doorway; and the said elevator car 
not being in that portion of the shaft, but at some place 
above the ground floor of said building at that time, with- 
out any fault on his part, the said plaintiff fell into, down 
and through said elevator-way or shaft, from the ground 
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floor of said building to the lower floor or basement thereof, 
among timbers and structures, in the bottom of said 
shaft.” 

We have copied the foregoing paragraphs of the peti- 
tion for the reason that the court, in its instructions to the 
jury, and the defendant in error, in his argument in this 
court, assumed that the plaintiff below, in his petition, 
charged the defective condition of the lock or catch of the 
elevator door to be an act of negligence on the part of the 
defendant, and one of the proximate causes of the injury 
to the plaintiff below. The plaintiff below, in his testi- 
mony, in describing the accident and the causes that led 
thereto, states that, on or about midnight of the day the 
accident occurred, he was doing some work behind the 
counter in the Paxton Hotel office; that a guest arrived 
at the hotel and, after registering, desired to be assigned 
to a room; that plaintiff below was requested by the night 
clerk to show the guest to the room assigned to him; that 
he took the key of the room and the grip of the guest and 
started toward the elevator, the door of which stood open, 
the elevator boy who had charge at that hour being some 
30 feet away, standing in the rotunda of the hotel; that he 
turned his head and indicated to the elevator boy that his 
services were required, and, supposing that the car of the 
elevator was standing on a level with the office floor, from 
the fact that the door was open, he stepped into the eleva- 
tor shaft, and fell to the basement, some ten feet beneath, 
and on to the cross beams that supported the elevator, one 
of his legs being broken by the fall. It appears from other 
evidence in the case that, a short time prior to the acci- 
dent, another bell boy had taken a guest to one of the 
upper floors of the hotel, using the elevator for that pur- 
pose, the boy in charge of the elevator being absent at the 
time in the water closet; that, according to the rules and 
customs of the hotel, he closed the elevator door at the 
upper floor, upon leaving the elevator with the guest in his 
charge, after starting the elevator on its way down to the 
office floor by pulling the rope which controlled its action, 
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it being the custom for the bell boys to use the elevator in 
showing guests to their rooms, but to use the stairway of 
the hotel in returning to the office. This bell boy, one 
Mulligan, states that, on entering the elevator with the 
‘ruest, he closed the door, but he could not state whether 
he latch caught; and defendant in error insists that, on 

:ccount of the defective condition of the latch or lock of 
. the elevator door, it did not catch, and the door rolled back 
and opened of its own accord, and because of this defective 
condition of the lock, and of the negligence of the hotel 
company in not repairing the same so that it would catch 
and hold the door in place, the door came open, thus in- 
dicating to him that the car of the elevator was standing 
at the office floor, and that this negligence was the cause 
of his injury. As we read the petition, the negligence 
charged, and which caused the injury, was the act of the 
clevator boy in charge of the elevator in leaving the door 
on the office floor open, while in charge thereof, and while 
standing near the elevator entrance, the elevator ear not 
being at the office floor. 

The ninth paragraph of the petition, after reciting the 
direction of the clerk to the plaintiff below to show the 
guest to his room, then alleges: “And, at said time, the 
elevator man or boy in charge of the car of said elevator, 
caused the door opening into the elevator-way, shaft or 
opening on the first floor of said building, where the plain- 
tiff and said guest were, to be opened, and remain open 
while the said elevator man or boy stood near said door or 
opening.” The car of the elevator, as alleged in the next 
paragraph, “not being in that portion of the shaft, but at 
some place above the ground floor of said building at that 
tame.” 

-Whatever may have been the theory of the plaintiff be 
low in framing his petition, it certainly does not charge 
that the defective condition of the lock of the door was the 
proximate cause of the injury, but it does charge, in ex- 
plicit terms, that the injury arose from the elevator boy 
leaving the door open and standing in the vicinity, thus 
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indicating to the plaintiff below that the car of the eleva- 
tor stood at the office floor, and that he might safely enter 
the door of the elevator. That the elevator boy, through 
whose negligence it is charged the plaintiff below was 
injured, was a fellow servant is amply sustained by the 
authorities. Norfolk Beet-Sugar Co. vr. Koch, 52 Neb. 197; 
McCarty v. Rood Hotel Co., 144 Mo. 397; Stevens v. Cham- 
berlin, 40 C. C. A. 421, 51 L. R. A. 518, and note. That 
one servant can not recover from the common master for 
negligence of a fellow servant, where no negligence is 
charged against the master in employing, or keeping in 
his employ, the servant whose negligence caused the in- 
jury, is too well established to need a citation of authori- 
ties. The court admitted evidence of the defective condi- 
tion of the latch or lock on the elevator door, and it is now 
insisted that, because the trial proceeded upon the theory 
that that was an issue in the case and one of the acts of 
negligence charged against plaintiff in error, it is too late 
to raise the question at this time. And Colorado Mortgage 
& Investment Co. v. Rees, 21 Colo. 4385, is cited as an au- 
thority in support of this position. In that case it is held 
that a party desiring to take advantage of a variance be- 
tween the declaration and the evidence should object to the 
evidence when offered, and point out wherein the variance 
consists, so that the other party may amend the declara- 
tion and thus avoid the objection. It appears only to have 
been made after the plaintiffs had closed their evidence, 
when the right to make it had been waived. 

The better rule undoubtedly is, that a party who desires 
to take advantage of a variance between the pleadings and 
the proof offered by his adversary, should object to the in- 
troduction of the evidence upon that ground, and, if he 
wows the trial to proceed without objection, it is a waiver 
on his part, and he can not thereafter take advantage of 
the variance or say that the question concerning which 
the evidence was offered was not in issue in the case. In 
this case, however, the defendant did object to the evi- 
dence. The witness by whom the defective condition of this 
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lock was sought to be shown was asked this question: 
“How was this door on the first floor of the Paxton Hotel 
leading to the elevator? Describe the condition of the lock 
from February on to April. If you slammed the door 
shut, what was its condition, whether it would catch or 
not?” “Objected to as incompetent and no foundation laid 
and not within the issues and irrelevant. Overruled. De- 
fendant excepts.” 

Here was a plain objection to the offer of this testimony, 
upon the ground that it was not within the issues and ir- 
relevant. Whether a more particular objection was made 
in any argument addressed to the court, of course, is not 
shown by the record, but the objection clearly calls the 
attention of the court and the plaintiff below to the fact 
that the evidence offered was outside of the issues made 
by the pleadings. In this condition of the record, we 
think the proof was improperly admitted, and, being im- 
properly admitted, it was error for the court to submit the 
case to the jury upon the assumption that the negligence 
complained of, and which caused the injury, was a failure 
on the part of the plaintiff in error to equip the elevator 
door with a proper catch, or to repair it, if out of order. 
The case having been submitted and apparently deter- 
mined against the plaintiff in error upon an issue not made 
by the pleadings, we recommend a reversal of the judg- 
ment. 


LETToN and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 
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FREDERICK DANIELSON V. JOHN J. GOEBEL. 
Firep Marcu 2, 1904. No. 13,368. 


1. Contract for Sale of Land: Vaxmiry. Under the provisions of sec- 
tion 74, chapter 73, Compiled Statutes, 1901, a eontract for the 
sale of land between the owner thereof and an agent or broker 
must be signed by the owner and broker, must contain a de- 
scription of the land, and set forth the amount of compensation 
the agent is to receive for negotiating a sale, or it will be void 
and furnish no basis for recovery. 


2. Petition: Surry «ncy. Petition examined, and held not to state 
facts sufficir .t to entitle plaintiff to any relief. 


Error te che district court for Cedar county: Guy T. 
GRAVES, J sDGE. Reversed. 


O. F Martin and W. A. Martin, for plaintiff in error. 
( HH. Whitney, contra. 


KIRKPATRICK, C. 


On December, 26, 1901, defendant in error, John J. 
Goebel, instituted an action against plaintiff in error, 
Frederick Danielson, in the district court for Cedar 
county, to recover a commission alleged to be due him for 
services performed in finding a purchaser for certain land 
owned by plaintiff in error. There was judgment in the 
district court against plaintiff in error in the sum of $235 
and costs; to reverse which the cause is presented to this 
court upon error. Numerous assigninents of error are 
presented for consideration, but, in the view we take of 
the case, all need not be considered. 

It is first contended that the court erred in overruling 
an objection interposed by plaintiff in error, at the com- 
mencement of the trial, to the introduction of any testi- 
mony, for the reason that the petition failed to state 
facts sufficient to entitle plaintiff below to any relief. In 
the petition it is alleged that on the 24th day of February, 
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1901, plaintiff in error wrote a letter to defendant in error 
in the language following: 

“Emerson, Neb., Feb. 24, 1901. John J. Goebel, Dear 
Sir: You sell all my land. If you sell it you get good 
commission. I have it in three real estate man’s hands 
and then in myself. Whoever sells it gets the commission. 
The Matsen place I want $10 an acre for 160, and $25 for 
80 of pastor. Yours Truly, F. Danielson.” 

It is alleged that, on receipt of this letter, defendant in 
error went out and secured a purchaser for the tract desig- 
nated as the Matsen land, and thereupon wrote plaintiff in 
error the following letter: 

“Hartington, Neb. Feby. 25th, 1901. Fred Danielson, 
Esq., Emerson, Neb. Dear Sir: Your letter dated Feby. 
24th, 1901, at hand & contents noted, just having a cus- 
tomer for a farm close to town, I at once proceeded to look 
him up, and read your letter to him, and he and his wife 
went and looked it over, and before he went home he called 
at my office and informed me that he would take it, and 
told me to send for the deed; that the money was ready for 
the land any time, and if you did not want to send the decd 
here, you could deposit it in a bank at Emerson and he 
would remit it. there. He is a good reliable man, and is 
able to'pay all cash. He deposited $500 in the bank as 
part payment of the purchase price subject to your order. 
Now please execute deed and do as above stated, instruct- 
ing the bank to pay, me my commission oblige. Respt. 
John J. Goebel.” 

It is further alleged that the purchaser was willing 
and: ready to pay the money and complete the purchase, 
and that plaintiff in error and his wife refused to execute 
the conveyance; and that they promised defendant in error 
that they would pay him his commission, notwithstanding 
they did not make the sale. It is not alleged that any 
other writing was signed by either of the partiés than 
the two letters quoted above, and the question for deter- 
mination is: Are the facts pleaded, tested by the provis- 
ions of section 74, chapter 73, Compiled Statutes, 1901 
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(Annotated Statutes, 10258), sufficient to entitle defend- 
ant in error to relief. The section referred to is in the 
words following : , ; 

“Every contract for the sale of lands, between the owner 
thereof, and any broker or agent employed to sell the same, 
shall be void, unless the contract is in writing and sub- 
scribed by the owner of the land and the broker or agent, 
and such contract shall describe the land to be sold, and 
set forth the compensation to be allowed by the owner in 
case of sale by the broker or agent.” 

The section quoted would seem to be too clear to require 
interpretation. The undonbted purpose of the legislature 
was to remedy an evil which had grown up in this state, 
‘ as shown by innumerable actions brought by real estate 
brokers against the owners of real estate, to enforce the 
collection of commissions for negotiating sales which, in 
any instances, were never completed. To effectuate this 
purpose, they enacted the section quoted, which, in express 
terns, requires a written contract between the owner and 
the agent signed by both, and further requires that the 
contract shall describe the land to be sold and shall set 
forth the compensation to be allowed to the broker or 
agent in case of sale. 

It can not be contended, we think, that the two letters 
quoted in the petition amount to such a contract as is 
contemplated by this statute. Whether the letter written 
by defendant in error contains a sufficient description of 
the land need not be determined, but it is manifest that it 
does not set forth the amount of compensation which the 
owner was to pay to the agent who negotiated the sale. 
Defendant in error made no answer to this communication 
until after he had entered upon the performance of the 
services for which he seeks in this action to recover. He 
seems, on receipt of the letter, to have gone out and pro- 
cured a purchaser, and then to have written plaintiff in 
error, telling him that he had made the sale, and asking 
him to execute and send the deed, and to authorize the 
bank to pay his commission. We are not required to de- 
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termine whether, if the owner of real estate wrote to an 
agent, employing him to make a sale of his land, describ- 
ing it and agreeing to pay a stipulated commission there- 
for, and the agent should answer in writing, accepting the 
employment on the terms stated, this might not constitute 
a valid contract within the statute. But the letters quoted 
do not present such a case. Plaintiff in error by letter 
authorized defendant in error to make a sale of all of his 
land, the latter answering that he had made a sale of the 
Matsen land. In neither of the letters is any reference 
made to the amount of compensation, and it is clear that 
the contract, assuming that the letters constituted one, 
does not meet the requirements of the statute, is void, and 
can not be made the basis of a recovery by the agent of a 
commission from the owner of the land. The petition fails 
to state facts sufficient to warrant a recovery, and the 
lower court erred in overruling the objection to the in- 
troduction of any evidence thereunder. 

It is further contended that the statute in question is 
in conflict with the constitution, in that it interferes with 
the rights of persons otherwise competent to make their 
own contracts. We do not think it is necessary to re- 
examine this question after its exhaustive consideration in 
the opinion by the late chief justice in the case of Baker 
v. Gillan, 68 Neb. 368, where the enactment of this statute 
is held to have been within the power of the legislature 
under the constitution. 

Numerous other assignments of error are made, some 
of which seem to possess merit, but, in the view we have 
taken, it becomes unnecessary to examine these and to 
pass thereon. Jor the error pointed out, it is recom- 
mended that the judgment of the district court be reversed 
and the cause remanded. 


DuFFiIE and Lerron, CC., concur. 


By the Court: lor the reasons stated in the foregoing 


304 NEBRASKA REPORTS. [Vou. 71 


Gaffey y. Northwestern Mutual Life Ins. Co. 


opinion, the judgment of the district court is reversed and 
the cause remanded. 
REVERSED. 


Herpert H. Garrey v. NorTHWESTERN Mutua Lire In- 
SURANCE CoMPANY ET AL. 


Firep Marcn 2, 1904. No. 13,418. 


1. Equity Court: Powrers. When a court of equity has taken cogniz- 
ance of a case involving the right of rival claimants to the pos- 
session of leased premises, with all parties interested in the 
premises in court, it has full power to do equity by placing the 
party whom it finds entitled thereto into possession of the 
premises. 


2. Findings: Review. Findings of fact made in a case tried to a 
court are entitled to the same weight as a verdict of a jury, and 
a judgment inconsistent with and contrary to the findings will 
be reversed. 


Error to the district court for Lancaster county: 
Epwarp P. Houmes, Jupes. Reversed with directions. 


Charles O. Whedon, for plaintiff in error. 
Hall & Marlay, contra. 


Lerton, C. 


This action was begun by the Northwestern Mutual Life 
Insurance Company of Milwaukee, a corporation, George 
Woods and Mark Woods, as plaintiffs, against Herbert H. 
Gaffey, as defendant. The petition alleged, in substance, 
that the plaintiff corporation is the owner of: the building 
in the city of Lincoln, known as the “Burr Block.” That 
the east basement room of the building has been let to the 
plaintiffs Woods for the term of six years, and no other 
persons have any right to the possession thereof. That 
the defendant Gaffey has broken into said room and, un- 
less restrained by the court, will again break into it and 
deprive the plaintiffs of the use and possession of said 
property. The prayer is that the defendant be enjoined 


N 
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and restrained from breaking into said east basement 
room in the Burr Block, from keeping the plaintiffs out 
of their property, or in any manner interfering with the 
plaintiffs or their property, and that at the final hearing 
of the case the injunction may be made perpetual. A 
temporary injunction was granted enjoining the defendant 
as prayed. The defendaut’s answer, in substance, is as 
follows: that he admits the Northwestern Mutnal Life 
Insurance Company is the owner of the building, and de- 
nies every other allegation of the petition; and for a cross- 
petition alleges that, on or about the first day of March, 
1892, he leased from the then owners of said building the 
room over which the controversy in this case arises, for a 
ternt of three years. That, at the expiration of the said 
three years, said lease was renewed for a second term of 
three years, and so on until the last day of February, 1901, 
when he entered upon the fourth term of three years, 
which will expire on the last day of February, 1904. That 
he has been in the exclusive possession of said premises. 
except as hereinafter stated, as tenant of said owners and 
of their grantee, the insurance company, plaintiff herein. 
He alleges that the insurance company desired to raise 
the floor of the room above his, and it requested the defend- 
ant to remove a portion of his stock of goods into a room 
underneath the sidewalk, which he did to accommodate 
the insurance company, and that the said plaintiff com- 
pany then occupied a large portion of his said room with 
its appliances for raising the floor. He alleges that the 
plaintiffs Woods occupied the room immediately overhead 
as real estate agents and live stock dealers for about three 
years, and that the changes made by the plaintitt insur- 
ance company in the building deprived the plaintiffs 
George and Mark Woods of the room they had previously 
occupied. That the insurance company and the Woods 
Brothers, on the 22d day of July, 1902, conspived together 
to eject him; and, when this defendant was absent from 
his room, they went with a force of men into said room, 
forcibly je the defendant’s clerk, and put out of 
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said room all the property belonging to the defendant ex- 
cept the office desk, safe and a chair; took the lock off the 
door, put another lock on and lovked this defendant out 
of said room; and that ever since said date the plaintiffs 
have kept the said George Woods and Mark Woods in said 
room, and repeatedly put out the defendant’s clerk and 
interfered with defendant’s occupation of said room. 
That, after the plaintiffs had obtained possession wrong- 
fully as aforesaid, they began this action, well know- 
ing the falsity of the petition; and by their actions in 
ejecting the defendant, removing his goods, ete., the de- 
fendant has been damaged $10,000. He prays that the 
restraining order may be dissolved; that the plaintiffs’ 
action may be dismissed; that a mandatory injunction 
may be awarded requiring the said George Woods and 
Mark Woods forthwith to vacate the premises; to restore 
to the defendant all the property which they removed from 
there, for the sum of $10,000 damages, and for a perpetual 
injunction against the plaintiffs to enjoin them from inter- 
fering with the defendant’s possession of said basement 
room. <A supplemental answer and petition were aftcr- 
wards filed, a recital of the contents of which is not essen- 
tial to the determination of the questions at issue here. 
The plaintiffs filed a reply alleging, in substance, that the 
defendant was only a tenant from month to month until 
in the month of May, 1902, at which time he vacated said 
yoom, surrendered the premises and turned the same over 
to the plaintiff insurance company, since which date he 
has not been a tenant of said room; that he notified the 
insurance company, when he vacated said premises, that 
he would not pay the rent they were demanding, and they 
could rent to some one else, and that as soon as the re- 
pairs were completed said insurance company rented said 
room to the plaintiffs Woods. That the defendant never 
asserted any rights to said room until after he learned the 
insurance company hed rented the room to George and 
Mark Woods. The plaintiffs ask that the defendant’s 
cross-bill may be dismissed, and that the temporary in- 
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junction heretofore granted may be made perpetual. A 
demand for a trial to a jury was made by the defendant, 
which was refused by the court, and this refusal is as- 
signed as error. The case was tried to the court, and the 
court made the following findings of fact and conclusions 
of law, and entered the following judgment: 

“(1) That the plaintiff is a corporation, as alleged in 
its petition, and is the owner of and in possession of lots 
seven (7) and eight (8), in block forty (40), in the city 
of Lincoln, Lancaster county, Nebraska, and that the 
building situate thereon is known as the ‘Burr Block.’ ; 

“(2) That on or about the first day of March, 1892, the 
said defendant, Herbert H. Gaffey, leased from C. C. and 
L. ©. Burr, being then the owners of said described 
premises, the east basement room of said building for a 
period of three years, at an agreed rental of $25 a month, 
and that the said defendant continued in uninterrupted 
possession of said premises up to and about the time of 
the controversy arising in this case. 

“(3) That the plaintiff herein became the owner of said 
premises on or about the - day of , and took pos- 
session thereof, but that for a long time prior thereto said 
premises were in possession of its receiver, appointed by 
the court in the foreclosure proceedings being had upon 
said premises, but that during all of said time the said 
defendant Gaffey was a tenant of such parties, in pos- 
session, and remained in the possession thereof up to the 
time hereinafter described. That the said defendant 
Gatfey was not made a party in the foreclosure procecd- 
ings, but waived all rights thereunder by oral agreement 
in reference to the occupancy of said east basement room 
with the receiver thereof, and by oral agreement entered 
into various and different contracts in regard to the rental 
thereof, both during the ownership of the said Burrs and 
the plaintiif herein, and that by reason thereof said written 
lease herein mentioned, as made with the said Burrs, was 
abrogated, annulled and vacated, and that at the time of 
the commencement of this action the said defendant Gattey 
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was a tenant of the said plaintiff by virtue of an oral 
agreement, holding possession of said east basement room 
from month to month, and had no greater claim or rights 
thereto than herein found. 

“4, That, in order that the said plaintiff company might 
make certain changes and improvements in and about the 
said premises, the said defendant, Gaffey, voluntarily upon 
his part, removed from the said basement room, so occu- 
pied by hii, all-of his stock of goods, wares, and mer- 
chandise, consisting of plumbing and packing goods, and 
a general stock of plumbers, steam and gas fitters goods, 
in which the said defendant was a dealer, and permitted 
the said plaintiff to enter said basement room for the pur- 
pose of remodeling and rebuilding a part of said building. 

“(5) That said defendant stored said goods, so re- 
moved by him, in a room beneath the sidewalk immedi- 
ately adjacent to the room so occupied by him, but the 
said defendant left a portion of his. property in said base- 
ment room, the property so left by him consisting of his 
office desk, safe, work bench and iron pipe, but said prop- 
erty was used by him, and was incident to the conduct and 
management of his said business. 

“(6) That the room beneath the sidewalk herein men- 
tioned had been occupied by the said defendant ever since 
the making of the written lease first herein described, and 
that, in removing said stock of goods from said basement 
room to the sidewalk space aforesaid, the said defendant 
fully intended to move the same back into the said base- 
ment room upon the completion of the improvements then 
being made by the said plaintiff, as herein described, but. 
that the removing of such merchandise to the sidewalk 
space, as aforesaid, was wholly the act of the said defend- 
ant Gaffey, and without direction on the part of the plain- 
tiff, and without the said plaintiff’s knowledge, but was 
done for no other purpose than a matter of convenience to 
the said Gaffey, expecting and intending to return to said 
basement room upon the completion of the improvements 
as aforesaid. 
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“(7) That, prior to the commencement of this action, 
and while the said defendant Gaffey was in possession of 
the said basement room, by having his office desk, safe and 
work bench therein, and while expecting and intending to 
move his wares and merchandise therein, the plaintiff com- 
pany, without notice, and without legal proceedings being 
had, ejected the said defendant from the said premises by 
removing his office desk, safe and work bench so contained 
in said basement room, and without the defendant’s con- 
sent, and without due process of law, caused to be placed 
other tenants therein, and placed other tenants in pos- 
session of said basement room; that the said defendant’s 
property was removed from said premises during the de- 
fendant’s absence and that the plaintiff by and through 
its agents, took forcible possession of said premises, and 
ever since said time has had possession thereof, and ex- 
cluded the defendant Gaffey therefrom. 

“(8) That the said defendant Gaffey, believing that he 
had a right to the possession of the said premises, with 
violence and force of arms sought to again reenter the 
premises and hold the same to exclusion of the tenants 
and occupants thereof, who had entered upon the occu- 
pancy of the premises by and through the acts of the plain- 
tiff herein. That such tenants so procured by the plaintiff 
company, and who were in possession of said premises at 
the time of the commencement of this action, had never 
prior thereto occupied the same, or had an interest therein, 
but that their possession of said premises commenced at 
the time of the controversy arising in this action, and was 
by and through the acts of the plaintiffs. 

“Wherefore, the court finds the following conclusions of 
law: 

“(1) That the said defendant Gaffey was wrongfully 
evicted from said premises by the plaintiff company and, 
whether he was in default of the payment of rent, or other- 
wise unlawfully withholding said premises, is immaterial 
so far as this action is concerned. He had not relinquished 
possession of the premises, and, therefore, the only proper 
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remedy to which the plaintiff company could resort was 
by an action of forcible entry and detainer. 


“(2) That the said defendant having removed his wares 
and merchandise voluntarily upon his part to a damp and 
insecure place, whereby they became damaged, yet the 
court finds that he would not be entitled to recover on 
account thereof, the said defendant having full knowledge 
of the character of such place and the dangers attending 
the storing of such merchandise in the place selected, and 
the plaintiff company would in no wise be responsible for 
any injury or damages flowing therefrom. 


“(3) That, by reason of the unlawful seizure on the 
part of the plaintiff of the said defendant’s property, and ° 
removing it from the premises without due authority of 
law, as is found by the court herein, the court finds that 
the said defendant was damaged in the sum of $50 and for 
which amount the defendant is awarded judgment. 


“(4) That the said defendant having threatened to re- 
enter said premises by force, the plaintiff company is en- 
titled to a permanent injunction against the said defend- 
ant forever enjoining him from reentering the said prem- 
_ ises for the purpose of taking possession thereof. 

“Tt is ordered that each party pay their own costs. 

“Tt is therefore considered and adjudged by the court 
that the said defendant, Herbert H. Gaffey, do have and 
recover of and from the plaintiff, The Northwestern Mu- 
tual Life Insurance Company, the said sum of $50, dam- 
ages as assessed by the court, with interest thereon at the 
rate of 7 per cent. per annum from this date until paid. 

“Tt is further considered and adjudged by the court that 
the said defendant, Herbert H. Gaffey, be, and he is 
hereby, forever enjoined and restrained from reentering 
or attempting to reenter the premises hereinbefore de- 
scribed, for the purpose of taking possession thereof. It is 
further ordered and adjudged by the court that each party 
hereto, plaintiffs and defendant, pay their own costs 
herein, the costs of the plaintiffs being taxed at $44.96, 
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and the costs of the defendant being taxed at $28.12, for 
all of which execution is hereby awarded. 

“To all of which both the plaintiffs and defendant duly 
except to each and every finding of fact and conclusion of 
law as found herein by the court. Each party is allowed 
40 days in which to settle a bill of exceptions.” 

A motion for a new trial was filed and overruled, and the 
case has been brought to this court upon error. 

The testimony has not been preserved by a bill of ex- 
ceptions, and we are therefore compelled to accept the 
findings of fact made by the court.as verity. The plaintiff 
in error in his petition in error makes 16 assignments; but, 
in the view that we take of this case, it will only be neces- 
sary to consider the fifth, sixth, seventh, eighth, ninth, 
tenth, eleventh and sixteenth assignments, which assign- 
ments in effect present as error that, while the court in its 
findings of fact found that the defendant was rightfully in 
possession of the premises, and that the plaintiffs ejected 
defendant from the same wrongfully and forcibly, without 
notice and without legal proceedings, yet the fourth con- 
clusion of law made by the court erroneously found that, 
the said defendant having threatened to reenter said 
premises by force, the plaintiffs are entitled to a perma- 
nent injunction against the said defendant forever enjoin- 
ing him from reentering the said premises for the purpose 
of taking possession thereof; and also assigning as error 
that the judgment of the court, wherein it was adjudged 
that the defendant be forever enjoined and restrained 
from attempting to reenter the premises for the purpose 
of taking possession thereof, and adjudging that the de- 
fendant pay his own costs in the case, is inconsistent with 
the findings of fact made by the court and therefore 
erroneous. 

It is evident from an examination of the findings of 
fact that the plaintiffs, at the time of the forcible and 
wrongful ejection of the defendant Gaffey from the room, 
were not entitled to the posession of the room, and were 

wrongful intruders therein. This being the case we fail 
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to understand why a rightful owner or tenant in pos- 
session of premises should be restrained from reoccupying 
his own premises, merely because a wrongdoer has taken 
possession. 

It was argued that the trial judge should be presumed 
to have known facts which made the judgment rendered 
the proper one under the circumstances, but when the 
evidence is not preserved, and special findings of fact are 
made, a reviewing court can look only to these findings, 
taking them as absolute verity, to ascertain whether the 
judgment rendered is in conformity therewith. If the 
judgment is inconsistent with the findings, the court can 
not go outside of the record in search of facts to bolster 
up the judgment. Nor can it presume that the trial court 
based the judgment upon other facts than those ascer- 
tained and set forth in its special findings. Oliver v. 
Lansing, 57 Neb. 352. 

It may be said that to allow the defendant to take for- 
cible possession of the premises in controversy might lead 
to a breach of the peace, but his right to the possession of 
the premises having been fully tried and determined in 
this action, all parties to the controversy being before the 
* court, it was within the power of the court to prevent any- 
thing of this kind, by directing the intruders who were 
parties to this action peaceably to deliver possession to 
the defendant, and the powers of the court were sufficient 
to enforce a compliance with this order. In other words, 
the parties having submitted the entire issue regarding 
the right of the possession of the premises to the court, 
and the court having found for the defendant Gaffey upon 
that point, he was entitled to the fruits of his victory as 
fully as if the action had been in the form of forcible 
entry and detainer. It would be but a poor satisfaction 
to a litigant if, after establishing the rightfulness of his 
cause, he should receive no relief, and further be com- 
pelled to pay the costs of his effort to obtain justice. The 
facts as found by the court entitle the defendant Gaffey 
to a mandatory injunction against the plaintiffs com- 
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manding them to restore to the defendant the possession 
of the premises, perpetually enjoining the plaintiffs 
Woods from interfering with his possession, and enjoin- 
ing the plaintiff insurance company from interfering with 
the defendant’s rights and privileges as a tenant from 
month to month of said premises. For these reasons the 
judgment of the district court should be reyersed so far 
as the defendant Gatfey is enjoined and restrained from 
taking possession of the premises, and the costs by him 
incurred were taxed to hin. 

We recommend, therefore, that the cause be reversed 
and remanded to the district court, with directions to 
said court to render a judgment and decree ordering that 
the said defendant Herbert H. Gaffey do have and recover 
of and from the plaintiff, the Northwestern Mutual Life 
Insuvance Company, the sum of $50, damages as assessed 
by the court, with interest thereon at the rate of 7 per 
cent. per annum from the 28th day of March, 1903; that 
ihe injunetion heretofore granted in this case be dis- 
solved; that a mandatory injunction issue against the 
plaintitfs George Woods and Mark Woods, commanding 
them forthwith to vacate said premises, and to restore to 
the defendant his office desk, safe and work bench taken 
from said basement room; that the plaintiffs George 
Woods and Mark Woods be perpetually enjoined from in 
apy manner interfering with the defendant’s possession ~ 
of said premises, and that the plaintiff insurance company 
be perpetually enjoined from interfering with the rights 
of said defendant to said room as tenant from month to 
month, and that the defendant recover his costs herein. 


DusrFig and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
‘opinion, the cause is reversed and remanded to the district 
court, with directions to said court to render a judgment 
and decree ordering that the defendant Herbert H. 
Gaffey do have and recover of and from the plaintiff, the 
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Northwestern Mutual Life Insurance Company, the sum 
of $50, damages as assessed by the court, with interest 
thereon at the rate of 7 per cent. per annum from the 28th 
day of March, 1903; that the injunction herctofore 
eranted in this case be dissolved; that a mandatory in- 
junction issue against the plaintiffs, George Woods and 
Mark Woods, commanding them forthwith to vacate said 
premises, and to restore to the defendant his office desk, 
safe and work bench taken from said basement room; that 
the plaintiffs, George Woods and Mark Woods, be per- 
petually enjoined from in any manner interfering with 
the defendant’s possession of said premises, and that the 
plaintiff insurance company be perpetually enjoined froin 
interfering with the rights of said defendant to said room 
as tenant from month to month, and that the defendant 
recover his costs herein. 


JUDGMENT ACCORDINGLY. 


A. W. PADGET ET AL. V. CORNELIUS J. O’CONNOR. 
Fitep Marcu 2, 1904. No. 13,345. 


1. Promissory Note: LrcaLiry. Where an illegal transaction consti- 
tutes a part of the consideration for a promissory note, the other 
portion of the consideration being lawful, the illegality of the 
part taints the whole consideration, and the courts will not en- 
force the collection of such a note in the hands of the original 
parties. ‘ 


2. Directing Verdict. Where there is conflicting evidence with regard 
to whether or not the holder of a negotiable promissory note is 
an innocent purchaser, for value, before maturity, the question 
is a question of fact for the jury, and it is error for the court to 
direct a verdict for the plaintiff. 


Error to the district court for Cuming county: Jamnrs 
I. Boyp, Juper. Reversed. 
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Anderson & Keefe and McNish & Graham, for plaintiffs 
in error. 


R. H. Evans, contra. 


Lutron, C. 


This action was brought by Cornelius J. O’Connor, as 
plaintiff, against A. W. Padget, T. J. Foley and John C. 
Sullivan, as defendants, to recover the amonnt due upon 
two promissory notes, on the face of which the said Padget 
_and Foley appeared as makers, and John C. Sullivan as 
payee and endorser. O’Connor alleged he had purchased 
these notes before maturity, in the usual course of busi- 
ness, for a valuable consideration, from the defendant 
John C. Sullivan. The defense set up by Padget and 
Foley, in substance, is that the notes were given by Padget 
as principal, and Foley as surety, to one E. KE. Sullivan, in 
part payment of the purchase price of a stock of liquors, 
saloon fixtures and the unexpired term of a saloon license 
in Bancroft, Nebraska. That, for the purpose of defraud- 
ing his creditors, E. E. Sullivan procured the notes to be 
made payable to John C. Sullivan, his brother, instead of 
to himself; that a part of the consideration for the same 
was illegal, being for the six months unexpired term of 
the license of E. E. Sullivan, and that Sullivan delivered 
the possession of the saloon to Padget, and Padget sold 
liquor for himself under Sullivan’s license for six months, 
as agreed, and that O’Connor had knowledge of all these 
facts and was not an innocent purchaser of the notes. A 
further defense was, in substance, that the Fred Krug 
Brewing Company procured a judgment against E. BE. 
Sullivan in the county court of Cuming county. That 
an execution was issued and returned unsatisfied upon 
said judgment. That garnishment proceedings were had 
after the return of said execution, and that Padget, Foley 
and the Citizens Bank of Bancroft, which was then in 
possession of the notes sued upon as agent of O’Connor, 
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were garnished in said action. That the bank answered 
admitting that it had possession of the two notes and de- 
livered the same under the order of the county court to 
the court. That the court found that the notes were the 
property of E. E. Sullivan, and subject to the judgment 
of the Fred Krug Brewing Company. That Padget and 
Foley paid into said county court of Cuming county the 
amount due on said notes, and that the county judge 
marked them as paid, and applied the money in payment 
of the judgment of the Fred Krug Brewing Company 
against I. Is. Sullivan. The plaintiff replied denying the 
allegations of the answers, and alleging that the notes had 
been made payable to John C. Sullivan in payment of a 
debt from I. E. Sullivan to him. 

At the trial in the district court, the original notes were 
introduced in evidence. The record of the proceedings 
in garnishment before the county court of Cuming county 
was excluded from the jury upon the objection of O’Con- 
nor, and a verdict was directed for O’Connor against the 
defendants, Padget and Foley. From this judgment they 
prosecute error to this court. 

At the trial, O’Connor testified that he purchased the 
notes from John C. Sullivan, by applying them in pay- 
ment of a debt due from Sullivan to him for rent of land 
in the Winnebago reservation, and by paying the sum of 
$170 in cash to make up the amount of the notes; that he 
knew nothing of any transaction between the two Sul- 
livans as to a transfer of the notes for the purpose of de- 
frauding creditors, or whether it was for the sale of a li- 
cense or not; that he did not know that a saloon license 
had been sold; that, at the time of the maturity of the 
notes, the notes were sent to the Citizens Bank of Ban- 
croft for collection, by his direction. 

L. H. Keefe, one of the attorneys for the defendants, 
testified that he had a conversation with Mr. O’Connor 
over the telephone, and that he asked O’Connor if he knew, 
at the time le bought the notes, that they were given for 
the stock of liquors, the fixtures and the unexpired term 
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of the license, and that O’Connor said that he had not 
bought the notes but had them for collection; that Sulli- 
van had explained the transaction to him, and that he 
knew the license was included. Padget testified that the 
notes were given for the balance due upon the purchase of 
the saloon; that he was to give $1,597.83 for the fixtures, 
the liquors and the unexpired license; that the saloon was 
to be run by Padget, in the name of E. E. Sullivan, for 
the unexpired term of six months. O’Connor, in rebuttal, 
denies the conversation to which Keefe testifies, and, in 
turn, Keefe testifies denying a conversation which O’Con- 
nor says he had with him. At the conclusion of the tes- 
timony, the court sustained a motion for a direction to 
the jury to return a verdict for the plaintiff. A motion 
for a new trial was filed and overruled, and judgment 
rendered for the plaintiff. The plaintiffs in error com- 
plain that the trial court erred in excluding from the jury 
the record of the garnishment proceedings, whereby it was 
sought to prove that the notes had been paid. Upon an 
examination of the record, it appears that C. J. O’Connor, 
whose name appeared upon the back of said notes as 
indorser, indorsing the same to the Citizens Bank for col- 
lection, was not made a party to the garnishment proceed- 
ings. The notes show an indorsement in blank by John 
C. Sullivan, and also the indorsement, “Pay to Citizens 
Bank for return, C. J. O'Connor,” and the protest at- 
tached thereto shows that the notice of protest was sent 
to John C. Sullivan at Hubbard, Nebraska, C. J. O’Con- 
nor at Homer, Nebraska, and to A. W. Padget at Ban- 
croft, Nebraska. The fact that O'Connor apparently had 
an interest in these notes, would be apparent to the most 
casual observer when the garnishment proceedings were 
had. It would hardly seem necessary to say that O’Con- 
nor’s claim of title to the notes could not be barred ,by 
garnishment proceedings to which he was not a party. 
The adjndication by the county court of Cuming county 
that the notes were the property of I. &. Sullivan, was an 
absolute nullity so far as O'Connor was concerned. The 
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record of the proceedings in garnishment was properly 
excluded by the court. 

A more serious question, however, is presented by the 
action of the court in directing a verdict for the plaintiff. 
If the notes were based upon an illegal consideration, or 
upon a consideration a part of which was illegal, a defense 
sought to be made upon that ground between the original 
parties to the instrument would, if established, be a com- 
plete defense, and, if in the hands of any one but an in- 
nocent purchaser, the enforcement of the contract would 
be subject to the same infirmity. In the case at bar, Pad- 
get testifies that the notes were given in payment for a 
stock of liquors, for saloon fixtures and for the unexpired 
term of the license of E. E. Sullivan. That the agreement 
was that Sullivan should deliver possession of the saloon 
property and stock of liquors to Padget, and should allow 
Padget to run the saloon in Sullivan’s name for six 
months, the length of time for which the license had been 
paid to the village of Bancroft. This testimony is un- 
contradicted. A license to sell liquor under the Slocumb 
law in this state is a personal privilege granted to the in- 
dividual by the authorities, npon proof by him that he is 
possessed of certain qualifications, and in case he has not 
been guilty of certain prohibited acts. As a condition pre- 
cedent to the issuance of the saine, a petition praying 
the proper authorities to grant him a license must be 
presented, signed by a specific number of resident free- 
holders. One object of the law is to place it within the 
power of the vesident freeholders of the ward or precinct 
to designate the individual whom they are willing should 
conduct the traffic in intoxicating liquors in their locality. 
The agreement between Sullivan and Padget, whereby 
Padget was to be allowed to conduct the liquor traffic 
under Sullivan’s name for the unexpired term of Sul- 
livan’s license, was clearly an agreement to violate the 
laws of the state, and was illegal. A proinissory note 
given with such an agreement as its sole consideration 
could not be enforced, and where, as in this case, the 
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illegal consideration forms a part of the whole considera- 
tion, the courts will not undertake to separate the legal 
from the illegal portions of the contract, but the whole 
consideration is tainted by the illegality of the part, and 
the contract will not be enforced. 

“Tf any part of a consideration is illegal, the whole con- 
sideration is void; because public policy will not permit 
a party to enforce a promise which he las obtained by 
an illegal act or an. illegal promise, although he may have 
connected with this act or promise another which is legal.” 
1 Parsons, Contracts, 457; Norton, Bills & Notes (2d ed.), 
276; Taylor & Co. v. Pickett, 52 Ta. 467; Wilde v. Wilde, 
37 Neb. 891; Wilson v. Parrish, 52 Neb. 6; McCormick 
Harvesting Machine Co. v. Miller, 54 Neb 644; McClel- 
land v. Citizens Bank, 60 Neb. 90. It is evident therefore 
that, if the illegality of part of the consideration be es- 
tablished, there could be no recovery upon these notes if 
the action had been brought by Sullivan against Padget 
and Foley. It becomes then a vital point in this case, 
whether or not the plaintiff, O’Connor, was entitled to the 
protection given by the law to an innocent purchaser of 
negotiable paper before maturity. As to this point, O’Con- 
nor’s testimony in chief was to the effect that he was an 
innocent purchaser, but, upon cross-examination, it was 
developed that O’Connor had other dealings with the Sul- 
livans; and the witness Keefe testified that O’Connor told 
him that he had not bought the notes, but that he had 
them for collection, and that he knew that the license was 
included in the consideration. There is a direct conflict 
in the testimony between these two witnesses. If O’Con- 
no1r’s testimony is to be believed, he was an innocent pur- 
chaser of the notes and should recover in this action. If 
Keefe’s testimony is most credible, then O’Connor merely 
stood in the shoes of FE. E. Sullivan, and the illegality of 
the consideration, if established, furnished a complete 
defense. Whether or not O’Connor was an innocent pur- 
chaser was a question of fact that should have been sub- 
mitted to the jury. It is possible that, had the question 
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been submitted to a jury, it might have found that the 
witness Keefe gave the true story of the conversation with 
O’Connor, and that O’Connor was not an innocent pur- 
chaser or vice versa. For the errors committed in sus- 
taining the motion to direct a verdict for the plaintiff 
and in directing such verdict, we recommend that the 
cause be reversed and remanded for further proceedings. 


DUFFIE and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


STATE OF NEBRASKA V. INSURANCE COMPANY OF Norrir 
AMUERICA.* 


Firep Marcw 17, 1904. No. 13,470. 


1. Foreign Insurance Companies. The state may impose on a forr zn 

: corporation, as a condition of coming into and doing bur aess’ 
within its territory, any terms, conditions and restrictions . may 
think proper, not repugnant to fundamental laws. 


License TAX: Constirutionan Law. The provisi a of sec- 
tion 33, chapter 43, Compiled Statutes, entitled “An 7 c regulat- 
ing insurance companies,” passed in 1873, declaring chat, when- 
ever the laws of another state shall require of insurance compa- 
nies incorporated in this state the payment of taxes and license 
fees, or otherwise, greater than the amount required for such 
purposes from similar companies of other states by the then 
existing laws of this state, then all insurance companies of such 
states sball be required to pay for taxes and license fees an 
amount equal to the amount of such charges and payments im- 
posed upon or required by the laws of such state of the companies 
of this state, is a valid exercise of legislative power in no way 
inhibited by the fundamental law of the state or of the nation. 


3. Reciprocal Tax. The imposition of the reciprocal tax and license 
fees provided by said section 33 is a privilege or license tax 
imposed as one of the conditions upon which a company, subject 


* Rehearing allowed. Sce opinions, pp 335, 341, 348, post. 
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to such tax or imposition, is admitted into this state, to engage 
in business herein. 


4. Constitutional Law. The fact that the exaction may not be 
demanded in advance, and as a condition precedent to the en- 
trance of the company into the state to do business, does not 

{ change or qualify the principle justifying the levying of such tax 
as one of the conditions for engaging in business in the state; 
and the laying of such burdens and the imposition of such tax 
and license fees in no way violates the provisions of section 1, 
article IX of our constitution. 


5. Foreign Corvorations. The fact that the exactions pro- 
vided by said section 33 are required only of those companies 
having their domicile in other states, the laws of which discrimi- 
nate against outside companies, is neither arbitrary nor unreason- 
able classification, and does not contravene the second clause of 


said section of the constitution. 


6. Statutes: Rerean By IMPLICATION. While repeals by implication are 
not favored, yet, where the later statute’ contains matter so 
repugnant to the earlier that both can not stand, the provisions 
of the earlier law must fall to the ground, and be deemed to 
have been repealed by implication by the later act. 


q. : . When the legislature in the later act refers es- 
pecially to a former act, and excepts from the operation of the 
last act a portion of the former, the inference is warrantable that 
there was an intention to repeal by implication inconsistent and 
repugnant provisions of the earlier statute not embraced ‘within 
the terms of the exception clause. 


Construction. Where the words of a statute are so plain, 
specific, and unambiguous as to admit of no other construction, 
the meaning which ithe words import must be held conclusively 
presumed to be the meaning which the legislature intended. 


9. Taxation: ConstTiTuTIoNaL Law. The provision of section 38, 
article I, chapter 77, Compiled Statutes, 1901, exempting insurance 
companies from all taxation save as therein expressed, is, in so 
far as it purports to exempt persona] property of insurance com-. 
panies from taxation, a violation of section 1, article IX of the. 
constitution, and as to the taxation of such property is of no. 
force and effect. 


10. Repugnancy. Ordinarily, a statute repugnant in some of its feat- 
ures to some constitutional provision will yield only to the extent 
of the repugnancy and no further. 


11. Statutes: Vatipity. Where the act eliminating the unconstitu- 
tional feature is complete in all respects, and capable of enforce- 
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ment, it will be held valid and enforceable, except where the in- 
valid portion was manifestly an inducement to the passage of the 
remainder. 


12. 


: Repeat py Impricarion. Section 38, chapter 77 of the reve- 
nue act of 1879, as amended in 1887, being repugnant and incon- 
sistent with the reciprocal tax feature of section 33, chapter 43, 
passed in 1873, to the extent of such repugnancy and incon- 
sistency, repeals the latter mentioned section by implication. 


ACTION by the state against the Insurance Company of 
North America to recover taxes imposed by section 33, 
chapter 48, Compiled Statutes: Demurrer to unswer over- 
ruled and action disnvissed. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Greene, Breckenridge & Kinsler, contra. 


HOo.tcoms, C. J.- 


In 1873 the legislature passed a law relating to the 
business of insurance entitled “An act regulating insur- 
ance companies.” Compiled Statutes, 1901, ch. 48. The 
law took effect and was in force from and after June first 
of that year. By section 32 of the act it was provided that 
certain fees therein enumerated should be paid by every 
company doing business in this state to which the act 
applied. These fees were for services by the state auditor 
for filing, and making an exainination of the first applica- 
tion; issuing certificates of license; filing annual state- 
ments; issuing certificates of authority; for copying pa- 
pers and certifying to the same, etc. Section 33 of the 
act is set forth in full in the following language: 

“Whenever the existing or future laws of any other 
state of the United States shall requife of insurance com- 
panies incorporated by or organized under the laws of 
this state, having agencies in such other state, or of the 
agents thereof, any deposit of securities in such state, for 
the protection of policy-holders, or otherwise, or any pay- 
ment for taxes, fines, penalties, certificates of authority, 
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license fees, or otherwise, greater than the amount re- 
quired for such purposes, from similar companies of other 
states, by the then existing laws of this state, then, ‘anil 
in every such case, all companies of such states establish- 
ing, or having theretofore established an agency or agen- 
cies in this state, shall be and are hereby required to make 
the same deposit, for a like purpose, with the auditor of 
this state, and to pay said auditor for taxes, fines, penal- 
ties, certificates of authority, license fees, or otherwise, 
an amount equal to the amount of such charges and pay- 
ments imposed upon or required by the laws of such state, 
of the companies of this state, or the agents thereof.” 

In the case at bar, the state prosecutes an action to 
recover of the defendant insurance company, under the 
provisions of the section quoted, two per cent. of the 
amount of the gross premiums received by the defendant 
company in this state during the year 1902. The petition 
alleged, in substance, that while domestic insurance com: 
panies are by the laws of Pennsylvania, the domicile of 
the defendant, required to pay but eight mills on the 
dollar upon the amount of the gross premiums received, 
insurance companies of other states and countries are 
required to pay into the treasury of said state two per 
cent. on the amount of the gross premiums received by 
them respectively, and prays a recovery of a like percent- 
age of the gross premiums collected in this state by virtue 
of the provisions of said section 33. By the answer filed, 
the validity of the section quoted and the legality of the 
demand made by the state are challenged on three different 
grounds. It is alleged that the attempted imposition of 
the amount sought to be collected is contrary to section 1, 
article IX of the constitution, providing for the levying of 
a tax by valuation and uniformity of texation, and which 
section reads as follows: 

“The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises, the value 
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to be ascertained in such manner as the legislature shall 
direct, and it shall have power to tax peddlers, auction- 
eers, brokers, hawkers, commission merchants, showmen, 
jugglers, inn-keepers, liquor dealers, toll bridges, ferries, 
insurance, telegraph and express interests or business, 
venders of patents, in such manner as it shall direct by 
general law, uniform as to the class upon which it oper- 
ates.” It is also alleged that the section quoted is re- 
pealed by implication by the revenue law of 1879 (section 
’ 38, chapter 77, Compiled Statutes), and the amendatory 
section as enacted by the legislature in 1887. It is further 
alleged that the imposition of the tax sought to be col- 
lected is unauthorized, because no insurance company 
organized under the laws of Nebraska has ever had any 
agent or agency in the state of Pennsylvania, and has 
never been admitted to do business therein, and that com- 
, panies created under the laws of Nebraska have never 
been able to comply with the laws of Pennsylvania with 
respect to the admission of insurance companies to trans- 
act business in said state. It is regarded as neither ad- 
visable nor proper to attempt a discussion or considera- 
tion of that part of the answer of the defendant last above 
referred to, and the same will not be further noticed in 
the further consideration of the case. The state has filed 
a demurrer to the answer of the defendant, raising thereby 
issues of law only in respect of the defenses interposed of 
which we have just made mention. 

Section 33 of the act of 1873 may be euphemistically 
called by some a reciprocal provision in the insurance law; 
while counsel for defendant insists on its being more 
properly denominated by the more harsh appellation of a 
retaliatory measure. Whatever may be the proper desig- 
nation of the act as to its nature and characteristics, such 
legislation seems to be generally regarded as eminently 
just and fair, and based upon acknowledged sound legal 
principles. Such an act asserts only the self-respect and 
dignity of a sovereign state, justly maintained in its busi- 
ness relations and dealings with other commonwealths. 
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While extending comity and inviting friendly commercial 
intercourse, it demands reciprocal equality and fairness 
as a basis for such transactions. The state, while ready 
to acknowledge the courtesy due to sister states and tlie 
corporations created under their laws, insists that our 
own corporations, formed and fostered under the laws of 
this state, shall receive the same consideration and pro- 
tection which this state accords to the corporations com- 
ing here from other states to engage in business within 
the limits of our own state. The principle justifying legis- 
lation of the character under consideration seeins to be so 
firmly established, and with such unanimity of sentiment, 
as evidenced by the opinions of the courts of last resort in 
the many adjudicated cases elsewhere, that it seems un- 
necessary to engage in any extended discussion in its sup- 
port. It is said by the supreme court of Indiana in State 
v. Insurance Co. of North America (the company here 
litigating), 115 Ind. 257, 265: 

“The principle that a state may impose on a foreign cor- 
poration, as a condition of coming into or doing business 
within its territory, any terms, conditions and restrictions 
it may think proper, that are not repugnant to the constti- 
tution or laws of the United States, is firmly established by 
the decisions of the supreme court of the United States. 
Bank of Augusta v. Farle, 13 Pet. (U. 8S.) *519; Lafayette 
Ins. Co. v. French, 18 How. (U.S8.) 404; Paul v. Virginia, 
8 Wall. (U. 8S.) 168; Ducat v. Chicago, 10 Wall. (U. 8.) 
410; Doyle v. Continental Ins. Co., 94 U. S. 535.” 

The authority and power of a state, by proper legisla- 
tion, to impose additional burdens and conditions upon an 
insurance company of another state, where the laws of the 
state of its creation discriminate in favor of such company 
and against those of other states and countries, such as is 
sought to be done by the provisions of section 33, hercto- 
fore quoted, are recognized, approved and upheld by the 
supreme court of the United States and the supreme courts 
of several of the different states of the Union. With but 
one exception, in so far as our investigation of the matter 
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has extended, all the courts which have been called upon 
to express themselves on the subject are of one mind in 
inaintaining the validity of such legislation. Philadelphia 
Fure Ass’n v. New York, 119 U. S. 110; People v. Fire 
Ass’n of Philadelphia, 92 N. Y. 311; Phenix Ins. Co. v. 
Welch, 29 Kan. 672; State v. Fidelity & Casualty Co., T7 
Ta. 648; Germania Ins. Co. v. Swigert, 128 Tl. 237, and 
State v. Insurance Co. of North America, supra. The ex- 
ception mentioned is from the supreme court of Alabama, 
which holds such legislation to be a delegation of legisla- 
tive power, and therefore invalid. Upon legal principles 
of general application and under the authorities cited, it 
can hardly be doubted that the enactment of the pro- 
visions of section 33, heretofore quoted, is clearly a con- 
stitutional exercise of legislative power in no way in- 
hibited by the fundamental law of the state or the nation. 
Were it solely a question of the power of the legislature 
to provide for the reciprocal features found in the above 
mentioned section, we should not hesitate to declare there 
is no legal obstacle in the way of the state’s recovery in 
the present action. ° 

It is contended, however, by counsel for defendant that, 
while the legislature may have the power to levy a tax op 
foreign insurance companies by way of a license or priv- 
ilege tax, such power has not been exercised by the pro- 
visions of section 33, and that the exaction therein pro- 
vided for is purely a tax for revenue purposes, and the 
test of its validity is to be determined by the applicatiou 
of the same principles as those governing the levying and 
collection of a property tax. It is argued that the license 
fees, authorizing the defendant to do business in this state, 
are provided by section 32, of which mention has been 
made, and that the company having once entered the state 
to engage in business must then be placed upon the same 
plane as all other companies engaged in a like business, 
und that the enforcement of the tax sought to be recovered 
violates the rule of uniformity required by section 1, ar- 
ticle IX of the constitution. We find ourselves unable to 
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accept this argument as convincing. It is, we think, the 
manifest intention of the legislature to provide for the 
exaction which is sought to be imposed herein as a priv- 
ilege or license tax as one of the conditions on which the 
company is admitted into the state to engage in business 
herein. That is, the legislature has declared, that the com- 
pany’s right and authority to enter and engage in business 
in this state is dependent on its compliance with the pro- 
visions of section 32 as to the fees therein required to be 
paid as a condition precedent, and also compliance with 
the provisions of section 33, whenever those provisions be- 
come applicable. The provisions of the latter section are 
an additional burden and exaction to those contained in 
section 32 on those companies, only, upon which the sec- 
tion is intended to operate. It says to the corporation do- 
ing business in this state having its domicile in another 
state, the laws of which discriminate against those com- 
panies engaged in a like business therein from other states 
or countries, that, in addition to the general requirements 
as to fees and licenses under section 32, you must also 
meet the same extra burdens and exactions required by 
the laws of your home state of outside ‘companies doing 
business therein. The principle justifying the provision 
is in no wise changed or qualified, by reason of the fact 
that the exaction may not be demanded in advance and as 
a condition precedent to entrance into the state. It is 
sufficient if it is one of the conditions imposed, not only 
as a right to enter the state, but to continue to do business 
herein. It is an obligation assumed and is a part of the 
conditions to be complied with for the privilege of engag- 
ing in business in the state, and may be enforced in any 
proper manner when the exaction becomes due. What 
is said by the supreme court of Indiana in State v. In- 
surance Co. of North America, supra, is here quite apro- 
pos. Say the court: 

“Moneys which have or may become due to the state 
from any foreign insurance company, under the provisions 
of the retaliatory section of our statutes regulating foreign 
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insurance companics doing business in this state,are or will 
be due and payable as a part of the terms or conditions of 
its entering this state and transacting business within 
its limits. Such retaliatory section of our foreign insur- 
ance company statutes, therefore, is not within our con- 
stitutional restrictions in relation to taxation.” 

In relation to a tax upon the gross earnings of insurance | 
companies doing business in this state which, on principle, 
is of the same nature as the imposition sought to be en- 
forced in the case at bar, in the very recent case of Stute 
v. Fleming, 70 Neb. 523, it is said: 

“Relating to the provisions of sections 59 and 60, it is 
plain that the tax of 2 per cent. upon the gross earnings 
of the companies mentioned in these sections is a tax im- 
posed, not upon their property, but upon their privilege 
of doing business in this state.” 

Such a tax, say this court, is not in any sense a tax upon 
the property of these corporations, but a privilege tax and, 
as such, is wholly unobjectionable. 

There remains to be considered another feature of the 
provisions of section 33 in this same connection. It is 
urged that the selection, for the purposes of the exactions 
of the nature sought to be imposed in the present case, of 
those companies only having their domicile in another 
state, the laws of which discriminate against outside com- 
panies, is an arbitrary and unreasonable classification, not 
at all warranted under the second clause of section 1, 
article IX of the constitution, and that, because of such 
attempt at arbitrary classification, the act can not stand. 
As it occurs to us, a sufficient answer to this contention is 
that, when the principle underlying the right to levy a 
tax or exaction such as we are discussing is admitted 
or is established, there is included in the proposition the 
idea of reasonableness, and an acknowledgment of the 
propriety of the classification. In order to make the oper- 
ation of an act of this nature effective, there must be a 
classification both as to states and the character of the 
burden. The principle would be of no utility, and there 
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could be no practical application, unless the companies 
against which the act should operate might, by the legis- 
lature, be restricted to those states, only, and to the kinds 
of burdens and exactions imposed ‘by the laws of each in- 
«lividual state whose laws, in respect to the same matter, 
vender the reciprocal legislation proper and necessary to 
effectuate the desired purpose. The classification is not 
only wholly devoid of arbitrary features, but is founded 
upou considerations of the most reasonable kind and al- 
tovether appropriate to the object sought to be attained. 
Say the supreine court of Kansas, in Pheenia Ins. Co. v. 
Welch, supra: 

“Tt matters not whether this charge upon the plaintiff 
is to be regarded in the nature of taxation, or a license. 
In neither case is it justly obnoxious to the charge of in- 
equality in the sense that would make it unconstitutional. 
The legislature may classify for the purposes of taxation 
or license, and when the classification is in its nature not 
arbitrary, but just and fair, there can be no constitutional 
objection to it. * * * Here foreign insurance corpora- 
tions are classified by the state from which they come, and 
when we consider the purposes of such classification it can 
not be held that there is anything arbitrary or unjust 
therein.” 

The rule announced in Rosenbloom v. State, 64 Neb. 
342, on the subject of classification under the second 
clause of section 1, article IX, obviously gives warrant for 
the views expressed herein regarding the same matter. 

The more serious problem to consider and determine in 
disposing of the present case, as we view the subject, is 
regarding the contention that section 33, chapter 43, or at 
least that portion thereof referring to the imposition and 
enforcement of a reciprocal tax, such as is herein sought 
to be recovered, is repealed by the enactment of the gen- 
eral revenue law of 1879 known as chapter 77, article I, of 
the Compiled Statutes, 1901, and especially section 38 
thereof. The act is entitled “An act to provide a system of 
revenue.” It, in express terms, repeals “all acts and parts 
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of acts inconsistent with the provisions of this act.” Sec- 
tion 38, as originally enacted, provided for a tax upon 
the gross amount of premiums received by insurance com- 
panics within the state, during the previous year, and de- 
clared that “Insurance companies shall be subject to 
no other taxation under the laws of this state, except taxes 
on real estate, and the fees imposed by the chapter on in- 
surance.” Relative to the contention that this section, as 
originally enacted, repeals by implication that part of sec- 
tion 33, chapter 43, now under consideration, we are prone 
to the belief that the word fees should not be given a 
narrow and technical meaning, as argued by counsel for 
defendant, but rather be accepted in its broad and most 
comprehensive meaning, which, in view of the rule that 
repeals by implication are not favored, would probably 
justify the construction that all license fees or taxes in 
the nature of a privilege to do business in this state, as 
contemplated by both sections 32 and 33, would be in- 
cluded within the exception mentioned, and come fairly 
within the meaning of the words except “fees imposed by 
the chapter on insurance.” It is profitless, however, to dis- 
cuss this phase of the subject,.as nothing could be gained 
thereby save, possibly, the ascertainment of rights and 
obligations of a moral rather than of a legal character. 
In 1887, section 38, chapter 77, as originally enacted, was 
amended by the legislature, the amending act being en- 
titled “An act to amend section thirty-eight of an act 
entitled ‘An act to provide a system of revenue,’” The 
section aS amended provided for the levying of a tax on 
the net amount of premiums received instead of the gross 
amount, as before provided for. The section as amended 
also declared that “Insurance companies shall be subject 
to no other tax, fees, or licenses under the laws of this 
state, except taxes on real estate and the fees imposed by 
section 32 of an act regulating insurance companies, 
passed February 25, 1873.” It will be observed that, not 
only was the basis for levying a tax changed from the 
gross amount to the net amount of the premiums received, 
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but that also, in specific terms, it was declared that no 
other tax, fees, or licenses under the laws of the state 
should be exacted from such companies, except taxes on 
real estate and the fees imposed by section 32, only, of the 
act of 1873 regulating insurance companies. It is difficult 
to conceive of the use of more specific language which 
might be employed, with a view of prohibiting all other 
forms of taxation than the general tax provided by the 
amended section 38, chapter 77, and the fees imposed by 
section 32, chapter 48, being the act regulating insurance 
companies and passed in 1873. Judging from the language 
found in the amended section, it is difficult to escape the 
conclusion that the amendment was intended to, and. 
necessarily did, have the effect of repealing by implication 
the provisions of section 33 of the act of 1873 under con- 
sideration. The two sections are so repugnant to each 
other that both can not stand. If the reciprocal tax sought 
to be collected in this action is now enforced, then, obvi- 
ously, the company is subject to other taxes and fees, 
under the laws of this state, than a tax on premiums re- 
ceived, and taxes on real estate, and the fees imposed by 
section 32 of the act regulating insurance companies. It 
is manifest that, in the enactment of the revenue law of 
1879 and especially the provisions found in section 38, the 
legislature had in mind the prior legislation affecting in- 
surance companies, for the act of 1873 is specifically men- 
tioned in the exception of the fees therein provided for, as 
‘not coming within the gencral exception of the laying of 
other taxes and impositions than those contemplated by 
section 88. As has been suggested, the exception in gen- 
cral terms of the fees provided for by the prior chapter on 
insurance, is probably susceptible of the construction that 
the reciprocal tax feature of section 33 of that chapter, 
as one of the conditions of an insurance company entering 
and engaging in business in this state, would come within 
the terms of the exception and would not be construed as 
beirtg repealed by implication by the later act. 

But, by the amendment of 1887 of section 38 of the 
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revenue act, the legislature has not only again referred 
to the prior chapter on insurance, but has gone to the ex- 
treme limit in the expression as to what fees provided for 
by that act shall come within the exception clause, and has 
said in words that need no explanation or construction 
that the fees provided for hy section 32, only, of that chap- 
ter shall be exacted from the insurance companies doing 
business in this state, in addition to the taxes on premiums 
as provided by section 38 of the revenue act, and taxes on 
. real estate. The maxim, expressio wnius est exclusio 
alterius, would seem applicable, resulting in the warrant- 
able inference that the legislature intended to exclude the 
reciprocal tax feature contained in section 38. Had there 
not been in section 38, as originally enacted or as amended, 
special reference to the prior chapter on insurance, but 
only an exception clause general in its character, we 
would, in construing such a statute, be warranted, per- 
haps, in saying that the exception referred only to taxes 
and impositions laid primarily for revenue purposes, and 
had no bearing on the chapter on insurance, because the 
chief object of the latter is regulation of the insurance 
business, rather than the raising of revenues. It may pos- 
sibly be that the legislature did not fully appreciate the 
legal effect of the enactment of the amendment to section 
38, but the thought suggests itself to one’s mind that those 
especially interested in legislation favorable to insurance 
companies, who are usually in convenient calling distance 
with suggestions and advice during legislative sessions, by 
their shrewdness and finesse, have brought about a declar- 
ation by the legislature, in unmistakable terms, in the 
passage of the law which operates as a repeal by implica- 
tion of the provisions of section 33 authorizing a recipro- 
cal tax, as effectually as though the repeal was in express 
terms. The words in section 38 as amended are so plain, 
so specific, so unainbiguous, that they admit of no other 
construction. The meaning which the words import must, 
we think, be held conclusively presumed to be the meaning 
which the legislature intended to convey; in other words, 


Vou. 71] JANUARY TERM, 1904. 333 


State v. Insurance Co. of North America, 


the statute must be interpreted literally. “Even though 
the court should be convinced that some other meaning 
was really intended by the lawmaking power, and even 
though the literal interpretation should defeat the very 
purposes of the enactment, still the explicit declaration of 
the legislature is the law, and the courts must not depart 
from it.” Black, Interpretation of Laws, ch. 3, sec. 26. 
Stoppert v. Nierle, 45 Neb. 105; State v. Moore, 45 Neb. 
12; Woodbury & Co. v. Berry, 18 Ohio St. 456; IfeCluskey 
v. Cromwell, 11 N. Y. 598; Doe v. Considine, 6 Wall. 
(U. 8.) 458. In an early case in this court, People v. 
Weston, 3 Neb. 312, in speaking of the repeal of statutes 
by implication, it is observed by Mr. Justice GANTT who 
wrote the opinion (p. 3238) : 

“Tn the case of the Town of Ottawa v. La Salle, 12 Tl. 
339, it is said that ‘it is a maxim in the construction of 
statutes that the law does not favor a repeal by implica- 
tion. The earliest statute continues in force unless the two 
are clearly inconsistent with, and repugnant to each other, 
or unless in the latest statute some express notice is taken 
of the former, plainly indicating an intention to repeal it. 
And when two acts are simply repugnant, they should, if 
possible, be so construed that the later may not operate 
as a repeal of the former by implication.” Citing Dwarris, 
Statutes, 674; Bacon’s Abridgmnent, title Stat. D; Bowen 
v. Lease, 5 Hill (N. Y.), 221; Planters Banik: v. State of 
Mississippi, 6 Smed. & M. (Miss.) 628; Hirn v. State of 
Ohio, 1 Ohio St. 15. 

In State v. McCaig, 8 Neb. 215, it is held that, where 
statutes or parts of the same statute are so repugnant to 
each other that both can not be executed, the latter is 
always deemed a repeal of the earlier. It is said in the 
opinion, quoting approvingly from Brown v. County Com- 
missioners, 21 Pa. St. 37: 

“Where two statutes are so flatly repugnant that both 
can not be executed, and we are obliged to choose between 
them, the later is always deemed a repeal of the earlier. 
This rule applies with equal force to a case of absolute 
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cam’ irreconcilable conflict between different sections or 
parts of the same statute. The last words stand, and the 
others which can not stand with them go to the ground.” 
See also White rv. City of Lincoln, 5 Neb. 505, 514; Law- 
son v. Gibson, 18 Neb. 187; Stute v. Bemis, 45 Neb. 724; 
State v. Moore, 48 Neb. 870; Stute v. Magney, 52 Neb. 508. 

The attorney general, as we understand his presenta- 
tion of the case, concedes that section 88, chapter 77, as 
amended does repeal by implication that part of section 
33 under which a recovery is sought, if the amended sec- 
tion be held: valid. But it is argued by him that such 
‘section is unconstitutional and, for that reason, can not 
have the effect of repealing section 38 of chapter 43 or 
‘any part thereof. It is urged in support of the conten- 
tion, that the attempted legislation found in the original 
section and the amendment thereto is in direct violation 
of section 1, article IX of the constitution, providing for 
the raising of needful revenue by levying a tax by valua- 
tion, so that every person and corporation shall pay a tax 
in proportion to his, her or its property and franchises, 
and that, because personal property of insurance coni- 
panies is attempted by this section to be exempted from 
taxation, the fundamental law is violated. We are quite 
well satisfied that the attempted exemption from taxa- 
tion of personal property is in direct contravention of the 
fundamental law. But, if such be the case, does it neces- 
sarily or legally follow that the entire section must be 
held invalid? We think not. The rule ordinarily is that 
a statute repugnant to some constitutional provision will 
yield to the extent of the repugnancy and no further. 
Scott v. Flowers, 61 Neb. 620; State v. Karr, 64 Neb. 514; 
State v. Fleming, 70 Neb. 528. The principle deducible 
from these several cases is of peculiar force and special 
application to section 38. -The act is complete in all re- 
spects and is capable of enforcement. The unconstitu- 
tional feature is of a negative rather than of a positive 
character. The exemption from other taxes can not ex- 
tend to personal property without conflicting with con- 
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stitutional provisions. As a question of practical applica- 
tion and results the matter is of but little importance, be- 
cause companies from other states maintaining agencies 
in this state usually have but little, if any, personal prop- 
erty subject to taxation. But the provision attempting 
to exempt personal property, as to such exemption, must 
yield to the superior law, and the personal property of 
the insurance company held to be assessable, wherever 
found, as is all other personal property. In so far as the 
section permits personal property to escape taxation, it 
must be held without legal force and effect, but otherwise 
it stands as a valid legislative enactment. The legal 
result would be that insurance companies must pay taxes 
on their personal property, on their real estate, on the net 
amount of premiums received, and must also pay the fees 
provided by section 32 of chapter 48, and that no other 
tax, fees or licenses under the laws of this state can be 
lawfully levied on such companies. The law being valid 
in all other respects and capable of enforcement, and, by 
its express terms, being utterly repugnant and incon- 
sistent with the reciprocal tax feature of section 33, so 
that one or the other must fall, we are driven to the con- 
clusion that section 38, as amended in 1887, repeals by 
implication that part of section 33 of the act of 1873 pro- 
viding for the exaction which is sought to be enforced in 
the case at bar. The answer in respect of this phase of 
the case states a good defense and, for the reasons given, 
the demurrer thereto should be overruled and judgment 
entered dismissing the action, which is accordingly done. 


DISMISSED. 


The following opinion on rehearing was filed June 30, 
1904. Demurrer to answer sustained: 


1. Statute: Variiry. Where a part of an act is unconstitutional, be- 
cause contravening some provision of the fundamental law, the 
language found in the invalid portion of the act can have no 
legal force or efficacy for any purpose whatever, 
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2. : REPEAL BY IMPLICATION. That part of the revenue act (Com- 
piled Statutes 1901, ch. 77, art. I, sec. 38), providing “Insurance 
companies shall be subject to no other tax, fees, or licenses under 
the laws of this state, except taxes on real estate and the fees 
imposed by section 32 of an act regulating insurance companies, 
passed February 25, 1873,” being unconstitutional because attempt- 
ing to exempt insurance companies from the payment of taxes on 
personal property, is void and of no effect for any purpose, and 
can not, therefore, operate as a repeal by implication of the pro- 
visions of section 33, chapter 43, Compiled Statutes, or any por- 
tion thereof. 


3. Insurance Companies: TaxaTion. The fact that a less reserve fund 
is required of domestic companies organized under the laws of 
this state, than is required of all companies doing business in 
the state of Pennsylvania under its laws, does not militate against 
the enforcement of the provisions of the reciprocal tax law on 
companies organized under the laws of Pennsylvania, and doing 
business in this state, such reciprocal tax law being otherwise 
applicable and enforceable. 


4. Reciprocal Tax Law. The provisions of said section 33, chapter 43, 
Compiled Statutes, for a reciprocal tax on insurance companies 
organized under the laws of other states, whose laws discriminate 
against insurance companies organized under the laws of the 
state of Nebraska, apply and become operative from the time of 
the enactment of such laws by such other states requiring com- 
panies of this state to make deposits, or pay fines, taxes, penalties 
or license fees not required of all other companies, whether any 
company of this state shall have established agencies there or 
not. 


The act mentioned is in force and effect, and requires a for- 
eign insurance company doing business in this state to pay the 
same license fees, etc., required by the laws of the foreign state 
of companies of this state doing business therein, whenever the 
existing or future law of such other state shall require companies 
of this state to pay license fees, etc., for the privilege of doing an 
insurance business therein. 


Houcoms, C. J. 


Section 38, article I, chapter 77 of the revenue law, as 
it existed prior to the 1903 enactment, provided that every 
insurance company transacting business in this state 
should be taxed upon the excess of premiums received 
over losses and ordinary expenses incurred within the 
state, during the year previous, and at the same rate that 
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all other personal property is taxed. The section closed 
as follows: 

“Insurance companies shail be subject to no other tax, 
fees or licenses under the laws of this state, except taxes 
on real estate and the fees imposed by section 32 of an 
act regulating insurance companies, passed February 25, 
1873.” 

In the opinion handed down in this case, it is held 
‘that the provision quoted, in so far as it purported to ex- 
empt insurance companies from the payment of taxes on 
personal property, is in contravention of section 1, article 
IX of the constitution, providing for the raising of need- 
ful revenues, by levying a tax by valuation, so that every 
person and corporation shall pay a tax in proportion to 
his, her or its property and franchises, and it is also held 
that, notwithstanding the unconstitutional feature re- 

ferred to, yet, the section as a whole would yield only to 
’ the extent of the repugnancy, and otherwise would be en- 
forceable, and that the effect of the part of the section 
quoted, notwithstanding its invalidity in so far as it at- 
tempted to exempt personal property from taxation, was 
to repeal by implication the reciprocal tax feature found 
in section 33, chapter 43, Compiled Statutes. In arriv- 
ing at the conclusion announced in the former opinion, 
the mind of the writer was centered especially on the ex- 
ception clause contained in the sentence wherein certain 
exactions were excepted from the exemption generally of 
all other forms of taxation or other exactions; and, by ap- 
plying the familiar rule that a statute will yield only to 
the extent of the repugnancy, it was believed that the 
legal effect was to add personal property to the exception 
clause, and that the section otherwise would remain a 
valid enactment and operate as a repeal by implication, 
as therein announced. Further consideration of the mat- 
ter leads to the conclusion that the latter provisions of 
the section referred to, eleminating the unconstitutional 
part, were incorrectly construed. We are satisfied with 


the holding that the purported exemption of personal 
25 ; 
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property from taxes is an unconstitutional exercise of 
legislative power. We think there can be no doubt but 
that the attempted exemption of personal property from 
taxation contravenes the fundamental law, and that the 
section of the revenue act, in so far as it purports to do 
this, is invalid. State v. Poynter, 59 Neb. 417. We were, 
we think, in error in holding to the view that the section 
in this respect was invalid, and at the same time that it 
operated as a repeal by implication of the reciprocal tax 
provision of section 33 of the act of 1873. The effective 
words of the section, those which contravene the funda- 
mental law and which must be held unconstitutional, are 
found in the clause, “Insurance companies shall be sub- 
ject to no other tax, fees or licenses, under the laws of 
this state.’ These are the words which purpovt to exempt 
insurance companies from taxation on their personal 
property. Such attempted exemption is invalid, as was 
held in the former opinion. The legislature can not, after 
providing for a tax on net receipts, say that insurance 
companies shall be subject to no other tax, under the laws 
of this state. This language is as repugnant to the con- 
stitution as would be the case if no exception were made 
regarding taxes on real estate. Personal property can 
not be exempted any more than real estate, nor can both 
together. The words found in the invalid portion of the 
section, those which declare that insurance companies 
shall be subject to no other tax, fees or licenses, under the 
laws of this state, are the only words which can effectuate 
a repeal by implication of the reciprocal tax feature of 
section 33 of the act of 1873. No language can be found 
which can be appealed to as repealing by implication the 
provisions of the act under which a recovery is sought in 
this case, except the language of section 38 quoted, and 
that which we say is inimical to the constitution. That 
part of the act, therefore, which attempts to relieve insur- 
ance companies from other taxes, fees and licenses than 
those mentioned, being void, for the reasons stated, is void 
for all purposes, and as though it had never been enacted 
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by the legislature, and therefore has no legal force and 
efficacy for any purpose. Boales v. Ferguson, 55 Neb. 565. 
Such being the case, there is no repeal by implication of 
any part of section 33, chapter 43 of the laws of 1873, and 
the former opinion holding to the contrary is therefore 
disapproved. 

Having reached the conclusion just announced, it be- 
comes necessary to consider one further point in the case, 
which was only mentioned, but not discussed or passed on 
in the former opinion. It is contended by counsel for the 
defense that the retaliatory law of this state can not be en- 
forced against the defendant, a company incorporated 
under the laws of Pennsylvania, because no Nebraska com- 
pany is incorporated, or can be incorporated, pursuant to 
the laws of this state, which does or can conform to the 
requirements made by the state of Pennsylvania of all in- 
surance companies doing business therein. The argument 
in support of the proposition is predicated on the theory 
that a larger reserve is required of fire insurance com- 
panies doing business in Pennsylvania, by the laws of that 
state, than is required by companies organized and doing 
business under the laws of this state. It is said, com- 
panies created under the laws of this state do not main- 
tain any such reserve, and are required to keep only a less 
percentage of their premiuins, and that they may pay out 
the excess in dividends without violating any provisions 
of law. There is nothing in the argument which even re- 
motely suggests the inability of Nebraska companies to _ 
fully, and in all respects, comply with the law and re- 
quirements of the state of Pennsylvania. The fact that 
they may operate upon a different plan or with a smaller 
reserve, under the laws of this state, than is required by 
the state of Pennsylvania, does not argue that they can 
not and do not measure up to the standard set by the 
laws of the latter state, and may not enter into that state, 
and engage in business therein, along with the domestic 
companies, or those. organized under the laws of other 
states. Lf all are on common ground, in a fair field, with 
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no favors, there is no tenable ground for saying that Ne- 
braska companies have not the ability to successfully com- 
pete with all others. If our companies do not engage in 
business in Pennsylvania, it may fairly be inferred that 
it is because of discrimination against outside companies, 
and not on account of the provisions of law, equally ap- 
plicable to all companies, which may if some respects 
differ from the laws governing their creation and author- 
ity to do business in their home state. We may assume 
that the sole reason no Nebraska companies are doing 
business in Pennsylvania, if such be the case, is because 
of the severity of the restrictions imposed by the laws of 
Pennsylvania upon insurance companies organized under 
the laws of other states, which are not applicable to do- 
mestic companies. Germania Ins. Co. v. Swigert, 128 I. 
237; Phanixz Ins. Co. v. Welch, 29 Kan. 672, and State v. 
Fidelity & Casualty Co., TT Ta. 648, all support the right 
of enforcement of the reciprocal tax law, regardless of the 
question of the establishment of an agency, or the attempt 
to do business, in the state against whose companies the 
law is made to operate. The law is effective when condi- 
tions it provides for are existent. If the laws of Pennsy}l 
vania are such as were contemplated by the legislature in 
the enactment of section 83; then those provisions are at 
once operative upon companies seeking to do business in 
the state, which are incorporated under the laws of that 
state, whether or not Nebraska companies have agencies 
established in Pennsylvania or whether, under the Jaws 
of this state, they may do business on a plan different 
from all companies doing business in Pennsylvania. In 
Germania Ins. Co. v. Swigert, supra, it is held, under a 
law in all essential features the same as the one under 
consideration, that the provisions of such a law apply, and 
become operative, from the time of the enactment of such 
laws, by other states, requiring companies of this state 
to make. deposits or pay fines, taxes, penalties or license 
fees, whether any company of this state shall have estab- 
lished agencies there,.or not. It is also held that such a | 
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law is operative and in force, and requires a foreign in- 
surance company, doing business in this state, to pay the 
same license fees, etc., required by the laws of the foreign 
state of companies of this state doing business therein, 
whenever the existing or future Jaw of any other state 
shall require companies of this state to pay license fees, 
cte., for the privilege of doing an insurance business 
therein. The other authorities cited fully support the 
Illinois case. The former judgment overruling the de- 
murrer to the answer is vacated, and the demurrer is 
sustained. Judgment will be entered in conformity there- 
with. 
JUDGMENT ACCORDINGLY. 


The following opinions on motion for rehearing were 
filed March 28, 1905. Rehearing denied: 


The judgment heretofore entered in this cause adhered to. 


Horeaur C. J. 


It is contenu 1 that the reciprocal tax law is repealed 
by implication. 1. ‘he law is in fact repealed by implica- 
tion, it must be upon the ground that: another valid law 
exists, the enforcement of which is necessarily so incon- 
sistent and repugnant as that both laws can not stand; 
the former, in such a case, being held to be by implica- 
tion repealed. This method of repealing is not, of course, 
favored by the courts, and such a repeal is never effected, 
save there is a subsequent valid enactment wholly repug- 
nant to the older law. If there is no valid law, there can 
be no repeal, and no law can be held to effect a repeal by 
implication where it has no other purpose to subserve than 
that of repealing the prior enactment. That can only be 
accomplished by an express repealing statute. The act 
(Compiled Statutes, 1901, ch. 77, art. I, sec. 38) provid- 
ing for taxing the net premiums of insurance companies 
says: “Insurance companies shall be subject to no other 
tax, fees or licenses, under the laws of this state.” The 
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clause is followed by some exceptions, which need not be 
noted. Now if this clause is valid, of course it operates 
as a repeal by implication because its enforcement is 
utterly repugnant to the law providing for a reciprocal 
tax; if, however, it is unconstitutional because of its at- 
tempted exemption of personal property, then it can not 
be effective as a repeal by implication, because it would 
serve no purpose save aS an express repeal of a prior 
statute. I find no authority which, as it seems to me, 
would justify the conclusion that, although the clause is 
unconstitutional in suo far as it attempts to exempt per- 
sonal property from tax, yet is valid for the purpose of 
effectuating a repeal by implication. The case is not the 
same as it would be were there some other property gen- 
erally subject to taxes, but which the legislature might 
lawfully exempt. 

The question is not of exemption of property that might 
be exempted, but of repeal by implication of an otherwise 
valid and enforceable statute. When this court said that 
an unconstitutional act is as ineffectual as though it had 
never been passed (Boales v. Ferguson, 55 Neb. 565), it 
stated what I conceive to be a truism, applicable to every 
word and syllable of an act held unconstitutional, whether 
it be a section, a part of a section, a sentence or a clause, 
which is found by the court to be in conflict with some 
higher law. What the courts have said in the way of what 
may be termed modifications, qualifications or exceptions 
to the rule, does not lessen the force of the proposition. 
An unconstitutional law is for all purposes as though it 
had never been passed. Finders v. Bodle, 58 Neb. 57. An 
Ohio case, Treasurer of Fayette County v. Peoples & 
Drovers Bank, 47 Ohio St. 503, 10 TL. R. A. 196, holds that 
one part of a section may be void withont affecting the 
validity of the remainder, unless both parts are so inter- 
woven as to be inseparable. This is but an extension of 
the rule that one section may be upheld and another con- 
demned. The point is not whether the parts are con- 
tained in the same section—for the distribution into sec- 
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tions is purely artificial—but whether they are essentially 
and inseparably connccted in substance. This case dis- 
. tinctly recognizes the rule that a part, when it falls, falls 
for all purposes, and that another part may be held to be 
valid. A Utah case, Konold v. Rio Grande W. R. Co., 16 
Utah, 151, in terms, recognizes the rule that, when a part 
of an act is void, it can have no validity for any purpose. 

“Obviously,” say the court, “the provisions of this sec- 
tion are directly opposed to those of the constitution * * * 
and therefore can not have the force of law, and are void. 
* * * Vor like reasons, section 3197, relating to change 
of venue, is void, and ineffectual for any purpose.” 

And in Steed v. Harvey, 18 Utah, 367, 72 Am. St. Rep. 
789, the rule that a part of an act, or of the same section, 
not dependent on another, may be held void, and the other 
valid, is recognized; but the same provision or section can 
not be held both void and valid. It seems to me that this 
undoubtedly announces the only rule that could be adopted 
with any degree of safety, or which could be intelligently 
applied in all cases where the question of the validity of a 
statute and its effect are to be considered and determined. 
In a United States supreme court case, Supervisors v. 
Stanley, 105 U. 8. 305, a state statute onthe assessment of 
the shares of bank stock conflicted in part with the United 
States statute authorizing deduction of debts, where that 
was the general rule in the state as to all other personal 
taxable property. The court held that the state statute 
was valid up to the point where it came in conflict with 
the congressional act, and that the taxation of bank 
‘stocks, without the allowance of deduction of debts, would 
render the taxes levied invalid only in so far as the tax 
debtor was entitled to deductions by virtue of the pro- 
visions of the act of congress. This, as I understand the 
case, is by the application of principles similar to those 
applied in the case of Scott v. Flowers, 61 Neb. 620, or to 
those sometimes applied to the taxation of the business of 
a corporation engaged in intrastate and interstate busi- 
ness, and the act is held to be valid so far as it affects 
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intrastate business, but not of force and effect as to inter- 
state business. The court say, in Supervisors v. Stanley, 
105 U.S. 305: 

“In other words, in such a case, so much of the law 
as conflicts with the act of congress in the given case is 
held invalid, and that part of the state law which is in 
accord with the act of congress is held to be the measure 
of his (the stockholder’s) liability. There is no difficulty 
here in drawing the line between those. cases to which 
the statute does not apply and those to which it does, be- 
tween the cases in which it violates the act of congress and 
those in which it does not. There is, therefore, no neces- 
sity of holding the statute void as to all taxation of na- 
tional bank shares, when the cases in which it is invalid 
can be readily ascertained on presentation of the facts. 
It follows that the assessors were not without authority 
to assess national bank shares; that where no debts of the 
owners existed to be deducted the assessment was valid, 
and the tax paid under it a valid tax. That in cases where 
there did exist such indebtedness, which ought to be de 
ducted, the assessment was voidable but not vuid.” 

In other words, the statute could be given a constitu- 
tional construction in that it permitted the assessment 
of shares where no debts were to be deducted, and this 
construction was given in preference to one holding it 
wholly unconstitutional. In Poindexter v. Greenhow, 114 
U. S. 270, the new act was held to be absolutely void, and 
of no effect, as to the right of certain parties holding 
bonds of the state to pay taxes by surrender of coupons 
for interest, as this would amount to the impairment of 
‘the obligation of a contract, otherwise the law was valid 
and enforceable. By the application of the same principle, 
we might, perhaps, if it were found necessary to uphold 
the law, construe the statute applying to deficiency judg- 
ments as being applicable only to contracts entered into 
after. the passage of the deficiency judgment law. This 
same rule seems to be applied in Commonwealth v. Gagne, 
153 Mass. 205, 10 L. R. A. 442, 
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T think the second opinion in the case at bar announces 
the correct rule, and that the motion for rehearing should 
be overruled. 

REHEARING DENIED. 


BARNES, J., concurring. 


The only question in this case is, whether or not the act 
of 1887, providing for a tax upon the net premiums of 
insurance companies, repeals so much of the insurance 
law of 1873 as provides for what is commonly called “The 
reciprocal tax.” 

An examination of our legislation affecting this ques- 
{ion shows that the law relating to insurance companies, 
above mentioned, was passed at the legislative session of 
1873, and has remained substantially the same from that 
day to this. Further examination discloses that when the 
veneral revenue law of 1879 was enacted it contained a 
section, to wit, section 38, almost identical in form and 
substance with the act of 1873, above mentioned, except 
that it provided for taxing insurance companies upon their 
eross premiums instead of their net premiums. In the 
act of 1879 it was provided: 

“Insurance companies shall be subject to no other taxa- 
tion, under the laws of this state, except taxes on real 
estate, and the fees imposed by the chapter on insurance.” 

Under this law, which was in force from the time of 
its enactment until 1887, no claim was ever made that the 
clause, above quoted, repealed the reciprocal tax law, 
either directly or by implication. On the contrary, the 
reciprocal tax was collected from, and paid by, all foreign 
insurance companies doing business in this state subject 
to taxation under the terms thereof, without objection. 
The act of 1887 (ch. 77, sec. 38), however, contains the 
following: 

“Insurance companies shall be subject to no other tax, 
fees or licenses, under the laws of this state, except taxes 
on real estate, and the fees imposed by section 32 of an act 
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regulating insurance companies, passed February 25, 
1873.” 

It will be observed that there is a slight difference in 
the wording of the two provisions, but they are in sub- 
stance much the same. To me it seems quite doubt- 
ful if the legislature intended to change that part of the 
law relating to the reciprocal tax. Without doubt it was 
the intention of the lawmakers not to interfere with the 
operation of that law at all. 

It is contended, however, that the clause in the law of 
1887, last above quoted, repeals the reciprocal tax law, 
known as section 33 of the Compiled Statutes, relating to 
insurance companics. The repealing clause found in sec- 
tion 2 of the act of 1887 does not repeal section 33 of the 
statutes relating to insurance companies, in express terms; 
so, if that section is repealed at all thereby, it is by im- 
plication, and because it is in direct conflict with the 
clause last above quoted. Nothing else in the act of 1887 
can be construed to affect the reciprocal tax law in any 
manner whatever. It is our unanimous opinion that so 
much of the last mentioned act as is quoted above is un- 
constitutional and void, because it exempts insurance . 
companies from taxation on their personal property. It 
follows, then, that this clause falls to the ground, it goes” 
out of the statute, and the law stands the same as though 
it had never existed, and had never been passed by the 
legislature, for any purpose. Conceding now the correct- 
ness of the view that the first clause of the act of 1887, 
which provides for taxing insurance companies upon their 
net premiums, is good and can be enforced, and must 
therefore stand, it by no means follows that the act oper- 
ates to repeal the reciprocal tax law. That part of the act 
relating to the taxation of insurance companies upon their 
net premiums does not conflict with the reciprocal tax 
law in any manner whatever; and there has been no sug- 
gestion that both of these laws can not stand and be en- 
forced together. We have, then, the proposition that the 
clause of the act which may be held to be valid is not in 
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conflict with, and therefore does not repeal, the reciprocal 
tax law by implication or otherwise. And that portion of 
the statute which, if valid, might have that effect, being 
unconstitutional and void, and discarded and rejected for 
every and all purposes, the reciprocal tax law is in no 
wise affected thereby. See laws of 1873, p. 443; laws of 
1879, p. 291, section 38; laws of 1887, p. 569. 


SEDGWICK, J., dissenting, 


Section 38 of the revenue law, referred to in the opinion, 
required insurance companies to be taxed upon the pre- 
miums received by them in excess of the losses and ordi- 
nary expenses, and provided that this taxation should be 
in lien of all other taxes, except taxes on real estate. This 
provision, if entirely valid, would relieve insurance com- 
panies from the reciprocal tax, so called, which this action 
was brought to enforce against this defendant, and would 
also. relieve them from taxation upon their personal 
property. These companies could not be relieved from tax- 
ation upon their personal property, because of the require- 
ment of the constitution that every person and corpora- 
tion shall pay a tax in proportion to the value of his, her 
or its property. The tax upon premiums provided for by 
the statute is held valid and enforced, and the opinion 
discloses that the provision of this statute doing away 
with the reciprocal tax, on account of the new tax imposed 
upon premiums, would be valid, if it were not for the fact 
that the same clause of the statute also attempts to relieve 
the personal property of these companies from taxation. 
It does not seem to be in harmony with reason or authority 
to hold that a sentence or clause of a statute which at- 
tempts to accomplish several distinct purposes must be 
held to be unconstitutional, in toto, because some one of 
the several things sought to be accomplished is beyond 
the power of the legislature. Exempting insurance com- 
panies from taxation upon their personal property was 
not an inducement to this legislation or to any part of it, 


348 NEBRASKA REPORTS. [Von. 71 


State v. Insurance Co. of North America, 


Taxation upon premiums was the inducement to the ex- 
emption from other taxation. If this new taxation was 
sufficient ground for all of the exemptions allowed in con- 
sequence thereof, there seems to be no reason for denying 
to the legislature the power to make such of the exemp- 
tions provided for as are not forbidden by the constitution. 
It has been held: 

“A law which is unconstitutional within certain limita- 
tions, if in terms it exceeds or fails to notice those limita- 
tions, may yet be entirely operative within its legitimate 
sphere, and properly held to have the application which 
thus confines it.” Commonwealth v. Gagne, 153 Mass. 
205, 10 L. R. A. 442. Poindeater v. Greenhow, 114 U. 8. 
270, 29 L. ed. 185; Board of Supervisors v. Stanley, 105 
U. S. 305, 26 L. ed. 1044; Treasurer of Fayctte County 
v. Peoples & Drovers Bank, 47 Ohio St. 503, 10 L. R. A. 
196, and notes. Steed v. Harrey, 18 Utah, 367, seems to 
hold a contrary doctrine, but no satisfactory reason for 
such holding is given. 

The conclusion reached in the opinion does not seem to 
me to be well supported by the reasons given. It may be 
that it can be supported upon other grounds. At all 
events the case has already been twice argued, and as the 
majority of the court are satisfied that no different result 
could be reached upon further consideration of the case, a 
further hearing does not seem advisable. 


The following opinion on motion of state for judgment 
on the pleadings was filed February 8, 1906. Motion sus- 
tamed: 

1. Courts: CONSTRUCTION OF FEDERAL ConstiruTion. The state courts 
are bound by the decisions of the United States supreme court 
regarding the proper construction of a clause of the federal con- 


stitution and its application to the question involved in the liti- 
gation. 


2. Insurance: INTERSTATE ComMeEnRcE. The business of insurance Is 
not commerce, and the making of a contract of insurance is a 
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mere incident of commercial intercourse in which there is no 
difference whatever between insurance against fire, insurance 
against the perils of the sea, or insurance of life. New York Ins. 
Co. v. Cravens, 178 U. S. 389. 


LETTON, J. 


This cause was argued and submitted to the court while 
Chief Justice HoLcoms presided. Before his term of office 
expired he prepared the following opinion, which meets 
with our approval, and which expresses our views with 
clearness and perspicuity : 

“This cause is submitted on the petition of the plaintiff, 
the state, the second amended and substituted answer of 
the defendant, and a motion filed by the state for judg- 
ment on the pleadings. The court has heretofore con- 
sidered and decided the principal legal questions aris- 
ing in this controversy on a ruling on a demurrer inter- 
posed by the state to the answer of the defendant. State 
vo. Insurance Co. of North America, ante p. 335. 

“Nothing new or essentially different from the ques- 
tions already passed upon is presented by the defendant’s 
second amended and substituted answer except that it is 
now alleged that the defendant’s business of insurance of 
property against loss by fire, as conducted and carried on 
between it and the citizens of. the different states of the 
Union with whom it contracts for indemnity, is interstate 

“commerce within the meaning of the clause of the consti- 
tution of the United States concerning the regulation of 
ecommerce between the different states of the Union and: 
the citizens thereof; that the tax sought to be enforced by 
the state in this action constitutes a direct imposition upon 
the insurance business of the defendant, and that the sec- 
tion of the statute of this state authorizing the exaction 
sought to be enforced amounts to a regulation of com- 
merce among the states and of the instrumentalities en- 
joyed therein, in violation of clause 3, section 8, article 
I of the constitution of the United States. The question 
thus presented pertains to the construction of the federal 
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constitution and regarding which the ultimate and final 
decision vests with the United States supreme court. 

“It is plausibly argued that the vast business of fire 
insurance, carried on, as it is, by the different companies 
and corporations of many of the states with the citizens 
of all the states of the Union, is so vital and interwoven 
with our industrial and commercial fabric that it is es- 
sential to the welfare, success and permanence of our in- 
stitutions, and is in its nature a commodity, in the ex- 
change of which the business should be properly classed 
as interstate commerce, entitled to the protection and com- 
ing within the provision of the clause of the federal con- 
stitution to which reference has been made. Without tak- 
ing the time to engage in a discussion of the question as an 
‘original proposition to be decided upon a course of reason- 
ing and logic based upon underlying principles, and under 
the rules pertaining to the proper construction of pro- 
visions found in the fundamental law of the land, we must 
content ourselves by saying that the question can hardly 
be regarded as an open one, and that we feel ourselves 
bound by the decisions of the highest judicial tribunal, 
whose special and peculiar function it is to construe a 
clause of the constitution of the kind and character under 
consideration, and apply it to questions of iitigation as 
they may arise. It is not for us to ignore or seek to over- 
turn the authoritative utterances of that angust body, but 
rather to remand to it the question of whether its own opin- 
ions shall be approved and followed, or overruled, because 
upon further consideration they are believed to be er- 
roneous or unsound. ; 

“In New York Fire Ins. Co. v. Cravens, 178 U. 8. 389, 
decided in 1900, by a unanimous court, it is held that 
‘The business of insurance is not commerce, and the mak- 
ing of a contract of insurance is a mere incident of com- 
inercial intercourse in which there is no difference what- 
ever between insurance against fire, insurance against the 
perils of the sea, or insurance of life’ In the opinion, 
after discussing and affirming the power of the state to 
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regulate in the manner attempted, as-shown herein, it is 
by the court said: ‘Further comment on this head may 
not be necessary, and we only continue the discussion in 
deference to the insistence of counsel upon the interstate 
character of the policy in suit. It is the basis of every di- 
vision of their argument, and an immunity from control 
is based upon it for plaintiff in error, which, it seems 
to be conceded, the state can exert over corporations of its 
own creation. An interstate character is claimed for the 
policy, as we understand the argument, because plaintiff 
in error is a New York corporation and the insured was 
a citizen of Missouri, and because, further, the plaintiff in 
error did business in other states and countries.’ And 
further it is observed: “Is the statute an attempted. regu- 
lation of commerce between the states? In other words, 
is inutual life insurance commerce between the states? 
That the business of fire insurance is not interstate com- 
merce is decided in Paul v. Virginia, 8 Wall. (U. 8.) 168; 
Liverpool Ins. Co. v. Massachausctts, 10 Wall. (U. S.) 
566; Philadelphia Fire Ass'n v. New York, 119 U. 8. 110. 
That the business of marine insurance is not, is decided 
in Hooper v. California, 155 U. S. 648. In the latter case 
it is said that the contention that it is, “involves an er- 
roneous conception of what constitutes interstate com- 
merce.” We omit the reasoning by which that is demon- 
strated, and will only repeat, “the business of insurance is 
not commerce. The contract of insurance is not an in- 
strumentality of commerce. The making of such a con- 
tract is a mere incident of commercial intercourse, and in 
this respect there is no difference whatever between in- 
surance against fire and insurance against the ‘perils of 
the sea’” And we add, or against the uncertainty of 
man’s mortality.’ : 
“Hooper v. California, supra, fully supports the later 
case of New York Life Ins. Co. v. Cravens. In Paul v. 
Virginia it is said by Mr. Justice Field, speaking for the 
court: ‘Issuing a policy of insurance is not a transac- 
tion of commerce. The policies are simple contracts of 
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indemnity against loss by fire, entered inio between the 
corporations and the assured, for a consideration paid by 
the latter. These contracts are not articles of commerce 
in any proper meaning Of the word. They are not sub- 
jects of trade and barter offered in the market as some- 
thing having an existence and value independent of the 
parties to them. They are not commodities to be shipped 
or forwarded from one state to another, and there put 
up for sale. They are like other personal contracts be- _ 
tween parties which are completed by their signature and 
the transfer of the consideration. Such contracts are not 
interstate transactions, though the parties may be domi- 
ciled in different states. The policies do not take effect 
—are not executed contracts—until delivered by the agent 
in Virginia. They are, then, local transactions, and are 
governed by the local law. They do not constitute a part 
of the commerce between the states any more than a con- 
tract for the purchase and sale of goods in Virginia by a 
citizen of New York whilst in Virginia would constitute 
a portion of such commerce.’ 

“In Crutcher v. Kentucky, 141 U.S. 47, the question for 
decision was with reference to the validity of a state stat- 
ute having for its object the regulation of agencies of 
foreign express companies, and it is held that the statute 
was a regulation of interstate commerce, so far as ap- 
plied to corporations of another state engaged in that 
business, and was to that extent repugnant tu the consti- 
tution of the United States. A consideration and com- 
parison of the case last cited, with Hooper v. California, 
supra, will make clear and emphasize the holdings of the 
United States supreme court on the question of the con- 
duct of the bnsiness of insurance not being of a character 
which brings it within the scope of the commerce clause 
of the constitution. In both cases, agents of the foreign 
corporations had been fined in the state courts, for doing 
business contrary to the provisions. of the state statutes 
sceking to regulate the business of foreign corporations. 
Each of the statutes had been upheld in the state courts. 
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In the Hooper case the statute affected foreign insurance 
companies, while in the Crutcher case it was directed 
against foreign express companies. The principal 
question in each case argued on appeal to the federal 
supreme conrt was, whether the statute under which the 
conviction was had contravened the provision of the fed- 
eral constitution with reference to the regulation of in- 
terstate commerce. In the Hooper case the decision of the 
state court was affirmed on the ground, distinctly stated, 
that the business of insurance carried on by a foreign cor- 
poration in the state of California did not involve inter- 
state commerce and the state statute was therefore valid; 
while in the Crutcher case the decision of the state court. 
was reversed for the sole and only reason that express 
companies were engaged in interstate commerce, and the 
law seeking to regulate the business of such companies 
‘ame in conflict with the commerce clause of the federal 
constitution. In the Crutcher case, in pointing out the 
distinction between the making of contracts of insurance 
and interstate commerce, or the necessary instrumentali- 
ties thereof, it is said: ‘The case is entirely different 
from that of foreign corporations Seeking to do a business 
which does not belong to the regulating power of congress. 
The insurance business, for example, can not be carried on 
in a state by a foreign corporation without complying 
with all the conditions imposed by the legislation of that 
state. So with regard to manufacturing corporations, 
and all other corporations whose business is of a local 
and domestic nature, which would include express com- 
panies whose business is confined to points and places 
wholly within the state. The cases to this effect are 
TUM CONS.” 

“With these clear and explicit expressions as to the 
proper construction of the clause of the constitution 
appealed to by the défendant in the case at bar, as it 
applies to the business of insurance, our duty appears 
reasonably plain, and we must hold to the view that 
the answer, in respect to the matter being discussed, 
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states no defense to the cause of action pleaded by the 
plaintiff.” 

With these views we are content, and for the reasons 
therein stated the plaintiff is entitled to judgment on its 
motion, and it is accordingly so ordered. 

Judgment for plaintiff will be entered for the sum 
prayed for in its petition. 

JUDGMENT FOR PLAINTIFF. 

SEDGEWICK, C. J., dissents. 


JOSEPH W. WooprovucH vy. DotGuas COUNTY ET AL. 
Firep Marcu 17, 1904. No. 13,594. 


1. Taxation. ConsTIruTIONAL Law. The sale of real estate for the 
payment of delinquent taxes, under the provisions of chapter 75 
of the laws of 1903, entitled ‘‘An act to enforce the payment and 
colleciion of delinquent taxes and special assessments on real 
property,” does not deprive the owner of his property without 
due process of law. 

2. Tax Sale: Counry as Purcuaser. Lands purchased by the county, 
under the provisions of this act, are held in trust for itself, the 
state, and all other political subdivisions entitled to any portion 
of such delinquent taxes. Such lands are not acquired by the 
state by escheat or forfeiture, and do not belong to the perma- 
nent school fund. 

3. Constitutional Law: Jury. The proceeding provided for by this 
act is a suit in equity in the district court, and the owner of real 
estate in question therein, has no constitutional right to a jury 
trial. 


RELEASE OF TAXES. The sale of lands in such proceedings 
for what they will bring, though less than the amount of the 
decree for the taxes due and delinquent, is not a release or com- 
mutation of taxes, within the meaning of section 4, article 1X 
of the constitution. 


Statutes. The act is not vulnerable to the objection that 
its provisions are broader than its title; it is complete in itself, 
cdpable of enforcement, and is not open to the objection that it 
is amendatory of other laws. 


DELEGATION OF LEGISLATIVE AUTHORITY. The law provides 
for one of two methods of collecting delinquent taxes on real es- 
tate, and permits the county board to choose which method it will 
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pursue. This does not amount to a delegation of legislative au- 
thority. 


7. Cumulative Remedy. The remedy provided for is declared by the 
act itself to be cumulative, and therefore it is not in conflict 
with, nor does it take away any other remedy provided by statute. 


8. Act Constitutional. Held, That the act in question is not in con- 
flict with any of the provisions of the constitution so as to in- 
validate it, and is a constitutional exercise of legislative power. 


ORIGINAL action by Joseph W. Woodrough against 
Douglas county and others. Dismissed. 


Joseph W. Woodrough, pro se. 


Carl C. Wright, James E. English and W. T. Nelson, 
contra. ; : 


BARNES, J. 


The plaintiff commenced this action against the county 
of Douglas, its board of commissioners, the treasurer of 
said county, and the city of Omaha, to restrain the offi- 
cers of the county and city from taking the proper and 
necessary steps to enforce the payment and collection of 
the delinquent taxes and special assessments on real prop- 
erty, in said county and city, under the provisions of chap- 
ter 75 of the laws of 1903. The defendants have filed 
separate demurrers to the plaintiff’s petition. No objec- 
tion is raised to our jurisdiction to entertain this suit, 
and it is conceded that ‘the pleadings are sufficient in form 
and substance to test the validity and coustitutionality of 
the law. The act contains 48 sections, and on acount of 
its considerable length can not be quoted in full. Its 
provisions will be referred to in detail as occasion may 
require. Its objects, briefly stated, are: To clear the tax 
list of dead properties overburdened with taxes; to do 
this in such a way as to secure to the state, county and 
city all that the property will bring at a judicial sale 
made under the most favorable conditions; to litigate the 
questions involved as to the validity of the taxes and 
special assesments before instead of after the sale; to 
cliininate unnecessary items of cost, and allow the court 
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proceedings to be carried on at a trifling expense; and to 
secure to the purchaser at the sale a new and independent 
title to the real estate in question. Section 5 of the act 
provides, in substance, that the county treasurer shall 
prepare a petition addressed to the district court of his 
county, which shall be entitled “The state of Nebraska, 
plaintiff, against the several parcels of land therein de- 
scribed and all persons and corporations having or claim- 
ing any right, title or interest therein, defendants.” It 
also prescribes the allegations which the petition shall con- 
tain, together with the prayer for judgment. Section 6 
provides that the petition shall be filed with the clerk of 
the district court in the county where the lands are lo- 
cated, and the cause shall be docketed as a suit in equity; 
that the filing of the petition shall operate as the com- 
niencement of a several action against each parcel of real 
estate described in the petition, as well as the party hav- 
ing or claiming any interest, right, title or claim in or to 
such real estate, or any part thereof. Section 7 provides 
for service, by the publication of a notice of the com- 
mencement of the action, directed to all whom it may 
concern; the notice is required to be signed by the county 
treasurer, and must be published once a week for four 
successive weeks in some newspaper of general circulation 
in the county in which the lands are situated; and if no 
such newspaper shall be published in the county, then in 
some newspaper of general circulation within the judicial 
district. It is further provided that a complete list of the 
lands and lots described in the petition, together with the 
name of the owner of each particular tract, as shown by 
the county assessment roll of the preceding year, as well 
as a statement of the total amount of the taxes and as- 
sessments, and interest thereon to October 1 of that year, 
shall be published in connection with the notice. And 
section 8 of the law provides for the proper proof of such 
service by publication. The act does not require personal 
service of summons as provided for in our code, and for 
this reason the plaintiffs first contention is that the law 
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is in conflict with section 8, article I of the constitution, 
because, by its enforcement, persons will be deprived of 
their property without due process of law. It appears 
that every step necessary to give the court jurisdiction, 
excepting personal service of summons on the owner or 
owners of the lands to be affected by the decree, is pro- 
vided for, and it only remains for us to determine whether 
the omission to provide for such service of summons ren- 
ders the law unconstitutional. 

The act in question was copied from the laws of the 
state of Minnesota, where it has been in force for many 
years, and where it has been uniformly held that the pro- 
ceeding was an action in rem, and that the jurisdiction of 
the court over the land is not affected by the failure to 
provide for and obtain personal service of summons upon 
the owner. McQuade v. Jaffray, 47 Minn. 326. -In the 
opinion in that case the court said: 

“Under our statute proceedings to enforce the collec- 
tion of real estate taxes are purely in rem. They are 
against the land, and not against the owner. The notice 
is addressed, not to the persons named in the list as own- 
ers, but to all persons who have or claim any interest in 
any of the tracts described in the list; and they are noti- 
fied that, in case of default, judgment will be entered, not 
against them personally, but against such pieces or par- 
cels of land. The judgment is against the land, and the 
name of the owner is not required to appear at all. It. 
is elementary that no reference to the name of the owner 
is necessary in proceedings in rem. It is, however, a com- 
mon practice in such proceedings to give the name of the 
owner, if known, ‘for frankness’ sake,’ to increase the 
chances of his attention being called to the notice.” 

In Pritchard rv. Madren, 24 Kan. 486, this identical 
question was before the court. The validity of a like law 
was challenged on the ground that the proceediugs under 
it did not constitute due process of law, and the court 
said : 

“While the ordinary process for the collection of taxes 


, 
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is by sale by the treasurer, this statute authorizes the 
county, in case of failure to collect by the ordinary proc- 
ess, to foreclose the tax lien by proceedings in the dis- 
trict court. Is not this due process of law? Is there any 
constitutional requirement or inherent necessity com- 
pelling the collection of taxes by the single process of sale 
by county officers? Clearly not. The methud of collec- 
tion is not prescribed in the constitution, but is left to 
the legislative discretion; and because one method has 
hitherto been adopted, is no limitation on the power to 
adopt another. There is no inherent vice in collecting taxes 
by judicial proceedings in the conrts, instead of by sum- 
mary process of sale by county officials. The legislature 
may adopt either, or both. A collection in either way is 
by due process of law. A tax, when duly levied, becomes 
a lien upon the land, which may be enforced in such man- 
ner as the legislature shall prescribe. The mere remedy 
is always within legislative control. A change in it dis- 
turbs no vested rights. Again, objection is made to the 
proceedings in this case and the judgment rendered, on 
the ground principally that neither the land nor the owner 
was named in the title of the petition, that in the body of 
the petition and the judgment the land is alleged and 
found to be the property of another than ‘the real owner, 
and also because while the owner was a resident the only 
notice given was by publication. Neither of these grounds 
of objection is wel] taken. The collection of taxes is a 
proceeding in rem. The land and delinquent taxes are 
correctly described in the body of the petition and in the 
publication notice. * * * If the petition fully and 
clearly states all the facts constituting a cause of action 
against this particular tract of land, facts sufficient to 
justify a decree of foreclosure against it, and due and 
legal service of all process or notice required is made, the 
jurisdiction of the court is complete,” and it can not be 
said that the property is taken without due process of 
law. 

We held in an early case that, in a proceeding in rem, it 
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was not necessary to bring the party, whose rights were 
affected, before the tribunal competent to pass upon the 
subject matter, by service of a summons. South Platte 
Land Co. v. Buffalo County, T Neb. 253. We have also 
held that a proceeding to foreclose a tax lien, by a pur- 
chaser at an ordinary tax sale, was against the land, and 
the owner and others huving a lien upon the land need not 
be made parties to the suit, where it is alleged in the peti- 
tion that the owners are unknown; that the purchaser at 
the foreclosure sale, in such a case, takes the land by a 
new and independent title, and that such proceedings are 
not open to the objection that the property of the citizen 
is taken without due process of law. Leigh v. Green, 64 
Neb. 533. See also Butler v. Copp, 5 Neb. (Unof.) 161. 
The case of Leigh v. Green, supra, was taken to the su- 
preme court of the United States, and affirmed by that 
tribunal on the 22d day of February, 1904. So it may be 
said that it is now well settled that a proceeding to fore- 
close a lien for taxes, brought by state or county officials, 
is a proceeding in rem to secure a judgment against the 
lands assessed, and the notice by publication to all par- 
ties interested to appear, is sufficient to confer jurisdic- 
tion over resident and nonresident landowners, without 
personal service of summons. Winona & St. Peter Land 
Co. v. Minnesota, 159 U. 8. 526, 5387; Ball v. Ridge Cop- 
per Co., 118 Mich. 7; Chauncey v. Wass, 35 Minn. 1; Bond 
v. Hiestand, 20 La. Ann. 139; Emmons County v. Thomp- 
son, 9 N. Dak. 598. In Winona & St. Peter Land Co. v. 
Minnesota, supra, Justice Brewer, speaking for the su- 
preme court of the United States, said: 

“That the notice is not personal but by publication is 
not sufficient to vitiate it. Where, as here, the statute 
prescribes the court in which and the time at which the 
various steps in the collection proceeding shall be taken, 
notice by publication to all parties interested to appear 
and defend is suitable and one that sufficiently answers 
the demand of due process of law.” 

We therefore hold that the act is not vulnerable to this 
objection. 
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Plaintiff contends that the lands purchased by the 
county at the foreclosure sale are made the property of 
the state; that they are obtained by escheat or forfeiture 
and therefore belong to the permanent school fund; that 
the law requiring the funds arising from the redemption 
or resale of the lands to be distributed to the state, county 
and municipality, is in conflict with the constitution, and 
the whole act must be declared void. Lands purchased at 
a foreclosure sale are not acquired by escheat or forfeit- 
ure, in the sense used in the constitution. The words 
“escheat” and “forfeiture” have a distinct and definite 
legal meaning, and can never be construed to mean sale 
and purchase. By the terms of the act, the county is au- 
thorized to purchase the land the second time it is offered 
for sale, for the sole purpose of enabling it to collect the 
delinquent taxes. Ample provisions are made for the re- 
sale of the lands purchased by the county at a premium, 
and for redemption; the amount realized by the sale 
or redemption is to be applied to the payment of the 
taxes, and prorated in the manner specified in the act. 
The plaintiff states no reason and cites no authority in 
support of his contention; apparently he does not rely 
jen it; and we therefore hold that it is without merit. 
‘ Plaintiff further contends that the law is unconstitu- 

- tional because the act makes no provision for a trial by 
jury. It will be observed that, by the terms of the law 
itself, the action by the county to foreclose the tax lien is 
declared to be a suit in equity. There never was, and 
there is not now, any constitutional or statutory right of 
a jury trial in an equitable action’ Sharmer v. AlcIntosh, 
43 Neb. 509; Dohle v. Omaha Foundry & Machine Co., 15 
Neb. 486; Afayer v. State, 52 Neb. 764. 

Again, it is difficult to see how, in an action for the fore- 
closure of a tax lien, any disputed question of fact tri- 
able by a jury can arise. All of the proceedings relating to 
the levy and asscssment of the taxes are matters of public 
record, about which there can be no dispute, and the 
court is simply required to pass upon the sufficiency of 
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these proceedings as a matter of law. Wherever this ques- 
tion has been raised it has been held, that acts providing 
for a summary foreclosure of taxes by state or county au- 
thorities are valid, although the title and right of pos- 
session to lands is determined without affording a trial by 
jury. Ball vr. Ridge Copper Co., supra; State Tax-Law 
cases, 54 Mich. 350, 367. 

Tt is next claimed that the act authorizes a release or 
conunnutation of taxes, and is in conflict with that section 
of the constitution which provides that “The legislature 
shall have no power to release or discharge any county, 
city, township, town, or district whatever, or the inhabit- 
ants thereof, or any corporation, or the property therein, 
from their or its proportionate share of taxes to be levied 
for state purposes, or due any municipal corporation, nor 
shall commutation for such taxes be authorized in any 
foum whatever.” Constitution, art. IX, sec. 4. The sale 
of land to satisfy a tax lien thereon is an extinguishment 
of the lien, which becomes merged in the title thus con- 
veyed. Therefore it is not a release or commutation. A 
release is a discharge of a debt by act of the party; an 
extinguishment is a discharge by operation of law; a re- 
lease is a voluntary relinquishment of a lien and right of 
action or an obligation. In a foreclosure the liens do not 
continue as incumbrances on the land, but by operation of 
law they are extinguished. In the proceeding to fore- 
close tax liens provided for in this act the liens are ex- 
tinguished, and are not released either by the legislature 
or by the voluntary act of any public officer acting under 
authority from that body. Again, commutation is a pass- 
ing from one state to another; an alteration, a change; 
the act of substituting one thing for another; a substitu- 
tion of one sort of payment for another, or of a money 
payment in lieu of a performance of a compulsory duty 
or labor or of a single payment in lieu of a number of suc- 
cessive payments, usually at a reduced rate. The judicial 
sale of property under a decree of foreclosure, for what it 
will bring, although it be less than the amount of the 
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taxes assessed and delinquent against it, can not be said 
to be a commutation of taxes within the meaning of the 
constitution. 

The provision of our constitution prohibiting the re- 
lease or commutation of taxes was taken verbatim from 
section 6, article [X of the constitution of Illinois, adopted 
in 1870. An evil had grown up in that state which had 
commenced to break down the principles of uniformity 
and equality of taxation. Therefore the adoption of such 
im amendment to the constitution was necessary. After 
this provision was adopted the legislature of that state en- 
acted a revenue law containing, in substance, the follow- 
ing provision: That whenever the county judge, county 
clerk and county treasurer shall certify that the taxes on 
forfeited land equal or exceed the actual value of said 
land, the same shall be offered for sale to the highest 
bidder, after first giving ten days’ notice of the time and 
place of sale, together with a description of the lands 
sold. This section is still in force there, and has not been 
attacked as in conflict with that constitutional limitation. 
Plaintiff cites the case of State v. Graham, 17 Neb. 48, as 
sustaining his point and decisive of this question. An ex- 
amination of that case discloses that it is not in point, 
and does not control this case. In 1881 the legislature 
passed an act to authorize county commissioners to pur- 
chase real estate at tax sales. The act contained the fol- 
lowing provision for the release of taxes: “Whenever the 
county commissioners * * * have purchased any real 
estate * * * they may sell and assign the tax certifi- 
cates issued upon such purchase for an amount not less 
than 50 per cent. of the amount expressed in such cer- 
tificates.” (Sec. 2, art. ITI, ch. 77, Compiled Statutes.) 
The difference in the procedure between that act and the 
one here in question is vital. The present act provides for 
a public sale to the highest bidder. The price of the cer- 
tificate is fixed at the amount of taxes due without dis- 
count or commutation. The act contemplates a sale of 
the lands under a decree, not merely the sale and assign- 
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ment of tax certificates at private sale by the county 
board. Therefore, the decision in the case of State v. 
Graham has no application to the present act. Again, we 
find in the opinion in that case the following expression: 

“Tf the property will not sell for sufficient to pay the 
delinquent taxes due thereon—an extreme case—it is pos- 
sible the legislature may possess the power to authorize 
the sale for less than the taxes due.” 

If the land will not sell for the amount of taxes due, 
the most usual process of law would be to have the prop- 
erty sold under the judgment or decree of court to the 
highest bidder. This is in accordance with the usages of 
courts of equity in enforcing the collection of liens. It 
is the process resorted to in many states, and particularly 
in Illinois, where the constitutional limitation as to re- 
lease and commutation of taxes is the same as ours. 
Again, to hold that real estate can not be sold, in a pro- 
ceeding to foreclose a tax lien, for less than the amount 
of the taxes due and delinquent thereon would, in many in- 
stances, enable the owner to wholly escape taxation. It 
would only be necessary for him to neglect the payment 
of his taxes until they should amount to more than his 
property would sell for, and thereafter he could forever 
enjoy its use without contributing anything to the sup- 
port of the commonwealth. Such a situation was never 
contemplated by the framers of the constitution. The 
plaintiff has failed to produce any authority which holds 
that such foreclosure proceeding constitutes a release or 
commutation of taxes within the meaning of the terms 
used in the constitution. And in the absence of precedent 
or authority, or of any well established principle of con- 
struction to demonstrate otherwise, it would seem that 
the act in this respect is not in conflict with the limitations 
of our constitution, and that its validity is free from 
doubt. 

Plaintiff further contends that this law embraces many 
subjects not clearly expressed in its title; that it modifies 
and amends many sections of our statutes, and contains 
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no reference to any of them either in its title or other- 
wise; that for these reasons it is unconstitutional. The 
title of the act is: “An act to enforce the payment and 
collection of delinquent taxes and special assessments on 
real property.” There can be no doubt but that this title 
is broad and comprehensive enough to cover every pro- 
vision of the law relating to that subject. It is scarcely 
less comprehensive than that of the general revenue law, 
which has been held sufficient. Again, the law is com- 
plete in itself, and while it may seem to conflict with some 
other provisions of our statutes, yet it is declared by its 
terms to be a cumulative remedy only. It is a law special 
in its nature and provisions, and will prevail over general 
provisions of the statutes. ; 

_ It is also contended that the act is void because it leaves 
the question of its enforcement to the arbitrary deterin- 
ination of the board of county commissioners, thus giving 
that body the power to suspend the operation of the gen- 
eral and other revenue laws, contrary to the provisions of 
section 1, article IIT of the constitution. There is noth- 
ing in this contention. This act, taken in connection with 
the general revenne law, simply provides two methods of 
enforcing the collection of delinquent taxes and special 
assessinents on veal property. It does not delegate legis- 
lative power to the county commissioners, but gives them 
the option of a cumulative remedy. The legislature has 
declared what the law shall be when it takes effect; also 
upon what contingency it shall be put in operation, and 
when that contingency happens it takes effect by legisla- 
tive will. This does not amount to a delegation of legis- 
lative power. State v. Sullican, 67 Minn. 379. The law 
governing the sale of intoxicating liquors in this state is 
prohibitory unless the county board deems it expedient to 
vrant a license. This law, together with many others of 
uw similar character, has been upheld by the courts, and 
the questions affecting the validity of such laws seem to 
be well settled. This identical question arose in determ- 
ining the constitutionality of the irrigation act. That law 


‘ 


Vou. 71] JANTARY THERM, 1904. 365 


Horst v. Lewis. 


was attacked because it was claimed that it contained a 
delegation of legislative power to the county board. The 
act was upheld, and it was declared that its provis- 
ions did not amount to a delegation of legislative power. 
Board of Directors of Alfalfa Lrrigation District v. Col- 
lins, 46 Neb. 411. Such a law has received the approval 
of the highest court in the nation. £fallbrook [Irrigation 
District v. Bradicy, 164 U.S. 112.) The enforcement of 
the law in question is simply applying one of two methods 
of procedure to collect delinquent taxes, either of which 
the board is at liberty to choose. Therefore, it is not open 
to the constitutional objection that it is a delegation of 
legislative authority. Dinsmore v. State, 61 Neb. £18. 

After a careful consideration of the whole subject, we 
are constrained to hold that chapter 75 of the laws of 
1903 is an act complete in itself, capable.of being enforced, 
providing for a cumulative method for the collection of 
delinquent taxes, which would otherwise be wholly lost to 
the connmouwealth; that it in no manner conflicts with the 
provisions of our constitution so as to invalidate it, and 
there is no valid reason why it should nut be enforced. 
Therefore, the several demurrers of the defendants to the 
plaintiff’s petition are sustained, and the cause is dis- 
missed at the plaintiff’s costs. 


JUDGMENT ACCORDINGLY, 


Frep W. Horst ev an v. Nora B. Lewis ev Au.* 
Firep Marcu 17, 1904. No. 12,826. 


1. Intoxicating Liquors: Bonps: Lranmrry. Persons engaged in 
selling intoxicating liquors under license in this state are jointly 
and severally liable for all damages arising from such traffic, 
to the cause of which they have contributed, and such liability 
extends to the sureties upon their bonds. 


* Rehearing denied. See opinion, p. 370, post, 
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2. Action: Parties: Vente. All such persons and sureties may be 
joined as defendants in a single action to recover damages and, 
if a part of them do not reside, or can not be found, in the county 
in which the action is brought, summons may be served upon 
them elsewhere. 


3. Bonds: Surretizs. A brewing corporation may become liable as 
surety upon a liquor license bond, executed by it to induce the 
licensee to iease a building from it and deal exclusively in its 
products. : 


Error to the district court for Madison county: JAMES 
FE. Boxyp, Jupce. Affirmed. 


Allen & Rced and Charles F. Tuttle, for plaintiffs in 
error. 


S. O. Campbell, A. G. Wolfenbarger and Samuel Tuttle, 
contra. 


AMES, C. 


This is a proceeding in error to reverse a judgment for 
the plaintiffs, in an action by and on behalf of a widow 
and her minor children to recover damages from retail 
liquor dealers and their sureties, for having caused the 
death of the husband and father by furnishing him with 
alcoholic drinks. There are three principal defendants 
each having a separate license and place of business, and 
each having given a separate bond with sureties, but all 
are alleged, and two are found by the jury, to have con- 
tributed on the same day toward causing the intoxication 
resulting in the death complained of. Two of these prin- 
cipals, Horst and Loerke, reside and have their places of 
business in the city of Madison’ in Madison county, and 
the other, Smith, resides and has his place of business in 
the village, of Hwmuphrey in Platte county. The action 
was brought in Madison county, where Horst and Loerke 
and their sureties were served, and a summons was issued 
to Platte county where Smith and his sureties were 
served. Due but unavailing objection was taken to the 
jurisdiction of the court over Smith and his bundsmen, on 
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the ground that the service was unauthorized and void, 
and each of the principals and his sureties separately ob- 
jected for misjoinder of causes of action and of parties 
défendant. 

We think that none of these objections is valid. The 
policy of the statute, as settled by decisions of this court 
extending over twenty years, is to render all licensed 
liquor dealers jointly and severally liable for the con- 
sequences of ‘intoxication to which they have in any de- 
gree contributed. Kerkow v. Bauer, 15 Neb. 150; Elshire 
wv. Schuyler, 15 Neb. 561; Wardell v. McConnell, 23 Neb. 
152. Counsel make a vigorous assault upon these de- 
cisions, especially the last cited of them, which they desire 
to have overruled. We are indisposed to recominend so 
radical a revolution in the jurisprudence of the state, the 
more so in view of the fact that the authorities assailed 
appear to us to announce an obvious and necessary inter- 
pretation of the statute. Defendants in such cases are 

_treated both by the statute and by the foregoing decisions 
as joint wrongdoes, but the statute also creates a right 
of contribution among them, an element unknown to the 
common law relative to joint tortfeasors. In this latter 
respect, the attitude of licensed liquor dealers toward each 
other and the public is analogous to that of mutual gnar- 
antors, each for all and all for each. Each has, therefore, 
within the meaning of section 41 of the code, an interest 
adverse to the plaintiff in any civil action for damages 
evowing out of the traffic to which he is alleged to have 
contributed, and is a proper party to such an action. Sec- 
tion 60 provides that an action may be brought in any 
county in which “the defendant, or,some one of the defend- 
ants, resides, or may be summoned,” and section 65, that 
where an action is rightly brought in any county, a sum- 
mons may be issued to aud served in any other county, 
against any one or more of several defendants. It is quite 
clear from the foregoing that this action was rightly 
brought in Madison county; that Smith was a proper party 
thereto, and that he was lawfully served in Platte county. 
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But Smith’s sureties are obligated for his entire obedience 
to the law, and are liable, not only for his several or sepa- 
vate breaches of it, but for such breaches thereof, or lia- 
bilities therennder, as he may have committed or incurred 
jointly with otler licensees under the liquor act. They, 
therefore, to the same degree as their principal, had an 
interest in the action adverse to the plaintiffs, were proper 
parties to the action, and were properly served in any 
county in the state to which a summons was issued. 

It is admitted by the pleadings that the defendant, the 
Krug Brewing Company, jointly with two other sureties, 
executed and delivered one of the bonds in suit, but it 
contended that the act was, as to the company, ultra 
vires, and that the instrument is therefore not obligatory 
upon it. The principal in this bond is the defendant Fred 
W. Horst. He carried on his business in a building be- 
longing to the company and which he leased from it, and 
at the time he obtained his license, and of the execution 
and delivery of the bond, and as a part of the same trans- 
action, he obligzted himself to purchase beer for sale in 
his saloon exclusively from the company. It is alleged, 
and was proved to the satisfaction of the jury, that, in 
consideration of his agreement and of the renting of the 
building, the company executed the boud, and loaned or 
advanced the money used in obtaining the license. The 
articles of incorporation of the company contain the fol- 
lowing grant of power: “The general nature of the busi- 
ness to be transacted by the corporation is to do a gen- 
eral business of manufacturing and sale of lager beer, 
ale, porter and malt, the erection of suitable buildings for 
the carrying on of said business, and to buy, sell, leasc, 
rent, exchange or otherwise handle real estate in the state 
of Nebraska, or elsewhere, and the execution of such deeds 
and leases, bonds, mortgages, notes and trust deeds as 
may be proper in counection with such business.” It thus 
clearly appears, aS it seems to us, that the transaction 
above recited, in so far as it cousisted of the leasing of the 
building and in securing a contract for the retailing of - 
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beer, was within the express terms of the charter, and 
that the execution of the bond was, under the circum- 
stances, a necessary incident thereto. We take it that there 
is no better settled principle of law, in this country, than 
that a grant of express powers includes within it implied 
authority to do any and all things necessary and con- 
venient for the carrying of them into execution. In order 
that the company shall obtain revenues from its buildings, 
“in connection with its business,” it must have tenants 
engaged in vending its products; and, in order that a ten- 
ant shall so engage, it is indispensable that he have a loca] 
license under the statute, and he can procure such a 
license only by giving a bond like that in suit. The pro- 
curing of the bond is the initial and an indispensable step 
toward procuring a tenant for the company’s property and 
a customer for its beer, and is, we think, clearly within its 
charter powers. 

These matters were pleaded in the reply in response to 
the defense of ultra vircs tendered by the answer and the 
defendant complains because they were not stricken out 
upon motion as being a departure. We think the motion 
was properly overruled. The plaintiffs were not required 
to anticipate the defense, and the reply is solely respon- 
sive to the answer, and contains nothing inconsistent with 
the petition. It is incorrectly styled by counsel as the 
pleading of an estoppel. It goes merely to corroborate 
the allegation of the petition that the company became 
bound in the first instance by a valid contract. Perhaps 
the facts could have been proved without having been 
pleaded, but, if so, the pleading of them was mere sur- 
plusage which has wrought the company no injury. 

Complaint is made that the trial judge, in stating the 
issue to the jury, copied largely from the petition, and in 
one instance, or more, referred them to that document, 
saying that the allegations of certain paragraphs of it 
were denied. That a more congise statement of the mat- 
ters in dispute could have been made is probable, but it is 
uot made to appear that the statement is incomplete or in 

27 
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any respect misleading, or that the defense was prejudiced 
thereby. This court has held that, under such circuin- 
stances, mere error in form will not work reversal. Jur- 
ray v. Burd, 65 Neb. 427. 

Errors are assigned for the giving and refusal of a large 
number of other instructions, for the most part because 
the rulings in that regard were in accordance with the 
view of the rights and obligations of the parties, which the 
foregoing opinion approves. The discussion would be 
unduly prolonged by setting them forth in fall, and no 
useful purpose would be subserved by so doing. We have 
examined them carefully, and are confident that they 
worked the defendants, or any of them, no damage. The 
evidence was conflicting in some respects, but there was 
sufficient to maintain all the issues on behalf of the plain- 
tiffs, except as against Smith and his sureties, in favor 
of whom the jury retwrned a verdict, and it is recoim- 
mended that the judgment of the district court be affirmed. 


HAstines and OLpHAaM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


The following opinion on motion for rehearing was filed 
May 3, 1905. &echearing denied: 


1. Intoxicating Liquors: Action: Parties. Where different retail 
dealers in intoxicating liquors contribute by the sale of liquor 
to the intoxication of an individual which causes his death, such 
dealers and the sureties on their bonds, which are required by 
the statutes, may all be joined as defendants in one action, to 
recover for loss of the means of support by those who have 
suffered injury by reason of the death of such individual. 


2. Pleadings. Where the plea of wltra vires is interposed by a de- 
fendant corporation in its answer, facts not inconsistent with the 
allegations of the petition may be pleaded in the reply, in the 
nature of an estoppel or to show that the corporation was, under 
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the circumstances, empowered to enter into the contract, the ob- 
ligation of which is sought to be avoided, 


3. Bond: Corporation aS Surety. A brewing corporation, incorpo- 


rated to do a general business of manufacture and sale of intox- 
cating liquors, and to erect suitable buildings for the carrying 
on of the business, to buy, sell, lease, rent, exchange or otherwise 
handle real estate, and the execution of deeds, leases, bonds, mort- 
gages, etc., as may be proper in connection with its business, 
may become obligated as surety on a liquor bond of a licensed 
dealer, required to be given under the law regulating the sale 
of intoxicating liquors, where it appears that such undertaking 
is given with a view of renting its real estate and building in 
which the business is conducted, and to procure the sale of its 
products through such licensee. 


4, Evidence.” Evidence tending to prove that the minor sons of the 


a 


deceased were required to devote all their time to the support 
of themselves and the family, of which they were a part, and 
were unable to attend the public schools, held properly admissible, 
in response to evidence on the part of the defendants tending to 
show that no pecuniary loss had been sustained by those claim- 
ing a right to recover for loss of support by reason of the death 
of the husband and father. 


Other evidence as to the payment of the debts of the de- 
ceased from the proceeds of the products raised on the farm, held 
not erroneously admitted. 


. Expert Testimony. Expert evidence is permitted where the facts 


under investigation are such that the witness is supposed, from 
his experience, skill and study, to have peculiar knowledge upon 
the subject of inquiry, which jurors generally do not possess. 


. Carlisle Table. The Carlisle table of mortality or life expectancy 


is properly admissible in evidence for the consideration of the 
jury in determining the probable duration of the life of the de- 
ceased, the proper foundation as to age and general health being 
first proved. 


. Declarations: Res Gest. Declarations, to be admissible as a part 


of the res gestw, must accompany and be so connected as to be 
a part of the fact or transaction in controversy, and must tend 
to illustrate or explain it, such fact or transaction itself also 
being admissible in evidence. 


. Errors: Review. Where there are numerous assignments of error, 


the reviewing court will consider and discuss such of them only 
as appear to be essential to a proper disposition of the cause 
under review, and to finally determine the matters involved in 
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the litigation. The fact that all assignments of error are not 
noticed and commented upon in the opinion, does not imply that 
they have not been considered and given due weight in arriving 
at a decision. 


Hotcomgs, C. J. 


An opinion has been filed in this case, resulting in an 
order affirming the judgment rendered in the trial court 
against the plaintiffs in error. Horst v. Lewis, ante, p. 
365. The liability sought to be enforced against the de- 
fendants in the trial court, plaintiffs in error here, arises 
under the provisions of the statute regulating the sale of 
intoxicating liquors, popularly known as the Slocuib 
Liquor Law, Compiled Statutes, ch. 50 (Annotated Stat- 
utes, 7150-7184). The nature of the action and the ma- 
terial facts bearing on plaintiffs’ right of recovery are 
fully stated in the former opinion. In the brief in sup- 
port of the motion for a rehearing, also in the oral argu- 
ment on the motion which was allowed in this case, it is 
earnestly insisted that not only are the questions directly 
passed on incorrectly decided, hut that other errors relied 
on to work a reversal are well taken, and were entirely 
overlooked or ignored in the decision rendered. It is made 
a cause of bitter complaint that, whereas there were 166 
alleged errors assigned as grounds for a reversal, but 3 of 
them were discussed in the opinion filed in the case. It is 
held. in the opinion that persons engaged in selling intoxi- 
cating liquors under licenses in this state are jointly and 
severally liable for all damages arising from such traffic, 
to the cause of which they have contributed, and that such 
liability extends to the sureties upon the bonds the prin- 
cipals are required to give before engaging in the traffic; 
and that all such persons and their sureties may be joined 
as defendants in a single action to recover damages. It 
is also held that a brewing corporation may become liable 
as surety upon a liquor license bond, executed by it to 
induce the licensee to lease a building from it and deal 
exclusively in its products. 
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1. It is not believed that any useful purpose will be sub- 
served, by a further discussion relating to the plaintiffs’ 
right to join in one action the several defendants engaged 
in the sale of intoxicating liquors, who are alleged to have 
sold the deceased the liquors contributing to and produe- 
ing the intoxication, which resulted in his death, and also 
the sureties upon the bonds of snch licensed vendors of 
intoxicating liquors. Our statutes on the subject are 
peculiar and, in many respects, are dissimilar from those 
found in any of the other states the objects of which are 
the control and regulation of the liquor traffic. Our 
statutes have been so often construed by this court as per- 
mitting such a procedure that the question is no Jonger 
regarded by us as being an open one. It is felt that we 
are bound by these priov adjudications. No sufficient 
reasons have been advanced to justify a departure from 
them, and they are accordingly, as is held in the former 
opinion, followed. 

2. The answer of the Krug Brewing Company, who is 
sought to be held as one of the sureties on the liquor bond 
of one of the principal defendants, presents the defense 
of ultra vires as to the obligation it undertook to assume, 
and its liability on such obligation. The reply alleges 
facts to the effect that the corporation was, under the cir- 
cumstances, empowcred to enter into the contract, and is 
estopped from availing itself of the plea of ultra vires. It 
is contended that the trial court erred in not striking from 
the reply these allegations of fact; that they in legal effect 
amounted to a departure from the cause of action alleged 
in the petition, and that such allegations, if proper and 
material, could only be made in stating a cause of action 
in the first instance. This contention is not believed to be 
well taken. The petition charged a liability against the 
brewing company, for the injury complained of, by rea- 
son of the obligation assumed when it executed the bond 
required by the statute as a prerequisite to the issuance 
of a license to the retail dealer to engage in the traffic. The 
defense of ultra vires must be affirmatively pleaded. It 
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would be unavailable under a general denial. Citizens 
State Bank v. Pence, 59 Neb. 579. The plea of ultra 
rives adinitted the execution of the obligation and the 
liability arising thereunder, except for the alleged over- 
stepping of charter powers of the corporation in entering 
into the contract. The defense partakes somewhat of the 
nature of a confession and avoidance. The execution of 
the contract is admitted, but the power to create a legal 
obligation thereunder as against the corporation is denied. 
The plea of ultra vires is not strictly defensive matter, as 
contended for by counsel, but is the allegation of new 
matter relied on as constituting a defense. The reply 
may, under such circumstances, consist of a denial of such 
new matter, and there may be alleged, in ordinary and 
concise language, any new matter not inconsistent with the 
petition. Code, sec. 109. The allegations of fact found in 
the reply are not inconsistent with those found in the peti- 
tion. ‘They strengthen and fortify the cause of action 
therein alleged. They answer the defense of new matter 
relied on as a complete defense to any legal liability on the 
part of the corporation. The averments therein found 
show why the plea of u/tra vires can not be availed of, and 
why the contract should be enforced as executed. That 
this is a correct rule of pleading is recognized in Paxton 
Cattle Co. v. First Nat. Bank, 21 Neb. 621, 645, where, in 
speaking on the same question, it is said: : 

“The answer alleves that at the time and date of the 
execution of the note the corporation was without capa- 
city to contract, or even legal existence. By the reply the 
plaintiff alleges facts which under the law estops, or at 
least denies, to the defendant the right to avail itself of 
that defense. This, I think, is one of the proper offices of 
a reply. It by no means abandons the cause of action as 
originally pleaded, but fortifies it by the new facts ren- 
dered necessavy by the allegations of the answer.” 

3. Aside from the question of the proper rule of plead- 
ing, it is earnestly contended that the defense of ultra 
rires as it affects the brewing company is fully estab- 
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lished, and that the conclusion heretofore announced, to 
the effect that the corporation may become liable when, 
the liquor bond is executed by it, as surety, to induce the 
licensee to lease a building from it and to deal exclusively 
in its products, is not justified by the record, and is con- 
trary to the established facts relating to the qnestion. By 
virtue of the bond executed by the principal and the brew- 
ing company, as surety, the former was permitted to and 
did engage in the business of selling at retail intoxicating 
liquors for the period of one year, the time for which a 
liceuse was granted. The bond was a condition precedent 
to the issuance of the license. Those in authority and 
the public relied on the validity and sufficiency of the 
obligation. It was the only protection to the public 
against the evils and injury growing out of the traffic, 
which the statute seeks to guard against. The obligation 
was knowingly and voluntarily entered into by the cor- 
poration. It can not be fairly said, under the facts as 
disclosed by the record, that the execution of the under- 
taking was purely as an accommodation to the principal. 
That the corporation entered into the transaction with 
the view of furthering its own business and from con- 
siderations leading to pecuniary advantage to it in the 
prosecution of its business, is too obvious to admit of 
serious controversy. There is no question raised as to 
the authority of the agents of the corporation to enter 
into the contract. The sole question is whether, under the 
facts and circumstances as disclosed by the record, the 
corporation had the power to legally bind itself on an ob- 
ligation in writing of this character. Manifestly it should 
not be relieved of the obligation thus assumed, and those 
who have suffered injury by reason of the traffic held to 
be remediless unless, by the application of sound legal 
principles, the corporation is clearly entitled to an ac- 
quittal of all legal responsibility because the act was in 
excess of its charter powers. By its articles of incorpora- 
tion it is incorporated “to do a general business of manu- 
facturing and sale of lager beer, ale, porter and malt, the 
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erection of suitable buildings for the carrying on of said 
business, and to buy, sell, lease, rent, exchange or other- 
wise handle real estate in the state of Nebraska or else- 
where, and the execution of such deeds, leases, bonds, 
mortgages, notes and trust deeds as may be proper in 
connection with said business.” This court has said when 
speaking of the powers of corporations to make binding 
contracts : 

“Contracts of a corporation which are not contrary to 
the express provisions of its charter are presumed to be 
within its powers, and the burden is upon one denying 
their validity to prove the facts which render them witra 
vires.” Corder v. Plattsmouth Canning Co., 36 Neb. 548.- 
In respect of the subject of ultra vires when interposed 
as a defense in an action against a corporation, this juris- 
diction is, we think, committed to the doctrine that the 
acts of a corporation, when challenged as being in excess of 
its powers, may be divided into two classes. The first has 
reference to those transactions constituting a contract be- 
tween a corporation and a stranger dealing with it, when 
the act in question is one which the corporation has no 
power to perform under any circumstances, and regarding 
which the corporation may at all times avail itself of the _ 
defense of ultra vires. To the other class belong those 
transactions which may be engaged in by the corporation 
for some purposes, but not for others regarding which the 
defense of ultra vires may or may not be available, ac- 
cording to the circumstances of the particular case in 
which the question is raised. Sturdevant Bros. & Co. v. 
Farmers & Merchants Bank, 69 Neb. 220. The supreme 
court of California in Afiners Ditch Co. v. Zellerbach, 37 
Cal. 548, 586, speaking of the second class observes: 

“But in the latter case the defense may or may not be 
available, depending upon the question whether the party 
dealing with the corporation is aware of the intention to 
perform the act for an unauthorized purpose, or under 
circumstances not justifying its performance. And the 
test as between strangers having no knowledge of an un- 
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lawful purpose and the corporation, is to compare the 
terms of the contract with the provisions of the law from 
which the corporation derives its powers, and if the court 
can see that the act to be performed is necessarily beyond 
the powers of the corporation for any purpose, the con- 
tract can not be enforced, otherwise, it can.” 

In a New York case, the doctrine is thus stated: 

“Where the want of power is apparent upon comparing 
the act done with the terms of the charter, the party deal- 
ing with the corporation is presumed to have knowledge 
of the defect, and the defense of ultra vires is available 
against him. But such a defense would not be permitted 
to prevail against a party who can not be presumed to 
haye any knowledge of the want of authority to make the 
contract. Hence, if the question of power depends not 
merely upon the law under which the corporation acts, 
but upon the existence of certain extrinsic facts, resting 
peculiarly within the knowledge of the corporate officers, 
then the corporation would, I apprehend, be estopped from 
denying that which, by assuming to make the contract, it 
had virtually affirmed.” Bissell v. Michigan 8S. & N. I. RB. 
Cos., 22 N, Y. 258-290. 

It is clear that the acts under consideration are to be 
classed with those cases which hold that the contract may, 
under some circumstances, be valid and binding on the 
corporation, and regarding which the principle of estop- 
pel may be relied upon to defeat the plea of ultra vires. 
Whether the assumption of the obligation of a surety on 
the bond of the person licensed to sell intoxicating liquors 
was under and in pursuance of an agreement with the 
principal to lease its real estate and building in Madison, 
where the liquors were to‘be sold, and deal exclusively in 
the products of the corporation, and whether these con- 
siderations were the sole inducement to the execution of 
the instrument are not, in our judgment, of controlling 
importance. Certain it is that the product of the brvvin® 
company must reach the hands of the consumer through 
the medium of the licensed retail vendor in such products. 
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It is evident that, by the execution of the liquor bond, the 
business of the corporation was intended to be promoted, 
and the objects for which it was organized advanced. The 
same may be said of its real estate and building occupied 
by the licensee. The execution of the bond resulted in a 
demand for the use of the building, opened up an avenue 
for the sale of its products, and brought in additional 
revenues to the corporation. It was manifestly for the 
purpose of furthering its business, and accomplishing the 
objects of its incorporation, as indicated by its articles, 
that it obligated itself as surety on the bond of its prin- 
cipal, and that these results naturally flowed from the ac- 
tion taken is abundantly proved by the evidence in the 
record. As is said in the former opinion, ante, p. 365: 

“It thus clearly appears, as it seems to us, that the 
transaction above recited, in so far as it consisted of the 
leasing of the building and in securing a contract for the 
retailing of beer, was within the express terms of the 
charter, and that the execution of the bond was, under the 

‘circumstances, a necessary incident thereto.” 

4. Certain evidence was permitted to be introduced over 
the objections of the defendants, to the effect that the boys 
of the deceased had, since the death of their father, been 
unable to go to school, and that all their time had been 
required on the farm in order to support the family, and 
this is assigned as error. As we view the record, this evi- 
dence was admitted in response to certain testimony 
brought out by the defendants, whereby it was sought to 
establish the fact that the earnings of the family had been 
as great since the death of the husband and father as be- 
fore, or, in other words, that no pecuniary loss had been 
sustained by those claiming a right to recover by reason 
of his death. To meet this character of evidence, it was 
shown that the sons were compelled to perform labor on 
the farm, when they should have been in school, and in 
this we think there was no prejudicial error. If the earn- 
ines of the father were such as to support his family, and 
permit his children to attend the public school, and after 
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his death, in order to earn this same measure of support, 
all of the time of the boys was required for labor on the 
farm, this certainly would be some competent evidence to 
explain the reason why the earnings had not decreased, 
and to establish the fact that pecuniary loss had been 
sustained by reason of the death of the father. 

5. A similar objection is interposed to certain testi- 
mony relating to the payment of debts of the deceased out 
of the proceeds of the products of the farm. There was, 
we think, no snbstantial error in this. The evidence 
tended, on the whoie, to more clearly present to the jury 
the manner in which the deceased had provided for his 
family ; his ability to provide for them, and the actual loss 
of support suffered by his death. . 

6. A physician was called as a witness and permitted to 
testify, over objections, regarding the nature of the injury 
which it is claimed caused the death of the deceased, and 
that, in his opinion, “the wounds about the head were sufi- 
cient to produce death.” It is contended the court erred 
in not striking out this testimony; that it involved no 
question of science, but concerned only such facts as come 
within the ordinary observation of all; that it was an in- 
vasion of the province of the jury, and prejudicial to the 
defendant. The question is not so regarded by us. It 
seems manifest that the nature, extent, and seriousness of 
the fracture of the skull, for it was this the question re- 
lated to, was one peculiarly within the knowledge of a 
physician and surgeon, whose skill and experience would. 
render him especially fitted to more intelligently explain 
the probable result of the injury than could be done by the 
layman, and that it was of advantage to the jury to have 
such testimony before it, if any question as to the cause 
of the deceased’s death, and how it was occasioned, was to 
be determined by them. The cause of the death of the de- 
ceased and the forces that led to it were proper subjects 
of inquiry. If death was oceasioned by a fracture of the 
skull, after the chain of circumstances which produced the 
fracture were proved, testimony of an expert character, it 
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would seem, was properly admissible in order to prove 
that death resulted from the fractured skull. This is per- 
mitted, because the witness is supposed, from his expe- 
rience and study, to have peculiar knowledge upon the 
subject of inquiry, which jurors generally have not, and is 
thus supposed to be more capable of drawing conclusions 
from facts, and to base opinions upon thew, than jurors 
generally are presumed to be. 2 Elliott, Evidence, sec. 
1031. Applying the rule adverted to to the question here 
being considered, we think it must follow that there was 
no error committed in admitting the evidence complained 
of. 

7. There ought not to be serious controversy as to the 
admissibility in evidence of the Carlisle table of mortality 
or life expectancy. City of Friend v. Burleigh, 53 Neb. 
674. The proper foundation was laid by evidence showing 
the age of the deceased and the condition of his general 
health. The table was an item of legitimate evidence to 
be considered by the jury, in determining the probable du- 
ration of the life of the deceased and the pecuniary loss 
sustained by his premature death. The same objection 
urged against this item of evidence could be, with equal 
propriety, urged against the introduction in evidence of 
any standard work of science or art, or any portion of the 
same. Sioux City & P. R. Co, v. PUAN) 16 Neb. 578; 
1 Elliott, Evidence, sec. 417. 

8. The statements of the deceased while on the road 
from Humphrey to Madison, as to where he obtained the 
whiskey then in his possession, which the defendants 
offered to prove and which were rejected, were, in our 
judgment, no part of the res gestw, and therefore properly 
excluded. They were in time long removed from the trans- 
action resulting in his death, and but distantly, if at all, 
related thereto. Declarations, which accompany and are 
a part of the fact or transaction in controversy and tend 
to illustrate or explain it—such transaction itself being 
admissible—are admissible as being so connected as to be 
a part of such fact or transaction. 1 Elliott, Evidence, 
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sec. 5387. The proposed testimony was objectionable as 
coming within the category of hearsay evidence. The 
court committed no error in excluding it. Other alleged 
errors are considered and discussed in the former opinion 
and need not here be further noticed. 

9. There are many assignments which can not be noted 
in detail. No good purpose would be accomplished by so 
doing. It is related that an advocate, when arguing be- 
fore an eminent jurist,was admonished to consume no more 
time in the discussion of the point being argued as the 
proposition advanced was not believed to be sound. The 
counsel replied that he would comply with the court’s 
wishes, but that he had a number of other points to argue 
equally as good as the one he was passing. It may be that 
there are other assignments of error as good as those we 
have considered. Our mature judgment, from a full ex- 
uunination of the record, is that they are no better, and 
that to consider each of them at length and in detail would 
extend this opinion to an unwarranted degree. 

The work of this court could, if we were required to pass 
upon and formally discuss jn the opinion every assign- 
ment of error found in each case brought here for con- 
sideration, be thoroughly blocked, and the court would 
entirely fail of its mission. It would become a forum for 
academic discussion of abstract legal propositions, rather 
than a court of last resort to finally determine and decide 
actual controversies between litigants. “The motion,” to 
quote from another court, “assumes that various facts ap- 
pearing in the record and certain authorities in the bricfs 
have been overlooked. The only ground, apparently, for 
this assumption seems to be that they have not been spe- 
cifically noticed or commented upon in the opinion. It 
would seem to be unnecessary to state, what every member 
of the bar must know, that to do that would impose upon 
the court an amount of useless labor, quite unreasonable 
to expect, and would swell opinions, which should only 
express the reasons of the court for its conclusions as con- 
cisely as possible, into essays on each subject involved. in 
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the appeal. It does not follow that because a fact or an 
authority, deemed important by counsel, has not been 
noticed or commented upon in the opinion, it has not been 
considered and due weight given to it in arriving at the 
decision. In many cases, facts incorporated in the record 
and discussed at length by counsel, are considered by us 
wholly unimportant, and authorities from which long 
quotations are made inapplicable.” Dammert v. Osborn, 
141 N. Y. 564. 

The judgment of affirmance heretofore entered is ad- 
‘-hered to and the motion for a rehearing is denied. 


REHEARING DENIED. 


SoroHia Rapp v. Sarpy County.* 
Firep Marcu 17, 1904. No. 13,428. 


Burden of Proof. The burden of sustaining the affirmative of an issue 
involved in an action, does not shift during the progress of the 
trial, but is upon the party alleging the facts constituting the 
issue, and remains there until the end. 


Error to the district court for Sarpy county: Gvorce 
A. Day, JupeE, Reversed. 


H. Z. Wedgwood, for plaintiff in error. 


W. R. Patrick, contra. 


AMES, C. 


In an action against a county for negligently permitting 
a highway to become and remain out of repair, causing a 
pevsonal injury to the plaintiff, a traveler thereon, the an- 
swer, besides a general denial, pleaded contributory negli- 
gence. The court gave the following instruction, which 
was excepted to: 


. Rehearing allowed. ‘See opinion, p. 385, post. 
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“The defendant has also pleaded contributory negli- 
gence on the part of plaintiff as a defense to this action. 
The burden of proving contributory negligence, by a pre- 
ponderance of the evidence, rests upon the defendant, and, 
unless the defendant has so proved it, this defense is of no 
avail; but if the plaintiff’s own testimony tends to show 
that she was guilty of’any carelessness, which caused or 
aided in causing the injury complained of, then the bur- 
den of proof shifts, and it devolves upon the plaintiff to 
satisfy you, by a preponderance of the evidence, that she 
was not guilty of coutributory negligence.” 

There was a verdict for the defendant. The instruc- 
tion is palpably erroneous. It is a rule, as well of law 
as of logic, and one which, humanly speaking, is indis- 
pensable to the right decision of any controversy what- 
ever, that the burden of proof, or of argument, rests upon 
him who maintains the affirmative of an issue. Not only 
so, but it abides with him continuously from the opening 
of the debate until its close. In certain instances, de- 
ficiencies of otherwise incomplete proofs are supplied by 
presumptions more or less conclusive in their nature, but, 
in such cases, their effect is upon the weight of the evi- 
dence required to maintain the issue, not upon the obliga- 
tion of the party to produce a preponderance of the 
former. The distinction is of the nttermost practical im- 
portance, and courts and law writers ought scrupulously 
to abstain from the inaccurate and misleading expression 
that the burden of proof “shifts” during the progress of 
atrial. Oftentimes, it is true, the use of the term, because 
of the peculiar circumstances of particular cases, may 
work no harm; but there is always danger of its doing 
so, as it may very probably have done in this case, in 
which the jury were told that, if there was anything in 
the plaintiff’s testimony fending to prove that her conduct 
was negligent, she was burdened with the responsibility 
of establishing a negative “by a preponderance of the 
evidence.” This could vot have been so. If shi had admit- 
ted that she was negligent, or if her evidence had dis- 
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closed conduct on her part from which the law conclu- 
sively presumes negligence, the litigation would, of course, 
have been at an end, not because she would have thus 
assumed the burden of proof, but because she would have 
furnished the evidence requisite to enable the defendant 
to meet the requirement, in that regard, which the issue 
made of him. But the mere fact that her testimony 
tended to show that she was negligent, if it did so, went 
no further toward maintaining the issue tendered by the 
answer, than would have done evidence of equal weight 
and credibility produced by the defendant. All that 
can justly be said about it is that the fact that 
the testimony was her own, it being in the nature 
of an admission against her own interest, added im- 
mensely to its weight and credibility, but, even so, there 
may have been other evidence in the case tending with 
equal or greater strength in the opposite direction, and 
unless, upon the whole record, there was a preponderance 
showing her negligence, she was not precluded, upon that 
issue, from. recovery. We think there is a practical una- 
nimity among text writers and the better considered de- 
cisions to this effect. Crowinshield v. Crowinshield, 2 
Gray (Mass.), 524; Heinemann v. Heard, 62 N. Y. 448; 
Scott v. Wovod, 81 Cal. 398, and authorities cited in the 
opinion. The instruction quoted, which must have been 
inadvertently given, reversed this rule. If there was evi- 
dence in the case, whether in her own testimony or else- 
where, tending to prove that she was guilty of negligence, 
it was incuinbent upon her to rebut it with other evidence 
of at least equal weight and credibility, of which the jury 
should have been permitted to judge, but more than this 
could not have been justly required of her. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


HaAstiInGs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


The following opinion on rehearing was filed January 15, 
1905. Judgment of rerersal adhered to: 


1. Reaffirmed: BurRDEN or Proor, On rehearing former decision ad- 
hered to. 5 


2. Cases Disapproved. The cases of Chicago, B. & Q. R. Co. v. Feath- 
erly, 64 Neb. 323, and New Omaha Thompson-Houston Electric 
Light Co. v. Rombold, 68 Neb. 54, 71, disapproved in so far as op- 
posed to the doctrine in this case. 


LetTon, C. 


At the argument upon rehearing, our attention has been 
‘alled to the decisions of this court in Chicago, B. & Q. R. 
Co. v. Featherly, 64 Neb. 323, and New Omaha Thompson- 
Houston Electric Light Co. v. Rombold, 68 Neb. 54, 71. 
In the f’catherly case the jury were instructed : 

“The establishment of negligence on the part of defend- 
ant, by a preponderance of the evidence, is necessary before 
you can find any verdict for plaintiff, in any event. If you 
find there was such negligence on the part of the defend- 
ant, then the burden of proof is on the defendant to show, 
by a preponderance of the evidence, the truth of its asser- 
tion that John Raley was negligent, and so helped to cause 
his own injury.” 

This instruction was held erroneous because the facts 
showed that the negligence of the deceased directly con- 
tributed to the injury, and it is said in the opinion: 

“It is the settled rwle in this state that, in an action for 

damages resulting from the alleged negligence of the de- 

fendant, when the testimony on behalf of the plaintiff is 

such as to justify a finding that his own negligence con- 

tributed to the injury complained of, the burden of proof 

is on the plaintiff to show the absence of such negligence 

on his part.” Citing Durrell vc. Johnson, 31 Neb. 796; Union 
28 
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Stock Yards Co. v. Conoyer, 41 Neb. 617; Omaha Street R, 
Co. v. Martin, 48 Neb. 65. 

The case was reversed npon the ground that the evidence 
on the part of the plaintiff justified a finding that his own 
negligence contributed to the injury, and that therefore the 
burden of proof was on him to show the absence of such 
negligence. 

In the Durrell case it is held: 

“The rule stated in City of Lincola v. Walker, 18 Neb. 
244, that where the plaintiff has proved his case without 
disclosing any negligence on his part, the burden of prov- 
ing contributory negligence is on the defendant, does not 
apply where the plaintiff’s own testimony tends to show 
contributory negligence.” And the following instruction’ 
was held erroneous: 

“The burden of proof in this action is upou the plain- 
tiff to establish, by competent evidence, every material 
allegation of his petition. And the defendant in his an- 
swer haying alleged contributory negligence on the part 
of the plaintiff, the burden of proof is upon the defendant 
to establish this allegation by a preponderance of the evi- 
dence.” The reason given being that the plaintiff had 
stated facts in his testimony from which the jury could 
find that his own negligence had contributed to the in- 
jury. The court further say that, if the qualification, “nn- 
less you find from the plaintitf’s own testimony that he 
was guilty of contributory negligence,” had been added 
to the instruction, it would have been proper. It will be 
seen that this case affords no support to the doctrine that 
the burden of proof shifts. 

Union Stock Yards Co. v. Conoyer, 41 Neb. 617, Omaha 
Street Rk. Co. v. Martin, 48 Neb. 65, and Anderson wv. Chi- 
cago, B. & Q. R. Co., 35 Neb. 95, merely hold that, where 
the plaintiff proves his case,. without disclosing any negli- 
genee on his part, contributory negligence is a matter of 
defense, the burden of proving it being on the defend- 
aunt. So these cases are not in point as to shifting of 
burden, 
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In New Omaha Thompson-Houston Electric Light Co. 
v. Rombold, 68 Neb. 54, the jury were instructed: 

“Neither negligence nor contributory negligence can be 
presumed. Whoever alleges that another was guilty of 
negligence or contributory negligence must establish it 
by a preponderance of the evidence, or fail in his action 
or defense.” The court say: 

“Tt is claimed that this omits a feature preseat in this 
case, namely, that a party’s own evidence may show con- 
tributory negligence. But by instruction No. 11 the court 
told the jury: ‘If plaintiff’s own testimony tends to show 
that he was guilty of carelessness which caused or aided 
in causing his injuries, then the burden shifts and it de- 
volves upon the plaintiff to satisfy you by a preponder- 
ance of the evidence that he was not guilty of contribu- 
tory negligence.” The court continue: “It seems to be 
conceded that if these were in one instruction they would 
together correctly state the law. * * * If their effect, 
when so taken together, is to correctly submit the issue of 
contributory negligence, the placing of them in separate 
paragraphs can hardly have been prejudicial.” It will be 
observed that the court does not pass upon the point now - 
under consideration, but takes it as conceded that the law 
is correctly stated, hence, this case can hardly be said to 
announce the doctrine. 

From a cousideration of these cases, it will be seen that. 
while it is the settled law in this state that, where the 
plaintiff makes out his case without disclosing any con- 
tributory negligence on his part, the burden of proof is 
upon the defendant to establish that the plaintiff has 
been guilty of negligence, still, in only two decisions has 
it been said that, where the testimony on behalf of the 
plaintiff is such as to justify a finding that his own neeli- 
gence contributed to the injury, the burden of proof shifts 
to the plaintiff to show the absence of such negligence on 
his part, and in one of these cases the opinion states the 
point was conceded by the parties. 

There has been much confusion caused by a failure to 
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distinguish between the burden of proof and the weight 
of evidence. The burden of proof is always upon the party 
asserting a fact as the basis of his action or defense, and 
it never shifts during the progress of the trial. The weight 
of evidence, however, may change according to the necessi- 
ties of the case in overcoming the evidence introduced by 
the opposite party. In an action for negligence, where 
the plaintiff has disclosed facts conclusively showing con- 
tributory negligence on his part, he has made no case, and 
the defendant is entitled to a peremptory instruction at 
the close of the plaintiff’s case. If, however, the facts 
disclosed by the plaintiff, while tending to show contribu- 
tory negligence, are not so clear that different minds can 
not well differ upon the proposition, then the defendant 
must produce his evidence. If he has pleaded contributory 
negligence as a defense, the burden is upon him to estab- 
lish it. To controvert the evidence produced by the de- 
defendant, together with the facts tending to show con- 
tributory negligence which were shown by the plaintiff 
himself, the plaintiff must furnish sufficient evidence to 
overcome the weight of the defendant’s evidence, as well as 
that which was disclosed by him tending to show such 
negligence on his part. In doing this, however, the bur- 
den of proof does not shift. The only duty imposed upon 
the plaintiff in such case is to overcome the weight of 
evidence, which is then against him upon this point. It 
is immaterial whether the evidence was furnished partly 
by himself or all by the defendant; it is a part of the 
affirmative defense pleaded by defendant, and which the 
plaintiff must furnish sufficient evidence to balance or 
overcome. ; 

The cases of Chicago, B. d Q. R. Co. v. Featherly, 64 
Neb. 823, and New Omaha Thompson-Houston Electric 
Light Co. v. Rombold, 68 Neb. 54, 71, are disapproved in 
so far as opposed to the doctrine in this case. 

Tor these reasons, we recommend the former decision 
be adhered to. 


AMES and OLDUAM, CC., concur. ‘ 


« 
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Ry the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to. 


JUDGMENT OF REVERSAL ADELERED TO. 


Hotcome, C. J., ‘dissenting. 


T am persuaded that, in the majority opinion, too much 
stress is laid on the question of shifting the burden of 
proof, and too little regard had to the shifting of the court 
from one position to another, and thus unsettling what, as 
it scems to me, should be accepted as a settled rule of 
remedial law in this state. Certainly if a long line of 
judicial decisions can settle a question, the one under con- 
sideration should be regarded as having been set at rest. 
The doctrine of stare decisis appears to me to be alto- 
gether ignored or at most to be given but scant consider- 
ation. I do not especially object to the rule held to and 
aunnouned in the majority opinion. I can very readily sub- 
scribe to it if the question were an ‘open one. What I pro- 
test against is the overturning of so many cases deliber- 
ately decided, and by a unanimous court, beginning in 
the early history of the state’s jurisprudence, in order 
to establish a different rule regarding the merits of which 
there may exist some doubt. Stability and continuity in 
judicial decisions require our acceptance of the results 
worked out in the past by the laborious and zealous efforts 
of those who were, equally with us, striving to reach cor- 
rect conclusions and establish sound rules and principles 
for the guidance of all. Unless these principles and rules, 
so announced, are so radically wrong as to be productive 
of more mischief by adhering to them than would result 
from their overthrow, they should remain undisturbed. 
Quoting from another, “The conservation and orderly de- 
velopment of our institutions rests on our acceptance of 
the results of the past, and their use as lights to guide our 
steps in the future. The fundamental conception of a 
judicial body is that of one hedged about by precedents 
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which are binding on the court, without regard to the 
personality of its members.” The majority opinion and 
the one to which it adheres not only overrule the two cases 
expressly mentioned but, in effect, overthrow a long line 
of decisions, the first of which is reported in the 18th vol- 
ume of the Nebraska reports. The instruction which is 
condemned was in a case where negligence is alleged as the 
basis-of recovery and is as follows: 

“The defendant has also pleaded contributory negligence 
on the part of the plaintiff as a defense to this action. 
The burden of proving contributory negligence, by a pre- 
ponderance of the evidence, rests upon the defendant, and, 
unless the defendant has so proved it, this defense is of no 
avail; but if the plaintiff’s own testimony tends to show 
that she was guilty of any carelessness, which caused or 
aided in causing the injury complained of, then the burden 
of proof shifts, and it devolves upon the plaintiff to 
satisfy you, by a preponderance of the evidence, that she 
was not guilty of contributory negligence.” 

It is not to be doubted that the expression, “The bur- 
den of proof shifts,” is inapt and inaccurate. It does not 
say, however, the burden shifts during the progress of the 
trial. When considered in the light of the case as made 
and submitted, it says nothing more than, when the plain- 
tiff’s own testimony tends to show that she was guilty of 
contributory negligence, then she assumes the burden of 
proving, by a preponderance of the evidence, that the de- 
fendant was guilty of the negligence charged, and that 
she was not guilty of contributory negligence, and this 
has been the settled law in this state for years. Suppose 
the instruction had said, the burden of proving contribu- 
tory negligence was on the defendant, unless the testimony 
of the plaintiff is of such a character as to justify the 
jury in finding that her own negligence contributed to the 
injury. This would be stating the same proposition in 
another form. It would be a change in form but not in 
substance. The instruction can not be regarded as mis- 
leading or prejudicial, unless the rule heretofore an- 
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nounced is repudiated, as it is in the majority opinion. 
We do not have to go far in order to find the reason of 
the rule. And it is not opposed to any rule of law or 
logic. It is consistent with both. It is an essential 
element in pleading negligence, say this court, to plead 
an injury as the proximate consequence of a specific 
negligent act or omission of the defendant. Chicago, 
B. & Q. R. Co. v. Kellogg, 55 Neb. 748. If it is 
essential to aver that the plaintiff was withont fault, 
where is the inconsistency in requiring him to prove the 
truth of the averment by a preponderance of the evidence, 
especially when, in making his case, he offers evidence 
tending to show that he was guilty of contributory negli- 
gence? In some jurisdictions it is held, and very properly, 
that a plaintiff in an action for negligence must, in all 
cases, allege and prove, not only that the defendant was 
guilty of the negligence charged, but also that the plain- 
tiff acted with due care—the latter, of course, disproving 
contributory negligence. This is the rule of common 
law. This is the reason for requiring the plaintiff to al- 
lege that the injury suffered was without fault on his 
part. Other jurisdictions hold that contributory negli- 
gence is purely a matter of defense to be pleaded in the 
answer, and that the burden of establishing it always 
rests upon the defendant. Why we should depart from 
the one position, held to for so long a period, in order to 
occupy the other, is beyond my comprehension. To be 
consistent, we ought also to overthrow the long estab- 
lished rule as to the pleadings to which I have adverted. 
The discussion in the majority opinion relative to the 
supposed confusion arising from the terms, “the burden 
of proof,” and, “the weight of evidence,” does not, in my 
judgment, help to elucidate matters. Evidence is not 
weighed in parcels like groceries or drugs. There is no 
practical way by which to determine where the weight of 
evidence rests at the different stages of the trial, unless 
it be of so conclusive a nature as to be ruled upon as a 
matter of law. The jury does not weigh the evidence by 
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piecemeal or in parcels. The evidence is weighed only 
after all has been submitted to the jury in support of, or 
to controvert, some issue of fact involved in the contro- 
versy. After all the evidence relating to any fact in issue 
has been submitted, it is for the jury to weigh it aml 
announce its verdict. In weighing the evidence, the court 
declares the rule as to who assumes the burden of proof, 
that is, which litigant must furnish a preponderance of 
the evidence on any given allegation of fact in dispute. 
And if the required preponderance of the evidence has not 
been furnished, such alleged fact must be resolved against 
the party upon whom the burden rests. Relative to the 
question of on whom rests the burden of proof as to con- 
tributory negligence, this court, in a well considered and 
exhaustive opinion, in which the authorities are reviewed 
and the conflict of decisions noted, has laid down a rule 
whereby it has occupied what may be termed middle 
ground as between the rule, that the burden always rests 
- on the plaintiff, and the contrary one, that it is purely a 
matter of defense. The rule as first announced is that, in 
an action for negligence, where the plaintiff can prove his 
case without disclosing any negligence on his part, con- 
tributory negligence is a matter of defense, the burden of 
proving it being on the defendant. City of Lincoln v. 
Walker, 18 Neb. 244. The corollary of the proposition is 
obvious, and it arises by the application of the rules of 
both law and logic. If the plaintiff in proving his case 
offers evidence tending to prove negligence on his part, 
then the burden of proving contributory negligence would 
not be on the defendant; and if it is not on the defendant, 
it having to rest somewhere, must necessarily fall on the 
plaintiff. This is what the conrt has said in the later 
case of Durrell v. Johnson, 31 Neb. 796. The judgment 
in that case was reversed, because the trial court did not 
do the very thing the trial court in the case at bar did 
do. In Durrell v. Johnson, the trial court instructed 
the jury that, the defendant having alleged contributory 
negligence, the burden of proof was upon him to establish 
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the allegation by a preponderance of the evidence. This 
court held the instruction erroneous, and ssid: Where 
the testinony of the plaintiff is of such a character as to 
justify the jury in finding that his own negligence con- 
tributed to the injury, it is erroneous to instruct the jury 
that the burden of proof of such qontributory negligence 
is on the defendant. It is therein held that the rule 
stated in City of Lincoln v. Walker, supra, does not apply, 
where the plaintiff’s own testimony tends to show con- 
tributory negligence on his ‘part. This court said the in- 
struction given would have been unobjectionable if there 
had been added this qualification: “Unless you find from 
the plaintiff’s own testimony that he was guilty of con- 
ivibutory negligence.” It is manifest that the instruction, 
as thus qualified and approved by this court as a correct 
expression of law, is substantially of the same purport 
as the one condemned in the case at bar. It thus appears 
that the court has faced about, and is now condemning 
what it formerly approved. In Omaha v. Ayer, 32 Neb. 
375, the rule announced in the Walker case, supra, was 
reaffirmed. It is observed in the opinion that there was 
not such evidence of contributory negligence contained in 
the testimony of the plaintiff as to throw the burden of 
proving his contributory negligence upon the plaintiff. 
Of like import is Anderson v. Chicago, B. & Q. KR. Co., 35 
Neb. 95, where it is held that, if the plaintiff proves his 
case without disclosing any negligence on the part of his 
intestate, contributory negligence is a matter of defense, 
und the burden of establishing it is on the defendant. The 
court therein say, the same point was considered by this 
court in the case of City of Lincoln v. Walker, 18 Neb. 244, 
where, after a consideration of the conflicting authorities, 
it was ruled that, when the plaintiff makes out his case 
without showing negligence on his part, contributory 
negligence is a matter of defense, and the burden of estab- 
lishing it is on the defendant. In Union Stock Yards Co. 
v. Conoyer, 38 Neb. 488, the rule announced in the Walker 
case was reaffirmed, as it was also in Omaha Strect R. Co. 
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v. Duvall, 40 Neb. 29. In Chicago, B. & Q. R. Co. v. Put- 
nam, 45 Neb. 440, it is said: The plaintiff need not plead 
the particular precaution he took to avoid injury, and that 
the allegation that the injury was inflicted without fault 
on his part was sufficient. It is, say the court, the estab- 
lished law of this state that, where the plaintiff proves his 
case without disclosing negligence on his part, contribu- 
tory negligence is a matter of defense, the burden of prov- 
ing which is on the defendant. The rule is reiterated in 
Omaha Street R. Co. v. Martin, 48 Neb. 65. In Chicago, B. 
& Q. R. Co. v. Featherly, 64 Neb. 323, following this long 
line of decisions, in an opinion concurred in by all the 
commissioners participating in the opinion, and approved 
by a unanimous court, an instruction was held erroneous 
and the cause reversed because, without qualification, the 
jury were instructed that the burden of proof was on the 
defendant to show, by a preponderance of the evidence, the 
truth of its assertion that plaintiff’s intestate was neegli- 
gent, and so helped to cause his own injury. And last of 
all, as late as March, 1903, by a like unanimous opinion 
concurred in by the commissioners and approved by the 
court, two instructions on the subject of the burden of 
proof on the question of contributory negligence were con- 
sidered together and held to state the law correctly, which, 
when so considered, were substantially the same as the one 
condemned in the case at bar. In one of the instructions 
the jury were told that, if the plaintiff’s own testimony 
tends to show that he was guilty of carelessness which 
caused or aided in causing his injuries, then the burden 
shifts, and it devolves upon the plaintiff to satisfy you, 
by a preponderance of the evidence, that he was not guilty 
of contributory negligence. New Omaha Thompson-Hous- 
ton Electric Light Co. v. Rombold, 68 Neb. 54. Such 
being the rule of law governing the question as to the 
burden ‘of proof of contributory negligence, which has so 
often, for such length of time, been affirmed and reaffirmed 
after the fullest consideration and deliberation by the 
unanimous action of the court, I can not believe that we 
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are now justified in overturning what has been so firmly 
and repeatedly established as the law in this jurisdiction. 
The doctrine of stare decisis applies with full force. 
“Those things which have been so often adjudged ought 
to rest in peace.” 


Haran D. Herst v. PETER JACOBY. 
Fixp Marca 17, 1904. No. 18,199. 


1. Animals: Users or Hicuways. Act of February 25, laws 1875, page 
190, entitled ‘An act to restrain sheep and swine from running at 
large in the state of Nebraska,” held to have no relation to the 
protection of users of highways against unconfined hogs. 


2. Hogs on Highways: Ownenr’s Liasiiity. One whose sole fault is 
the permitting of young hogs of 60 to 100 pounds weight to go at 
large upon his own premises, so that they wander across the 
highway to a neighbor’s cornfield, and in running back frighten a 
passer’s horse, held not liable for injuries to the passer’s equipage 
and person produced by such fright. 


Error to the distri¢t court for Hamilton county: 
SAMUEL H. SORNBORGER, JUDGE. Affirmed. 


Hainer & Smith and J. H. Edmondson, for plaintiff in 
error. 


John A. Whitmore, contra. 


HAastines, C. 


Counsel for plaintiff state, on page 4 of their brief, that 
the question in this case is whether or not the owner of 
swine, intentionally permitted to run at large on the public 
highway, is responsible for damages done by them, through 
the frightening of his horse, to one who was traveling along 
the highway in the exercise of due care? This is a fair 
statement of the question. It is not claimed that there was 
anything vicious or unusual about the hogs or their con- 
duct. It is not even claimed that the owner knew that they 
were upon the highway; but he had permitted them to run 
at large, and the case may be briefly stated as presenting 
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the question as to whether leaving one’s hogs unconfined 
is such an act of negligence as makes the owner liable for 
harm done by them in frightening a horse on the public 
highway. 

Defendant’s hogs, thus permitted to run at large, wan- 
dered across the highway running along defendant’s 
premises and went upon the land of a neighbor. The 
plaintiff was driving by; the hogs ran out of the neighbor's 
cornfield, across the road, and apparently somewhat toward 
plaintiff’s mare, with the peculiar noise of excited, run- 
ning hoys; the mare whirled suddenly, upset the bugg 
and broke plaintiff's arm; he demanded damages of fhe 
defendant, who admitted he owned the hogs and “let them 
run,” but denied any liability for the injury. The trial 
court took the view that, assuming all this to be true, 
there was uo neglect of any duty toward the traveling 
public on defendant’s part in letting his hogs out, and that 
defeudant was therefore not liable for the unforseseen 
injuries to plaintiff. Accordingly, after evidence tending 
to show the above state of tacts had been produced, the 
jury were instructed to return a verdict for the defendant. 
A motion for new trial was overuled, and from a judg- 
ment on this verdict plaintiff brings error. 

Plaintiff bases his case chiefly on the proposition that 
these hozs were, by statute in this state, required to be 
restrained from running at large; that, by consequence, 
they were wrongfully and in violation of law upon the 
public highway, and the owner therefore liable for any 
injury they might do in any way to a passer on the high- 
way. 

It seems to be cone eded by the plaintiff that, if the hogs 
were rightfully upon the highway, the owner is not liable 
for any such unforeseen result as their frightening plain- 
tiff’s horse, there being, as above indicated, neither allega- 
tion nor proof of anything unusual or extraordinary in 
the hogs or their conduct, the sole negligence alleged being, 
allowing the hogs loose so that they could get upon the 
highway. 
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The defendant on the other hand seems to concede that, 
if the owner was violating the express statute of the state 
of Nebraska in permitting them upon the highway, or 
rather in leaving them out so that they could get upon the 
highway, he is liable for any damage directly resulting 
from their presence there. It is insisted, however, that 
there is no statute of Nebraska forbidding hogs to be upon 
the highway. It is claimed that the rule at common law 
is, crely, that one who permits his animals to go upon 
the highway, under such circumstances that damage to 
passers in the exercise of ordinary prudence might be 
reasonably expected to occur, is guilty of nevligence and 
liable for its consequences. It is insisted that all of the 
cases cited by plaintiff, holding that a liability exists 
under similar circumstances to those disclosed in the 
present case, are where some statute expressly prohibits 
the animals’ presence on the highway. It is also insisted 
that the provisions of the act of February 25, 1875, requir- 
ing sheep and swine to be “restrained from rmnning at 
large in the state of Nebraska” do not in terms refer to 
highways; and that section two of the act, giving a lien 
upon trespassing hogs for damages to property, provides 
for its application to nothing more than trespasses upon 
private property. This act is the only statute which is 
claimed to have application to the present case. [t is found 
at page 190, laws of 1875, and is as follows: 

“An act to restrain sheep and swine from running at 
large in the state of Nebraska. 

“Sec, 1. That from and after the first day of March, A. 
TD. 1875, sheep and swine shall be restrained from running 
at large in the state of Nebraska. 

“See. 2. That all damages to property committed by 
such stock so running at large, shall be paid by the owner 
of said stock, and the person whose property is damaged 
thereby, may have a lien upon said trespassing animal for 
the’ full amount of damages and costs, and enforce and 
collect the same by the proper civil action.” 

It is somewhat difficult to believe that this act was in- 


. 
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tended in any way to protect passers along the highway 
against unconfined hogs. It is ordinarily supposed that, 
where any new right is conferred by statute, and a remedy 
at the same time provided for its vindication, the remedy sv 
provided is exclusive; if the right previously existed, then 
the remedy furnished by the statute is cumulative. Blain cv. 
Willson, 32 Neb. 302; Keith & Burton v. Tilford, 12 Neb. 
271. The remedy here provided is merely a lien upon the 
trespassing animals for daniages to property; no penalty 
is attached to the violation -of the first section; it is not 
even declared unlawful to set the animals at large; no per- 
son is designated whose duty it is to restrain them; the 
provision is simply that the owner shall pay the damages 
to property, and the injured party is given a lien without 
being under the necessity of capturing the offending sheep 
or swine. It does not make the letting of the animals 
loose an offense against the state of Nebraska, and it docs 
not in any way indicate that protection of the highway - 
was in any manner within the purview of its enactment. 

It is true that the title of the act indicates a purpose to 
restrain sheep and swine from going at large in the state 
of Nebraska. A law for that purpose can act only upon 
the owners or those in charge of the animals. It is also 
true that the act of 1871, known as the “Herd Law,” was 
already in effect, providing a remedy for all trespasses by 
domestic animals upon cultivated lands, and giving a lien 
upon the stock by taking it up and substantially following 
the statute’s provisions, but. not otherwise. Bucher r. 
Wagoner, 13 Neb. 424. The purpose of this act of 1875 
seems to have been to keep sheep and swine away from 
private premises, and remove the risk of their doing dam- 
age there, which was left by the herd law: to widen the 
remedy for damages done by them, and give a lien against 
them without capture of the animals damage feasant. The 
keeping of them off the highway can hardly have been in 
ihe legislator’s mind. Some means for doing so would 
have been provided, had such been the purpose. 

It is also to be said that the statutes on this subject and 
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decisions of the courts construing them, recognize a clear 
distinction between public objects in such legislation and 
the protection of private rights. A good example of this 
is the case of Bates v. Nelson, 49 Mich. 459, in which a 
provision that animals at large on public ground might 
be impounded, and, after having been so at large, might 
be taken up if found in private grounds, was coustrued. 
Tt was held that cattle which had merely passed through 
other private premises could not be so taken, the law being 
intended as a vindication of public rights. 

In Shepard v. Hees, 12 Johns. (N. Y.) *433, a town by- 
law against hogs being allowed at large was held, from its 
connection, to apply solely to being upon the highway or 
coming from the highway, and to have no application to 
private injury by the animal’s escaping from the owner’s 
pasture into a neighbor’s field. 

In McManaway v. Crispin, 22 Ind. App. 368, and Bee- 
son v. Tice, 17 Ind. App. 78, a statute allowing animals at 
large on uninclosed or common land to be impounded, 
was held to give only a private remedy, and to have no 
application to those merely in the public highway. 

It would seem that the trial court was right in holding 
that this statute does not make one who suffers his swinc 
to go upon the highway, cx necessitate, negligent and re- 
sponsible for all the injurious consequences which result, 
whether naturally to be anticipated or not. 

As above stated, the main contention of the plaintiff was 
based upon the proposition that the act of February 25, 
1875, made the letting of hogs loose upon the highway an 
anlawful act, and defendant’s doing so, ea necessitate, neg- 
ligence. It is also claimed, however, with less confidence, 
that the permitting of them at large in the manner claimed 
in the present case was negligence in the absence of any 
statute—was an encroachment upon the public right of 
way, for whose consequences defendant should be held 
liable. A large number of cases are cited by plaintiff in 
error where injuries of the kind complained of in the 
present one have been held to establish a liability. A typi- 
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cal one is Jewett v. Gage, 55 Me. 538, 92 Ain. Dec. 615. 
It is. there held that the frightening by defcudant’s hog, 
unattended in the highway, of defendant’s horse attached 
to a wagon, created a liability. But in Maine, as in Mas- 
sachusetts, a statute forbids the presence of luose animals 
in a public road. 

In Parker v. Jones, 1 Allen (Mass.), 270, it is held to 
be a right of the owner to depasture his land lying in the 
highway, but that he must do so with due regard for the 
safety of the traveling public, and in acordanee with the 
laws of Massachusetts making it unlawful to permit one’s 
animals at large in the highways. In that case, the owner 
of a cow had procured a keeper to attend lev while graz- 
ing in the highway, and was held not to have violated the 
requirements of the statute. No case has been found where 
the mere permission by the owner, of his animals going 
free upon the highway passing his land, is held wrongful, 
in the absence of a direct prohibition by statute or or- 
dinance. In this state it was long ago held, in Delaney v. 
Hrrickson, 10 Neb. 492, and same case on rehearing, 11 
Neb. 533, that the English doctrine of a duty to keep one's 
auimnals on one’s own close had no force in this state. 
The duty to confine animals was held not to have existed 
at the first settlement of the state, and to have been created 
by statutory enactment as the occasion was found to have 
arisen. 

As it has been concluded that the only statute which ts 
appealed to in this case has reference only to trespasses 
upon private rights, it would seem that the only thing 
which could be asked of defendant would be that he take 
no action, which a person exercising reasonable care and 
prudence would apprehend as likely to endanger the 
traveling public. Haughey v. Hart, 62 Ia. 96. Tried by 
this test the action of defendant in letting his hogs run 
can not be said to have been negligent. If the owner had 
been behind these hogs, driving them from his neighbor’s 
cornfield across the road, it would have been a permissible 
use of the highway. No liability would have attached to 
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him in that case, if they had acted precisely in the same 
inanner they did act, and produced the same result, unless, 
indeed, their original escape was, as against the general 
public, wrongful. If there was no violation ut statutory 
duty in letting the hogs “run,” it can not be said that it 
was a violation of the general duty to take reasonable pre- 
caution against endanecring passers. An accident, such 
as happeued, is not, ordinarily, to be anticipated from the 
mere fact of leaving young hogs at large. 

Experiences like those of plaintiff in this case seem to 
indicate the need of legislation prohibiting the going at 
large on highways of domestic animals. Such legislation 
prevails, as we have seen, in many of the states. The time 
has apparently come for its enactment here, but it does 
not seein that it should be done by judicially extending a 
law passed for another and quite different purpose. 

It is recommended that the judgment of the district 
court be affirmed. 


AMES and OLDHAM, CC., not concurring. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HouMEs Bian v. JAMES A. AUSTIN ET Al.. 
Fitep MarcwH 17, 1904. No. 13,427. 


Real Estate Broker: Action. Services as a real estate broker rendered 
for the owner of the land, without a written contract, can not 
be recovered for, as such, upon a quantum meruit. 


Error to the district court for Lancaster county: Eb- 
WarD P. HOLMES, JupGr. Reversed. 


Flansburg & Williams, for plaintitf in error. 


W. M. Morning and John J. Ledwith. contra. 
29 
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Hastings, C. 

The main question in this case seems to be, whether the 
Nebraska statute, requiring all contracts for the selling of 
real estate between the owner and real estate brokers to 
be in writing, signed by both parties and fixing the amount 
of compensation, prevents any recovery specifically for a 
real estate broker’s services in selling land, except such 
as is provided for by a contract answering these require- 
ments? 

The plaintiffs, defendants in error, brought suit in the 
district court to recover from Blair $325, alleging that 
they were real estate brokers, buying and selling real 
estate, for which services they charged their employers a 
conunission; that in June, 1902, defendant owned all but 
80 acres of a certain section of land in Lancaster county; 
that he then employed the plaintiffs to find a purchaser 
for the land and agreed to pay the usual commission, 
namely, 5 per cent. on the first $1,000 and 21% per cent. 
on the rest of the purchase price; that plaintiffs did tind 
a purchaser, with whom defendant entered into negotia- 
tions which resulted in a sale in February following; that 
just prior to the sale, the defendant, with full knowledge 
of their services and efforts, and that they had practi- 
cally concluded the transaction, entered into independent 
negotiations with the purchaser, and conveyed to the 
latter the land for $12,000, and refused to pay plaintiffs’ 
commission; that the reasonable value of plaintiffs’ serv- 
ices was “the agreed and customary commission thereon,” 
namely, 5 per cent. on the first $1,000 of the said purchase 
price and 2¥, per cent. on the remainder, or $325, on which 
nothing was paid. 

Defendant answered, admitting the ownership of the 
land; admitting the sale of it for $12,000; he says that in 
June, 1902, plaintiffs approached him and asked him to 
put a price on the premises; that he fixed the price at 
$22.50 an acre, and agreed to pay a commission of $50 on 
the first $1,000 of the consideration and $25 on each sub- 
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sequent $1,000; that said agreement was merely verbal 
and never reduced to writing; that plaintiffs submitted 
various offers from the final purchaser, but all were for 
a much less sum than $22.50 an acre, and were refused; 
that on October 8, plaintiffs, acting on behalf of the pur- 
chaser, offered $11,500 net for the premises. and advised 
the defendant that that was the best offer they could ob- 
tain from said purchaser; that they never effectcd a sale 
or made any other offer; that in February, 1903, one H. 
C. Young, a real estate broker, approached defendant with 
an offer of $12,000 from some purchaser for the land, 
though defendant did not know at that time who the pur- 
chaser was; that this offer was finally accepted and the 
sale consummated by Young; that plaintiffs had nothing 
‘to do with it and could not have effected the sale with 
the same purchaser, and that defendant paid to Young a 
commission of $300 for effecting the sale. The allega- 
tions of the answer were denied, and trial was had to the 
court without the intervention of a jury. 

The court found: (1) Plaintiffs were real autaie brok- 
ers, buying and selling real estate on commission; (2) 
That the defendant owned the land and agreed with plain- 
tiffs in June, 1902, as stated in the answer; (3) that plain- 
tiffs called the attention of James and Phil O’Brien to 
the land, and induced them to enter into negotiations for 
its purchase, and submit propositions to the defendant, 
the best one of which was for the sum of $11,500. This 
was not accepted but afterwards, by plaintiffs’ efforts, the 
O’Briens were induced to offer $12,000; (4) That the 
O’Briens submitted this proposition through one Mc- 
Laughlin, to whose attention plaintiffs had brought the 
land and its price; that defendant accepted this prosposi- 
tion, knowing that the purchasers were the same parties 
who had negotiated for the land through the plaintiffs; 
(5) That the O’Briens preferred to obtain the land 
through McLaughlin, and whether or not the sale could 
have been concluded without his assistance, the trial court 
was not able to determine; (6) That McLaughlin and 
Young received $300 commission for the sale, 
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The trial court found as conclusions of law: (1) That 
plaintiffs were the procuring cause of the sale, and en- 
titled to recover upon a quantum meruit the reasonable 
value of their services, of which defendant had availed 
himself with full knowledge; (2) That the agreement 
alleged in the petition, not being in writing, was void, but 
notwithstanding its invalidity, plaintiffs were entitled to 
recover the reasonable value of their services, if sufficiently 
alleged in their petition, and, in the event they were not 
sufficiently alleged, they should have leave to amend in 
accordance with the facts: As a third conclusion, the 
court found that it was impossible to determine whether 
plaintiffs could have concluded the sale without Mc- 
Laughlin’s assistance, and that their services were reason- 
ably worth the sum of $150, and, had the sale been con- 
cluded without McLanghlin’s aid, such services would 
have been worth $300. In consideration of McLaughlin’s 
assistance, only $150 were allowed as the reasonable value 
of the services. Motion for new trial was overruled, and 
judgment entered on the findings for $150 and costs, and 
defendant brings error. 

His contentions are as above suggested, that the statute 
permits no recovery for services of this kind, except upon 
a written contract, and that, in any event, there is no suffi- 
cient. pleading of services to entitle plaintiffs to recover 
anything except an agreed contract price, which is cer- 
tainly forbidden. It is also urged that the evidence does 
not support the finding that the sale was induced by the 
plaintiffs’ efforts. 

Dealing with the last question first, it appears that, im- 
mediately after the arrangement with the defendant, the 
plaintiffs wrote to the O’Briens and other parties in re- 
gard to the land, and advertised it in Lancaster county 
newspapers; plaintiffs were well acquainted with one of 
the O’Briens, who then lived at Courtland, and, as 4 
result, the latter personally examined the land; a good 
deal of negotiating ensued until some time in October, 
when the O’Brien brothers made the offer of $11,500 for 
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the land; this was the last correspondence had by plaintiffs 
with the purchasers; at the time the $11,500 offer was 
submitted and refused, plaintiffs told the defendant they 
would see if they could do better; from time to time after 
that, plaintiffs say they saw one of the O’Brien brothers, 
and renewed efforts to make the sale, and about the last 
of January, 1903, found that the O’Briens were in com- 
“munication, through McLaughlin, with the defendant. 
Mr. Bridges testifies that the reasonable value of such 
services was the ordinary comission charged, which 
would be $825 for a $12,000 sale; the O’Briens deny any 
negotiations after October 8, 1902, with plaintiffs, but 
Mr. Bridges positively swears to a number of interviews _ 
after that date; the value of the services is expressly based 
upon the ordinary and current prices for such services, 
and not upon any value of plaintiffs’ time; their expenses 
ure not stated by plaintiffs. Defendant testifies that the 
O’Briens were brought to him by Mr. Young about Janu- 
ary 27 or 28; that he had heard nothing from Austin & 
Bridges since the preceding October; that Mr. Young. 
offered to find a purchaser for $12,000, for a commission 
of $3800; defendant admits that his introduction to the 
O’riens as prospective purchasers of his land was 
through the plaintiffs in July, 1902; defendant, on dis- 
covery that Mr. Young’s proposed purchasers were the 
O’Briens, hestitated to close the matter, fearing his liabil- 
ity to plaintiffs for another commission; and he says he 
took counsel on the subject. Mr. Philip O’Brien testifies 
to talking with McLaughlin in September, and then 
promised the latter if the land was purchased it should 
be from him. McLaughlin is described by the O’Briens 
as an “old friend’; My. James O’Brien testifies to the 
same general purport; McLaughlin states that he got the 
land for sale from Young. O’Briens thought that $22.50 
was too much for the land and finally offered $12,000; if 
they could not get it for that, they would not take it at all; 
this offer was accepted by Mr. Blair through Young, and 
the sale completed. 


406 NEBRASKA REPORTS. [Vor 71 


Blair v. Austin. 


It will be seen from this evidence that a finding either 
way as to the value of the services of plaintiffs to defend- 
int might be sustained; on their testimony plaintiffs were 
the cause of the sale, and, according to O'Briens’, Mr. 
Young’s and Mr. McHaughlin’s, their negotiations had 
been definitely broken off at the time the sale was effected. 
It remains therefore to consider the question as to whether 
or not the statute above mentioned permits any recovery 
in the absence of a written contract. In Baker v. Gillan, 
68 Neb. 868, the statute was held to be constitutional. 
Does it do what is not done by the statute of frauds, pre- 
vent a recovery for the reasonable value of services actu- 
ily rendered in pursuance of a void agreement? The 
doctrine that such services are a good ground for recovery, 
quantum meruit, is well established in Nebraska. Riff t. 
Rube, 68 Neb. 543. The decisions in other states are 
collected in 28 Century Digest, col. 2450. Does section 
74, chapter 73 of the Compiled Statutes (Annotated Stat- 
utes, 10258), go further than that in respect to a contract 
which, by its terms, is not to be performed within one 
year? Both are alike void; in case of the latter, however, 
one who is employed under such a contract is entirely at 
liberty to recover for the value of services actually ren- 
dered by him. Ought the same rule to be applied in both 
cases? Should the courts set up an implied agreement 
precisely the same, in effect, as the forbidden express one? 
Tf'any recovery is allowed, should it not be for losses and 
expenses incurred, where there are any, and not for serv- 
ices as such? 

A somewhat careful consideration of the statute now 
under consideration seems to indicate a distinction. In 
the case of an agreement for services, void because not to 
be performed within a year, a recovery for services ren- 
dered is in no way interfered with by the statute. The 
latter does not make an agreement to do that particular 
work void unless in writing. Consequently, the statute 
of frauds is not in any way inimical to a recovery on the 
implied contract for the work actually done. On the con- 
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trary, such a right is one of the results of doing completely 
away with the void oral-agreement. The statute now 
under consideration, however, provides that any agree- 
ment for the performance of services as a real estate 
broker shall be void unless in writing. Is it not as ap- 
plicable to an implied agreement as to any other? Is it 
not, in effect, a forbidding of all recovery distinctly for 
services in selling land which are not provided for by a 
written agreement? 

In the case of payments made on an oral agreement to 
convey land which the recipient refuses to perforin, the 
recovery is, of course, and always, for the money paid, not 
for any loss of profits on the land bargain. In this case 
it does not seem possible that plaintiffs can have any re- 
covery of cominissions for making a sale. If they have 
incurred expenses in the transaction at defendant’s re 
quest and which have redounded to his benefit, they could 
doubtless recover for it as money laid out and expended 
for his benefit and at his request. If they had shown an 
absolute loss of time which could and would have been 
valuably employed, except for its use at defendant’s re- 
quest upon his employment, they could probably recover 
for that.as time devoted to defendant’s profit at his re- 
quest, but for services as a broker in selling land, reckoned 
-in percentage as commission, a written contract seems to 
be necessary under this statute. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded, with leave to 
amend the pleadings. 


AMES and OLDHAM, CC., concur. 


3y the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with leave to amend the pleadings. 


REVERSED. 
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OTOE COUNTY Vv. CHARLES DORMAN ET AL. 
Frep MarcnH 17, 1904. No. 13,445. 


1. Counties: AcTioN: DEMURRER. A demurrer is not the proper plead- 
ing by which to raise a question as to whether or not an action 
in the county’s name by the county attorney was sufficiently 
authorized. , 


2. Cause of Action. A single transaction, causing a single item of 
damage, constitutes a single cause of action. 


8. County Commissioners: Fraup: Nectect: Action. The fact that 
the county commissioners have made a settlement with the treas- 
urer, by which he is allowed to retain fees in excess of the 
statutory limit, does not, of itself, render the county commission- 
ers liable for the excess of fees retained by the treasurer with 
their consent. A fraudulent participation on their part, with 
corrupt knowledge, of a wrong to the county, or else a change 
of situation owing to their negligence in failing to’bring an ac- 
tion against him, which would prevent a recovery from the treas- 
urer, would be necessary. 


Error to the district court for Otoe county: Lee S. 
ESteLLe, JUDGE. Affirmed. 


A. A. Bischof and W. H. Pitzer, for plaintiff in error. 


John C. Watson and W. F. Moran, contra. 


HAStINnes, C. 


In this case, the county of Otoe sued the members of 
the board of commissioners for the year 1902, to recover 
$1,000 which it is alleged the commissioners, acting as a 
board, “wrongfully, unlawfully and negligently” allowed 
the county treasurer to retain. It is alleged that the law 
only permitted the retention by the county treasurer of 
$3,400 as fees, and he was allowed to keep $4,400. It is 
alleged that the county was damaged to the extent of that 
$1,000. To this petition demurrers were interposed by each 
of the three defendants to the action: (1) That the court 
had no jurisdiction of the defendants’ persons; (2) Had 
no jurisdiction of the subject of the action; (3) Plaintiff 
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had no legal capacity to sue; (4) A defect of parties 
plaintiff; (5) Several causes of action improperly joined ; 
(6) That the petition does not state facts snfficient to con- 
stitute a cause of action. The demurrers were sustained, 
and judgment of dismissal entered. From this judgment 
the county brings error; the error complained of being 
the sustaining of the demurrers. 

The first four grounds of the demurrers are all based 
on the proposition that there is no allegation in the peti- 
tion of any authorization of the action by the county com- 
missioners. We are not cited to any authority for the 
proposition that an action on behalf of a municipality 
must be expressly alleged to have been authorized by the 
officers who have its matters in charge. It is not claimed 
that the attorneys who appear for the county are not mem- 
bers of the bar of Otoe county, and the rule is, that the 
appearance of a qualified attorney on behalf of a party 
_ competent to sue carries with it the presumption that he 
is authorized, until the contrary appears. Vorce v. Page, 
28 Neb. 294. It does not seem that a demurrer on the 
first four grounds set up in this case, raises a yuestion as 
to the authority of the county attorney and his co-counsel 
to bring the county into this action. That the county may 
sue, and may be sued, the statute provides. Compiled 
Statutes, chapter 18, article I, section 20 (Annotated 
Statutes, 4488). 

The fifth ground, that there is an improper joinder of 
causes of action, is not applicable to this petition. The 
only wrong alleged is the wrongful, unlawful and negli- 
gent allowing of the treasurer to retain this money, and 
its allowance is alleged as a single act. 

It remains therefore to consider the sixth ground, whether 
there is a cause of action alleged, whether the allowing of 
the $4,400, admitting that it was unlawful, wrongful and 
negligent, authorizes a recovery of the $1,000, or of any 
sum, against the defendants. It is urged in support of 
such a recovery: (1) That the action of the county board 
in settling the accounts of the county treasurer was 
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ministerial. This may be granted. (2) That the county 
board had no authority to allow more than the amount 
fixed by statute. This may also be granted. (3) That it 
is the duty of the county board to require payment into 
the county treasury of all fees earned in excess of his 
salary by the treasurer. This contention may be allowed 
also. The statutes certainly require the connty board to 
adjust the treasurer’s accounts, and authorize the proper 
action to recover any balance. Doubtless, these commis- 
sioners, if they refused to bring an action against the 
treasurer, or to authorize one, could be compelled to do 
so on a proper showing. (4) That the defendants are 
liable for all losses resulting from their action. As thus 
broadly stated it is not true. Great loss may result to 
the county from action of the board of county commis- 
sioners, for which they would not be liable at all. It 
night be granted that, if damage resulted to the county 
from their illegal or unauthorized action, they would be 
liable to it, but are they, because of a void order that he 
need not pay, liable for the loss of $1,000 in the county 
treasurer’s hands which he has never paid in? It seems 
clear that something more than this is required. It seems 
clear that their action has not in any way prejudiced the 
right of the county to recover this money, or done away 
with the treasurer’s duty to pay it over. It would seem 
that there should have been, at least, a deniand for an 
action to collect it from the treasurer, and a refusal to 
bring one, before any liability for the $1,000 could accrue 
against the commissioners. Plaintiff’s cause of action is 
simply that the commissioners, acting as a board, at- 
tempted to sanction the retention of this money by the 
treasurer. If such sanction is, as plaintiff claims, totally 
void, it has given no additional authority on the treas- 
urer’s part to hold the money; the fund is just as much 
the county’s as it was before, and it has remained in the 
same hands. 

It is to be said also that an action will not lie against a 
public officer, except for intentional wrongs or negligence 


VoL. 71] JANUARY TERM, 1904. 411 


Sheldon v. Gage County Society of Agricuiture. 


amounting to such a wrong, or a failure to perform some- 
thing which is explicitly required of him by law. What 
is required of these commissioners is that they shall, at 
the proper time and in the proper way, cause an action to 
be brought against a defaulting treasurer. There is noth- 
ing in the statutes making them liable for failure to get 
the money out of him. It would seem clear that to war- 
rant a recovery from these commissioners of this money, 
it must appear that they fraudulently and corruptly, by 
their official action, prevented the payment of it by the 
treasurer to the county’s loss, not that they had merely 
wrongfully, unlawfully and negligently, but in good faith, 
sanctioned his retaining it. It does not seem possible to 
find that there is set forth in this petition a sufficient 
cause of action against the commissioners. 

It is recommended that the judgment of the district 
court be affirmed. 


AMrSs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. ' 


Frank B. SHELDON BT AL. V. GAGE CoUNTY SOocIETY oF 
AGRICULTURE ET AL. 


FItep MarcH 17, 1904. No. 13,471. 


1. Supplying Records. The supplying of missing records is a matter 
resting in the sound discretion of a court and, unless it is abused, 
its exercise will not be interfered with. 


2. County Board: ALLOWANCE or CLAIM OF AGRICULTURAL Society: 
Review. The application of an agricultural society for assistance 
from the county funds is a claim, and an appeal from its allow- 
ance by a taxpayer will lie to reexamine the facts as to the or- 
ganization and competency of the society. No reexamination as 
to the public interest in assisting such a society is permissible. 


Error to the district court for Gage county: CHARLES 
B. Lerron, Jupen. Reversed. 
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E. O. Kretsinger, for plaintiffs in error. 
L. W. Colby and H. E. Sackett, contra. 


Hastines, C. 


Two questions are presented in this case, which is an ap- 
peal from the action of the board of county commissioners 
of Gage county in allowing the claim of the Gage County 
Agricultural Society for $994.50 for holding a fair in Au- 
gust, 1901. When the appeal was presented in the dis- 
trict court for that county, it was discovered that there 
was among the files no certificate, such as is required by 
section 12, article I, chapter 2, Compiled Statutes (Anno- 
tated Statutes, 3019) showing payment of at least $50 
dues into the treasury of such society. A motion was made 
for leave to supply the record; a certificate was found 
and filed. It was then insisted that it had not been filed 
before the county board, and a motion to strike it for that 
reason was made. At the hearing of this motion, affidavits 
were produced on both sides and oral testimony was taken. 
The court overruled the motion. This is plaintiffs’ first 
ground of complaint. It is impossible to see that in this 
action there was any error; there is evidence to support the 
conclusion of the trial court that the certificate had been 
before the county board. 

The other complaint is as to the dismissal of the tax- 
payers’ appeal, on the ground that none would lie from 
the action of the commissioners in allowing this amount 
to the agricultural society. 

Section 12, before referred to, provides that the county 
board may, at any time that it deems it for the best in- 
terest of the county, refuse to make the appropriation, or 
any part of it. Earlier in the section it is provided that 
the board “may, when they deem it for the best interest of 
said county, order a warrant to be drawn on the general 
funds of the county in favor of the president of the so- 
ciety.” It is claimed, and the trial court seems to have 
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with the board, and that in review of an abuse of discre- 
tion only error will lie. In brief, that this is not a 
“claim” against the county, from whose allowance a tax- 
payer may appeal under the provisions of section 38, chap- 
ter 18, article I of the Compiled Statutes (Annotated 
Statutes, 4456). 

Doubtless, if the whole matter were entirely in the dis- 
cretion of the county board, no appeal would lie from the 
exercise of such discretion. An appeal involves a hearing 
de novo. A matter which is entirely within the discretion 
of a specified tribunal can not be tried on its merits before 
another one. For an abuse of such a discretion, doubtless, 
the only remedy would be error. But an examination of 
said section 12 indicates that, before the board has any 
discretion to allow anything, the establishment of a society 
with a constitution and by-laws agreeable to the rules 
furnished by the state hoard of agriculture and with 20 
or more resident members in the county is absolutely re- 
quired, as well as the certificate before mentioned. It 
would seem that the word “claims” as used in the statute 
governing appeals from actions of county boards is used 
in the sense of an assertion or a pretension. The asser- 
tion by the agricultural society of a right to appeal to 
the discretion of the commissioners in reference to an al- 
lowance isaclaim. If there is a competent agricultural so- 
ciety and its members have brought themselves within the 
law, from an exercise of the board’s discretion in finding 
that the public interest requires the allowance, there can 
be no appeal. From their determination as to the ex- 
istence of the antecedent facts, however, which are in- 
volved in this claim, there seems no doubt of a right to 
appeal, and that the court was wrong in dismissing the 
taxpayers’ entire proceedings. There seems no reason 
for making a distinction between one class of claims and 
another, except such as the statute itself inakes. One 
who has in a lawful and proper manner performed sery- 
ices for the county has an absolute right to an allowance 
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of his pay, but from such an allowance any taxpayer has 
the right of appeal. It is a claim against the county and 
comes within the provisions of section 38, article I, chap- 
ter 18 of the Compiled Statutes. An agricultural society, 
which has complied with the law, has the right to appeal 
to the discretion of the county board, and to take the 
latter’s conclusion as to the public interest. If it can 
induce the board to believe that public interests require 
county assistence to be afforded, the society can obtain 
it. Is this any the less a claim against the county because 
it is not one of absolute right, but only of Giscretionary 
‘consideration at the hands of the commissioners? The 
taxpayer, by means of the law, has committed to the 
county board a discretion to say whether or not it is for 
the best interest of the people that assistance be extended 
to a duly organized agricultural society, which has com- 
plied with the law. That question must be considered 
settled. Whether there is such a society and whether or 
not it has complied with the law, are questions to be de- 
termined in the first place by the board, but finally by the 
facts, and as to these it seems clear that section 38, article 
I of chapter 18, authorizes an appeal. 

For the reexamination of these questions of fact in the 
district court, if the appellants desire, it is recommended 
that the judgment dismissing the appeal be reversed and 
the cause remanded for further proceedings. 


AMpgs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment dismissing the appeal is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
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OTOE COUNTY V. JOHN G. STROBLE ET AL. 
Firep Marcn 17, 1904. No. 13,446. 


1. County Board: ALLOWANCE oF SaLarigs. In allowing salaries fixed 
by statute, a board of county commissioners act ministerially. 


There is no warrant of law for an allowance of 
extra salary to the chairman of a board of county commissioners. 


& Dllegal Allowance: Lissitiry or MempBers. Where, by the action of 
the board of county commissioners, a warrant is drawn upon the 
county treasury without any legal authority so to do, each mem- 
ber of the board voting for such illegal claim is jointly and sev- 
erally liable to the county for the amount of money so disbursed. 


Error to the district court for Otoe county: Len 8. 
EsteLie, JUDGE. Reversed. 


A. A. Bischof and W. H. Pitzer, for plaintitf in error. 
John OC. Watson and W. F. Moran, contra. 


OLDHAM, C. 


In many respects, this is a companion case to Otoe 
County v. Dorman, anic, p. 408. The difference in the 
two cases is that, in the instant case, the petition of 
plaintiff, in addition to charging defendants with liability 
for an over-allowance of assistance in the office of county 
treasurer, charges in the second, third and fourth counts 
thereof that, while the defendants were each exercising 
the duties of the office of county commissioner during 
the years 1901 and 1902, after allowing the different 
members of the board of county commissioners the full 
compensation fixed by statute for their services as mem- 
bers of such board, they also “wrongfully and corruptly” 
directed a warrant to be issued to each member thereof 
for the sum of $125 each, for services,as chairman of the 
hoard during the years 1900, 1901 and 1902, respectively. 
ln the fifth connt of the petition it also charges that the 
board illegally directed warrants to be drawn in pay- 
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ment of livery hire to different claimants during the 
years 1901 and 1902. And, as in the case above referred 
to, demurrers were filed by each of the defendants to this 
petition; the demurrers were each sustained, plaintiit’s 
petition was dismissed, and it brings error to this court. 

In view of the conclusion reached in Otoe County 
v. Dorman, supra, we need not consider the right of the 
county attorney to institute this action without direc- 
tion of the board, nor need we consider the sufficiency of 
the allegations of the first count of plaintiff’s petition, 
as this count stands on all fours with the petition therein 
considered. But we think that the allegations of the 
second, third and fourth paragraphs of the petition in 
the case at bar stand on a different principle, and charge 
a good cause of action against the defendants. 

Having determined that the act of the board of county 
commissioners, in approving the settlement of the treas- 
urer and permitting him to retain an illegal allowance 
for deputy hire, was merely a void act, which would not 
protect him or his official bondsmen from a suit by the 
county for the recovery of the unauthorized amount 
retained, we held that to warrant an action ugainst the 
members of the board for this act, the petition would 
have to show either that it was made by a wilful and 
corrupt agreement between the treasurer and the mem- 
bers of the board, or that the board had refused to au- 
thorize an action for its recovery, or that the bondsmen 
were insolvent so that the ultimate loss of the amount 
of money improperly retained was occasioned to the 
county by the illegal act of the board. 

While adhering to what we said in the former case, we 
think a different question is presented in the allegations 
contained in the second, third and fourth counts of the 
petition in the case at bar. In allowing salaries fixed 
by statute, the board acts ministerially and is without 
any discretion. The compensation of county commis- 
sioners is fixed at $3 a day and mileage. There is no 
claim of any warrant in the statute for any additional 
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allowance for the chairman of the board. Members of 
the board of county commissioners are paid by warrants 
drawn on the treasury; consequently, when a claim is 
allowed and a warrant drawn, the funds of the county 
are depleted to the extent of the warrant. And by the 
allegations in the petition, which are admitted by the 
demurrers, the defendants, without any warrant of law, 
broke into the county treasury and took from it $375 
without a shadow of authority so to do. We think in 
this unlawful raid on the funds of the county, each mem- 
ber of the board who voted for the allowance of these 
claims was a joint tortfeasor in the unlawful act, and 
that each are jointly and severally liable to the county 
for the loss so sustained. We therefore conclude that the 
second, third and fourth paragraphs of plaintiff’s peti- 
tion allege a good cause of action, and that the district 
court erred in sustaining a general demurrer to the 
petition. 

We might say in passing that, from an examination of 
the cause of action alleged in the fifth count of the peti- 
tion, we regard it as defective in failing to allege a wil- 
ful wrong by the members of the board in allowing claims 
for livery hire. In the allowance of claims of this char- 
acter, the board acts in a quasi judicial capacity, and is 
only liable for an intentional and wilful disregard of 
duty. We therefore recommend that the judgment of 
the district court be reversed and the cause remanded for 
further procedings. 


Ames and Hastines, CC., concur. 


By the Court: For the reasons set forth in the fore- 
going opinion, it is ordered that the judgment of the dis- 
trict court be reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 


30 
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GERTRUDE M. JACKSON ET AL., APPELLEES, V. MINNIE 
JACKSON O’RORKE EL AL., APPELLEES, IMPLEADED 
WITH JOHN HARER ET AL., APPELLANTS. 


Fitep Marcu 17, 1904. No. 13,472. 


1. Administrator: Lease. An administrator has no authority to lease 
the lands of his intestate after the payment of the debts and final 
settlement of the estate. 


2. Guardian: Lease. A guardian may lease the ward’s lands for the 
term of his guardianship, but any excess in such lease beyond 
such term will be void at the election of the ward on attaining his 
majority. 

3. Tenant in Common: Lease. A lease by one tenant in common of 
an entire estate is void as to the interest of his cotenants. 


4. Dower. An unassigned dower interest in land is not the subject of 
a leasehold contract conveying any interest in the lands. 


AppraL from the district court for Gage county: 
CHARLES B. Lerron, JupGr. Reversed with directions. 


E. O. Kretsinger, for appellants. 
R. W. Sabin, contra. 


OLDHAM, C. 


On the 6th day of February, 1898, George W. Jackson 
died intestate, seized in fee of 200 acres of land situated 
in-Gage county, Nebraska. He left surviving him his 
wife, Minnie Jackson, now Minnie Jackson O’Rorke, and 
three minor children, Gertrude M., Edna L. and Leonard 
D. Jackson. His widow was appointed and duly quali- 
fied as administratrix of the estate, and also as guardian 
of each of the minor heirs. In 1894 the widow, as ad- 
ministratrix, made final settlement and distribution of 
the personal effects of the intestate, but. was uot formally 
discharged by the county court as administratrix. It 
appears that from the time of the death of the intestate, 
the widow, as guardian and administratrix, had leased 
the real estate from year to year until the year 1900, at 
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which time she executed a lease to John Harer and Elize 
Harer, defendants in the case at bar, for a period of 5 
years beginning March 1, 1901, and ending March 1, 
1906. The lease was signed by Mrs. O’Rorke in her in- 
dividual name. At the time this lease was executed, Ger- 
trude M. Jackson had attained her majority, being then 
20 years of age; and shortly after the execution of the 
lease and before the institution of the instant suit, Edna 
L. Jackson attained her majority. Thereupon, Edna L. 
and Gertrude M. Jackson begun an action for partition 
of the real estate, making Minnie Jackson O’Rorke and 
Leonard D. Jackson, who is still a minor, and John 
Harer and Elize Harer parties defendant. The petition 
for partition alleged, in substance, that the plaintiffs 
and defendant, Leonard D. Jackson, were each entitled 
to a one-third interest in the real estate of the ancestor, 
subject to the dower interest of Minnie Jackson O’Rorke. 
Minnie Jackson O’Rorke answered admitting the allega- 
tions of plaintiffs’ petition; Leonard D. Jackson, by his 
guardian ad litem, also filed an answer setting up the 
allegations of the petition and joining in the prayer for 
partition. The tenants, Harer and Harer, filed answer 
admitting the allegations of the petition as to the re- 
spective interests of the widow and heirs in the estate, 
but set up their rights as tenants to the occupancy of the 
premises during the term of the lease, and asked that 
when partition be made, it be made subject to their lease- 
hold interest in the entire estate. On the issues thus 
joined, the court decreed a partition of the estate as 
prayed for by plaintiffs and the answering defendants, 
Minnie Jackson O’Rorke and Leonard D. Jackson, and 
appointed commissioners to partition the estate accord- 
ing to the decree, and continued the hearing on the an- 
swer and cross-petition of the lessees until a succeeding 
term of the court. The commissioners appointed reported 
that the estate was not susceptible of division in kind, 
and found that the interest of all the partitioners would 
be best subserved by a sale of the property. Issues were 


420 NEBRASKA REPORTS. [Vo.. 71 


Jackson v. O'Rorke. 


then joined on supplemental pleadings between the parti- 
tioners and the lessees on the question of the validity of 
the lease. On the hearing of the cause, the court made 
certain findings of fact which are fully supported by the 
record, and which we adopt as our own independent find- 
ings for the purpose of the disposition of this case. The 
first of these findings is that the administratrix of the 
estate had made final settlement of the estate in 1894, or 6 
years before the execution of the lease to defendants Harer 
and Harer,but that she had never been formally discharged 
as adiministratrix until after the institution of the present 
suit. Second, that in the execution of the lease, Minnie J. 
O’Rorke, the adininistratrix and guardian, had intended 
to convey both her personal and representative interest 
in the estate to the lessees for a period of 5 years. Third, 
that at the time of the execution of this lease, Gertrude M. 
Jackson was of full age, and never consented to the lease; 
that after the execution of the lease and before the institu- 
tion of this suit, Edna L. Jackson arrived at her majority ; 
that Leonard D. Jackson was, and still is, and will remain 
a minor during the full term of the leasehold estate; and 
that Minnie Jackson O’Rorke was possessed of a consum- 
mate right of dower in the lands, which had not been 
admeasured at the time the lease was executed. 

The court found, as conclusions of law from these facts, 
that the lease was null and void as to the interest of the 
plaintiff, Gertrude M. Jackson, and that it was term- 
inated, so far as the interest of Edna L. Jackson was con- 
cerned, at the date of the bringing of this suit, but that 
the lease was still in full force and of binding effect so far 
as it concerned the undivided interest of defendant Leon- 
ard D. Jackson and the dower interest of defendant Min- 
nie O’Rorke. The decree closed with an equitable distri- 
bution of costs which we think should not be disturbed. 

From this decree an appeal was taken by defendants 
Harer and Harer, and the case is now here for trial dec 
novo on the issues involved in their answer and cross- 
petition, 
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The first contention of appellants is based on what we 
regard as a very restricted view of the holding of this 
court in Lewon v. Heath, 58 Neb. 707, to the effect that 
an heir may bring a suit for the possession of the land of 
his ancestor against any and all persons, except the ad- 
imninistrator of the estate and such as have a right thereto 
from the administrator. From this excerpt from the 
second paragraph of the syllabus of that case, appellants 
contend that the heirs can not maintain this action against 
the lessees of the administratrix. It will be remembered 
that the administratrix joined with the heirs in the peti- 
tion for a partition and does not assert this assumed ex- 
emption; and an examination of the full text of the 
decision in Lewon v. Heath, supra, shows that the court 
hold that lands of an intestate descend to his heirs, and 
that the title vests in them subject only to the debts: of 
the ancestor; and that under section 202 of the decedent’s 
act, chapter 23, Compiled Statutes (Annotated Statutes, 
5067), the administrator of the estate has a right to pos- 
session of the real estate of which his intestate died seized, 
and may collect the rents thereof until the debts are paid 
and the estate is finally settled, but the decision goes no 
further than this. 

Now, it appears from the facts in the case at bar that 
all the debts of the estate had been paid, and distribution 
of the personal ussets had been made by the administratrix 
nearly 6 years before the lease in dispute had been ex- 
ecuted. We think, then, that under the doctrine set forth 
in Lewon v. Heath, supra, the right of the heirs to main- 
tain an action for the possession of the real estate accrued 
on the payment of the debts and the final settlement of the 
administratrix, and that thereafter the administratrix, as 
such, was invested with no authority to further lease the 
real estate of her intestate. While it is true that an heir 
can not maintain an action against the administrator 
while rightfully in possession of the property of his in- 
testate, or against one holding under him while in such 
rightful possession, yet, when the authority of the ad- 
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ministrator to lease the estate has ceased by reason of his 
final settlement and payment of the debts, if he, or anyone 
under him, attempt to wrongfully hold possession, they 
may be proceeded against by the heirs as any other tres- 
passer. 

The next question arising is, what, if any, right Minnie 
Jackson O’Rorke had to lease the lands of her intestate 
as guardian of the minor heirs. With reference to this 
right, it is well established that a guardian may lease the 
ward’s lands during the term of his guardianship, but that 
wny excess in such a lease beyond such term will be void at 
the election of the ward on coming of age. 2 Kent, Com- 
nientaries, 228; Hmerson v. Spicer, 46 N. Y. 594; Richard- 
son t. Richardson, 49 Mo. 29. Now, applying this doctrine 
to the facts at issue, it follows that Mrs. O’Rorke was 
without any authority whatever to execute the lease as 
guardian of the interest of Gertrude M. Jackson, and that, 
by the institution of this suit, Edna L. Jackson elected, as 
she had a right to do, to determine the lease so far as her 
interest in the property was concerned. 

Then the question remains as to the effect of the lease 
on the interest of Leonard D. Jackson, who was a minor 
and will remain so during the term of the lease. For the 
purpose of executing this lease, Mrs. O’Rorke in her rep- 
resentative capacity stood in the position of one tenant 
in common attempting to lease the entire estate, without 
the consent of the other cotenants. While such a lease 
as this may be upheld under certain conditions in a con- 
test between the lessor and the lessee, yet, it is universally 
held that such a lease may be avoided by any of the ten- 
ants in common who did not execute it or subsequently 
ratify its execution. And, where a lease is executed by 
one tenant in common of the entire estate for a term of 
years, and such lease is repudiated by the cotenants, the 
lessee in the lease is held to be not a trespasser but a 
tenant by sufferance of the estate occupied under such lease. 
Rising v. Stannard, 17 Mass. 282; Tainter v. Cole, 120 
Mass. 162; Gear, Landlord and Tenant, sec. 49. In other 
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words, the lessee of one tenant in common stands in the 
shoes of his lessor, and has no other or greater rights in 
the common property than that attaching to his lessor. 
It would be paradoxical to say that a tenant in common 
in possession of the estate might coutract with hiinself to 
occupy the estate for a period of years, and defeat the right 
of partition of the estate by his cotenants by such an act. 

We therefore conclude that, if the guardian was au- 
thorized to lease these premises so far as the interest of — 
her ward is concerned, she could only do so in such a man- 
ner as would work no injury to the other cotenants. And 
as the report of the connnissioners in the case at bar shows 
that the property is not susceptible of division in kind, 
and as a sale of the premises will be necessary to sub- 
‘serve the best interests of the partitioners, we think the 
land should be sold, entirely unincumbered by her lease 
as guardian of Leonard D. Jackson. 

The only other question to be considered is, what, if 
any, right Mrs. O’Rorke had to convey by lease her un- 
assigned dower interest in the premises. The rule seems 
to be that the right of a dower unassigned is not the sub- 
ject of a lease containing covenants which run with the 
land. It is true that a doweress, whose right has not been 
admeasured, may contract with one in possession of the 
land to forbear an assertion of her interest in the rents 
and profits of the land for a period of years, and such con- 
tract will be upheld as a personal obligation between the 
parties; but even though it be drawn in the form of a lease, 
it is not a contract that runs with the land. Croade v. 
Ingraham, 18 Pick. (Mass.) 33; Gear, Landlord and Ten- 
ant, sec. 3. ‘ 

We therefore recommend that the judgment of the dis- 
trict court, so far as it decrees the lease of the defendants 
Harer to be in full force and effect for its full term as to 
the undivided interest of Leonard D. Jackson, and the 
unassigned dower interest of the defendant Minnie Jack- 
son O’Rorke, be reversed, and that the cause be remanded, 
with directions to the district court to enter a judgment 
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directing a sale of the premises unincumbered by such 
lease, and decreeing the surrender and possession of the 
premises in question to the purchaser at such sale, when 
such sale shall have been duly confirmed by the said dis- 
trict court. 


AMeES and Hastines, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court, so far as it decrees the lease of the defendants 
Harer to be in full force and effect for its full term as to 
the undivided interest of Leonard D. Jackson, and the un- 
assigned dower interest of the defendant Minnie Jackson 
O’Rorke, be reversed, and that the cause be remanded, 
with directions to the district court to enter a judgment 
directing a sale of the premises unincumbered by such 
lease, and decreeing the surrender and possession of the 
premises in question to the purchaser at such sale, when 
such sale shall have been duly confirmed by the said dis- 


trict court. 
JUDGMENT ACCORDINGLY. 


GEORGE F. DICKSON BT AL. v. ROBERT STEWART. 
Foren Marcu 17, 1904. No. 13,438. 


1. Trusts: STATUTE oF FRaups. One who, by agreement, purchases 
land at a foreclosure sale for the benefit of the owner of the | 
equity of redemption, at a price greatly below its value, can not 
set up the statute of frauds against the party for whom he pur- 
chased; the law will hold him to be a trustee ex maleficio; a court 
of equity will not permit the statute of frauds to be made an in- 
strument of fraud. Ryan v. Doz, 34 N. Y. 307, and cases there 
cited. 


2. Deed as Mortgage: Paro Evmence. Where a party acquires the 
legal title by purchase of land at a sheriff’s sale, in pursuance of 
a parol agreement with a judgment debtor that he is to hold the 
title thus obtained as a security for the loan of the money paid to 
relieve the land from the judgment lien, and that he will reconvey 


Vou. 71] JANUARY TERM, 1904. 425 


Dickson v. Stewart, 


when the money is refunded, the case is not distinguishable from 
any other, where the deed though absolute in terms was designed 
simply as security for a loan; and parol evidence is admissible 
to show the transaction to be of that character. Ieigard v. Mc- 
Neil, 38 Ill. 400. 


3. Contract: MUTUALITY. Want of mutuality is no defense, even in an 
action for specific performance, where the party not bound thereby 
has performed all of the conditions of the contract and brought 
himself clearly within its terms. Bigler v. Baker, 40 Neb. 325. 


4. Action to Redeem: Luitations. The right to foreclose and the 
right to redeem are reciprocal; and an action to redeem may be 
brought at any time before the statutory bar of ten years is 
complete. Morrow v. Jones, 41 Neb. 867. 


5. Interest. The rule is well established that interest on a deht is 
computed up to the time of the first payment, and the payment 
so made is first applied to discharge the interest, and afterwards, 
if there be a surplus, such surplus is applied to sink the prin- 
cipal, and so toties quoties taking care that the principal thus 
reduced shall not at any time be suffered to accumulate by the 
accruing interest. Mills v. Saunders, 4 Neb. 190, followed and 
approved. 


Error to the district court for Clay county: Grorae W. 
Srcupss, JupGe. Reversed with directions. 


J. L. Epperson & Sons, for plaintiffs in error. 
George H. Hastings and L. B. Stiner, contra. 


FAWCETT, C. 


On the 29th day of March, 1898, defendant in error, here- 
inafter styled plaintiff, was the owner and in possession 
of a farm of 160 acres of land in Clay county. A mort- 
gage which he had given some years prior thereto had been 
foreclosed, and, on the day named, the farm was about to 
be sold by the sheriff under the decree of foreclosure in that 
case. Plaintiff alleges that, just before the opening of 
the sale, he called upon plaintiff in error, hereinafter 
styled defendant, and entered into a agreement with de- 
fendant whereby it was agreed and understood between 
them that defendant should bid in the land for plaintiff, 
pay for the same and take the title thereto in his own 
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name as security for the money so paid, and convey the 
sane to plaintiff at any time that plaintiff should demand 
such conveyance, upon payment to him by plaintiff of any 
balance that might then be due and unpaid. That defend- 
ant, in accordance with this agreement, bid in the .land 
for $1,960. That it was further agreed that defendant 
should place a mortgage on the land for $1,600, and a 
second mortgage for $120. That as additional security 
for his advances, defendant was to-have the rents, issues 
and profits of the premises until he should be fully reim- 
bursed; that when so reimbursed defendant and his wife 
were to make the plaintiff a good and sufficient deed to 
said premises, free and clear of all incumbrances except- 
ing the two mortgages above described. That it was fur- 
ther agreed that the rents and profits arising from the 
premises should be applied: First, to the payment of 
taxes; second, to the payment of interest on said two mort- 
gages; and, third, to the payment of the moneys advanced 
' by defendant. That defendant has taken all of the rents 
and used the same, and refuses to render any account 
thereof, and refuses to convey said land to plaintiff, not- 
withstanding the fact that plaintiff stands ready and will- 
ing to make an accounting with defendant, and to pay any 
sum that may be due defendant. That plaintiff has many 
times during the past two years demanded a deed and ac- 
counting, which have been wholly refused. Wherefore, he 
prays that an accounting may be had; that defendant may 
be decreed to hold the title to said premises as trustee for 
plaintiff ; that defendants be decreed to convey said prem- 
ises to plaintiff in accordance with the terms uf the agree- 
ment; that on failure to so convey, the decree stand as 
such conveyance; and for such other, further and addi- 
tional relief as in equity and good conscience plaintiff 
ought to have. For answer defendants demur generally 
to the 4th paragraph of plaintiff’s petition; deny all of 
the other allegations therein, and then allege that the de- 
fendants, nor either of them, nor any person authorized 
by them, or either of them, ever made or signed any mem- 
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orandum or note thereof, or any contract in writing for 
the sale of said land, or in any manner relating thereto, 
or for the transfer, granting, assigninent or surrender of 
any interest therein to the plaintiff or to any other per- 
son; that neither of the defendants, nor any person au- 
thorized by them, or either of them, ever made or signed 
any note or memorandum in writing agreeing to make a 
conveyance or transfer of said land, or any interest therein 
to the plaintiff or any other person, and said alleged 
agreement was not, by its terms, to be performed within 
one year from the making thereof. Wherefore, they pray 
that plaintiff’s petition be dismissed. Plaintiff’s reply was 
a general denial. 

The court below found generally for plaintiff, that the 
title to the land in question was taken by defendant as 
security for money advanced by him, with the express 
understanding that the same was to be reconveyed to 
plaintiff on the payment of the amount due, and that there 
is still due defendant from plaintiff $399.17, which is a 
lien on the premises in controversy; and, after stating 
the amount by items, the court adjudged that defendant ° 
haye a lien upon the premises in controversy for the said 
sum of $399.17; that plaintiff pay said sum into court 
for the use of defendant, and that the defendants make to 
the plaintiff a good and sufficient deed to the premises 
within 30 days from the date of the decree, and, in the 
event of their failure so to do, that the decree should in 
all things operate, and be taken and construed as such 
deed of conveyance, and that plaintiff pay the costs of the 
action. 

Counsel on both sides devote a great deal of space in 
their briefs to the discussion of express, constructive and 
resulting trusts—a very interesting field of discussion and 
one in which the writer would gladly accompany them if 
time would permit; but, as the only question to be de- 
termined in this case is the correctness of the holding of 
the district court that the deed in question was a mortgage, 
we feel constrained to confine this opinion to a discussion 
of that question alone. 
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There is no conflict in the evidence as to the making of 
the contract. Plaintiff testifies that on the day the sheriff 
was going to sell the property, and just prior to the open- 
ing of the sale, he called upon the defendant and said: 
“Now, Frank, I did a favor for you once and I want you 
to help me now. I want you to buy this place for me, and 
’ when I get the money I will redeem it. So Dickson bought 
the property. * * * Dickson was to buy the place for 
ime, and when I got the money I was to give it to him; 
then he was to deed it back to me.” The defendant himself 
testifies: “Well, at the time that this land was for sale, 
Mr. Stewart came to my office, and he told me that he 
wanted to buy this land at the sheriff’s sale, but that he 
didn’t have any money, or not enough money, to buy it; 
and that the sheriff said he would not take him, and that 
he advised him to come and get me to buy the land for him, 
and then Stewart said to me that he wanted me to go up 
and buy the land for him, as Davis, the sheriff, would 
take me, and that he, Stewart, wanted some one to buy the 
land that he could depend on.” The court asked defend- 
ant the following questions: 

Q. Now, was it your understanding, at the time that 
you bought this farm, that you were to buy it and hold it 
until Mr. Stewart could redeem it and pay you back the 
amount that you had paid out? Was that your under- 
standing and intention? , 

A. Yes, sir, I was to buy it, to buy land for him. 

Q. And hold it until he paid you back? 

A. Yes, sir. 

By General Hastings: 

Q. You were to hold the land until it was redeemed, for 
your security? 

A. Well, I think so, but I didn’t think that it would 
run ten years. 

In the light of this testimony we do not see how the 
trial court could have done otherwise than to find that 
the deed from the sheriff to the defendant, although abso- 
lute in its terms, was in fact a mortgage from the plaintiff 
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to the defendant as security for the money advanced by 
defendant. 

Defendant contends that the rule so frequently an- 
nounced by this and other courts that a deed, though ab- 
solute upon its face, if intended as security, will be held to 
be a mortgage, does not apply in a case where the maker 
of the deed is a third party. In other words, that to have 
entitled plaintiff to rely upon this rule, he must himself 
have been the grantor in the deed, when, as a matter of 
fact, the grantor was the sheriff. We do not think the con- 
tention is sound. While the sheriff is the nominal grantor 
in the deed, yet, the interest which he conveyed thereby 
was the interest of the plaintiff. The plaintiff at that time 
was the owner of the fee and in possession of the premises, 
and the deed by the sheriff conveyed that ownership and 
right of possession to the defendant, so that, in effect, it 
was a deed from the plaintiff to defendant. It is further 
contended by defendant, that the contract was void be 
cause the relation of creditor and debtor was not created 
by the contract; that, if plaintiff failed to repay the money 
to defendant, defendant would have had no action against 
him for the recovery of the money. In other words, that 
the contract was void for want of mutuality. We are 
unable to agree with this contention, for two reasons: 
First, the relation of debtor and creditor was created. 
Under the same evidence whicli we have quoted from the 
record, defendant could at any time, after a reasonable 
time had elapsed, have demanded payment from the plain- 
tiff, and, in the event of plaintiff’s failure to pay, could 
have proceeded to foreclose his deed as a mortgage, with 
all the rights of any ordinarv mortgagee. Second, this 
court has held in Bigler v. Baker, 40 Neb. 325, that “want 
of mutuality is no defense, even in an action for specific 
performance, where the party not bound thereby has per- 
formed all of the conditions of the contract, and brought 
himself clearly within its terms.” In this case plaintiff 
had complied with his part of the contract. After enter- 
ing into this agreement with defendant, he made no effort 
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to obtain the money elsewhere to redeem the property from 
defendant’s bid, but allowed the sale to defendant for 
$1,960, of property which the undisputed evidence shows 
to have been worth from $3,200 to $3,500, to be confirmed, 
and a deed to be issued to defendant thereunder, and im- 
mediately delivered possession of the premises to defend- 
ant, relying upon the fact, ay stated by defendant in his 
testimony, that defendant was a man “that he could de- 
pend on.” Plaintiff had “performed all of the conditions 
imposed upon him, and brought himself clearly within the 
terms of the agreement.” Hence, under the decision of 
this court in Bigler v. Baker, supra, if a want of mutuality 
had existed in this case, it would not be a valid objection 
to plaintiff’s right to recover. While we concede that 
there is some conflict in the authorities upon this point, 
that conflict was considered by this court in Bigler v. 
Baker, and the rule above announced adopted as the true 
rule. 

The next contention of defendant is that section 3, chap- 
‘yr 32 of the Compiled Statutes (Annotated Statutes, 
3952), is a complete barrier to plaintiff’s right to recover. 
Defendant must also fail in this contention. If defendant 
did in fact bid in the land for plaintiff under the agree- 
ment set out, he held it in trust for him, and had no other 
interest in it than that of a mortgagee to secure the re- 
payment of the purchase money and other advances made 
by him. But if he had no intention of keeping his part 
of the agreement, and did not in fact intend to hold the 
property in trust for plaintiff, he was guilty of a fraud 
which the court will relieve against. The court has 
power to relieve against such fraud, and the means to be 
employed is to convert the person who has gained an ad- 
vantage by means of his fraudulent act into a trustee for 
those who have been injured thereby. Ryan uv. Doz, 34 
N. Y. 307. Defendant relies upon section 3, chapter 32, 
Compiled Statutes, but he overlooks section 6 of the same 
chapter (Annotated Statutes, 5955), which reads as fol- 
lows: “Nothing in this chapter contained shall be con- 
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strued to abridge the powers of the court of chancery to 
compel the specific performance of agreements in cases of 
part performance.” And he also overlooks another very 
- important proposition: That a court of equity will never 
permit a party to shield himself behind a statnte of frauds 
in order to perpetrate a fraud. In the case of Sanford 
v. Norris, 4 Abb. Ct. App. (N. Y.) 144, the court say: 

“The circumstances attending his purchase are not ob- 
scured in the least by any doubts, either as regards the 
facts or their moral bearing; nor is any excuse or apology 
offered for his violated faith; and the simple question 
presented to this court is, whether the fruits of his perfidy 
are secured to him by a law having for its object the pre- 
vention of frauds. It stands indisputably proved that the 
defendant obtained this title on the pretense that he was 
purchasing for Mrs. Sandford, as a friendly act to her, 
and under agreement with her that he would take and 
hold the title for her benefit. Having thus obtained the 
title himself, he claims and insists that he is under no 
legal obligation to carry out the arrangement, because it 
is not evidenced by a writing, and that he may violate the 
trust and confidence reposed in him with impunity. But 
the law will not give its aid in support of a wrong and 
fraud so flagrant. If the question could ever have been 
considered open for discussion, it must now be deemed 
settled by the recent decision of this court in Ryan v. Dox, 
34 N. Y. 307, wherein the equitable principle is recognized 
as the established law of this state, that ‘equity will at all 
times lend its aid to defeat a fraud, notwithstanding the 
statute of frauds.’ ” 

The case of Ryan v. Dox, supra, considers this proposi- 
tion at great length and quotes from a large number of 
cases, both in this country and England, all to the effect 
that a court of equity will never permit the statute of 
trauds to be used as a shield for the perpetration of a 
traud. 

Another contention of defendant is that, if plaintiff had 
a right of redemption, it should have been exeretsed within 
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a reasonable time; that so long a time has elapsed since 
the making of the agreement that plaintiff ought not now 
to be permitted to exercise the right of redemption. That 
matter has also been settled adversely to defendant, by this 
court, in Morrow v. Jones, 41 Neb. 867, in which it is held 
that the right to foreclose and the right to redeem are 
reciprocal, and that an action to redeem may be brought 
at any time before the statutory bar of ten years is com- 
plete. Citing Seawright v. Parmer, 7 So. (Ala.) 201; 
Green v. Capps, 142 Ill. 286; Rogers v. Benton, 39 Minn. 
39, and cases there cited. It follows therefore that plain- 
tiff was not precluded from maintaining this action by 
lapse of time. 

Defendant relies with great confidence on Walter v. 
Klock, 55 Til. 862, but, even if the supreme court of Illinois 
had not subsequently passed upon the same matters in- 
volyed in that case, it would easily be distinguishable 
from the case at bar. As a matter of fact the supreme 
court of Illinois, in Reigard v. McNeil, 38 Til. 400, has 
held: 

“Tt has been held repeatedly that deeds, in form abso- 
lute, may be shown to be mortgages in fact. Courts are 
not estopped from looking into the facts and circumstances 
of such a deed, to ascertain whether it was not intended 
as a mere security for the loan of money. And parol evi- 
dence is admissible to show the transaction to be of that 
character. And where a party acquires the legal title by 
purchase at a sheriff’s sale of land under execution, in pur- 
suance of a parol agreement with a judgment debtor that 
he is to hold the title thus obtained as a security for a 
loan of the money paid to relieve the land from the judg- 
ment lien, and that he will reconvey when the money is 
refunded, the case is not distinguishable from any other 
where the deed, though absolute in terms, was designed 
simply as security for a loan.” 

And in Walter v. Klock, supra, that court say that the 
case they were then considering had no application to the 
facts in the case of Reigard v. McNeil. And, later, in 
Klock v. Walter, 70 Ill. 416, the court say: 
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“At the September term, 1870, this case was before this 
court, and is reported in 55 Ill. 362. * * * The evidence 
establishes beyond doubt that the whole transaction was 
for the benefit of complainant, and that she was to refund 
the money, with interest. It operated as a loan to her, 
and, under the terms of the arrangement, the purchase at 
the sale, by McCullom, operated.as a mortgage. He was 
simply to hold the land until complainant could sell it, 
and pay the money, with interest. By the arrangement he 
took the legal title, but in equity a trust resulted to her.” 
Citing Leigard v. McNeil, supra, and Smith vr. Doyle, 46 
Ill. 451, each being a case where a sheriff’s deed was held 
on parol proof to be a mortgage. It will thus appear that 
the supreme court of Tllinois, instead of favoring defend- 
ant’s contention, is clearly in line with our holding in this 
case. 

Defendant assigns five errors in the court’s computa- 
tion, all of which we have carefully considered. The court 
charged defendant with $30 for rent of pasture for the 
year 1894. This was error, as no rent was paid for the 
pasture that year. Defendant is charged with $146.71 
and interest, for sand in 1897. This is not quite correct. 
The total ainount is $146.30, and interest shuuld only be 
charged on $140.20 from December 12, 1902. The court 
charged defendant with 400 bushels of corn in 1893, $80. 
The amount was only 300 bushels, $60, an error of $20. 
The court charged defendant with corn rental in 1896, $30. 
The evidence shows, and the parties agree, that there was 
a total failure of the crop for 1896 so that no rent was 
received for that year. We observe also that the court 
charged defendant with only $90 for 600 bushels of corn 
in 1895, instead of $120, an error of $30 the other way. 
The decree should be anended so as to correct these errors. 
Defendant also claims that.the court erred in charging 
defendant with 500 bushels of corn for 1902, claimiug that 
500 bushels was the total crop and not the rent portion 
thereof; but by reference to question 12, record p. 97, it 
will be found that the 500 bushels of corn referred to was 
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the rent portion of the crop; hence the finding of the court 
on that point is correct. . 

The court followed an erroncous rule in computing 
interest on the debits and credits. The rule is well estab- 
lished that “Interest on a judgment or debt due is com- 
puted up to the time of the first payment, and the pay- 
ment so made is first applied to discharge the interest, and 
afterwards, if there be a surplus, such surplus is applied to 
sink the principal, and so toties guoties—taking care that 
the principal thus reduced shall not at any time he suffered 
to accumulate by the accruing interest.” Jills v. Saunders, 
4 Neb. 190, and Daris v. Neligh, 7 Neb. 78. This method 
the court did not adopt. 

The decree fails to do complete justice to the defendant 
in’ another particular, namely: Before plaintiff would 
be entitled to a deed from defendant for the lands in con- 
troversy, he should not only pay the amount found due 
under the accounting of the court, as corrected by this 
opinion, but he should also relieve defendant from his 
liability on the $1,600 note and mortgage. 

The case should be reversed and remanded to the dis- 
trict court, with directions to make another computation 
in harmony herewith, and to modify the decree so as to 
require plaintiff to pay the corrected amount and relieve 
defendant of his liability on the $1,600 note and mortgage, 
within a reasonable tite to be fixed by the court; and that. 
upon such being done, defendant be required to reconvey ; 
and we so recommend. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to that court to cor- 
rect its computation and modify its decree to conform to 
the views expressed in said opinion. 


JUDGMENT ACCORDINGLY. 
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WILMER W. WILSON v. O'TOE COUNTY. 
FILep Marcu 17, 1904. No. 13,333. 


1. County Officers: Contracts. Section 51, article I, chapter 18, 
Compiled Statutes, which prohibits county officers from being 
pecuniarily interested in or receiving the benefit of any contract 
executed by the county for the furnishing of supplies or any other 
purpose, is general in its nature, and applies to all county officers 
and to every class of contracts. 


2. Action. A contract between a county and one of its officers, 


whereby such officer undertakes to perform extra-official services, 
for which the county undertakes to pay him compensation in ad- 
dition to the fees or salary allowed by law, is in violation of 
said section and will not support an action for such extra com- 
pensation. Shepard v. Easterling, 61 Neb. 882, contra, over- 
ruled. 


Error to the district court for Otoe county: Pau 
JESSEN, JUDGE. Affirmed. 


W. W. Wilson and L. F. Jackson, for plaintiff in error. 


A. A. Bischof, contra. 


ALBERT, C. . 


The parties to the record in this court stand in the same 
order they stood below. The plaintiff was county attorney 
of the defendant county.. While holding that office, and at 
the instance and request of the defendant, he followed 
certain litigation from the district court for his county 
to this court, where he appeared and represented the 
county; he also prepared and filed a petition for the de- 
fendant in an action which it brought in another county, 
but did not conduct the litigation which followed. This 
action was brought to recover the reasonable value of the 
services of the plaintiff in the matters just mentioned. 
The district court sustained a demurrer to the petition and 
gave judgment for the defendant, and the ouly question 
presented to this court is that raised by the demurrer, 
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The only statutory provision touching the compensation 
of a county attorney is section 19, chapter 7, Compiled 
Statutes (Annotated Statutes, 9143). It fixes the annual 
salary of such officer, and provides for the payment. of his 
traveling and hotel expenses, where engaged in actions in 
which the state or county is a party interested, “which 
have been transferred by change of venue from his county 
lo any other county in the state.” That the compensation 
thus fixed is in full of all services rendered by county 
attorneys in the discharge of their official duties, is con- 
ceded. It follows, then, and the petition is framed on the 
theory that, if the plaintiff is entitled to recover, it is by 
virtue of a contract between himself and the defendant 
county, whereby he was employed to render services which 
in their nature were extra-official. 

This brings us at once to what we regard as the vital 
question in this case, namely, can a county officer make a 
valid contract with the county for compensatiun for extra- 
official services? In Shepard v. Easterling, 61 Neb. 882, 
this court answered this question in the affirmative. But 
it is clear that the question was not necessarily involved 
in that case. It is not discussed, and is adverted to only 
in that portion of the opinion devoted to the discussion of 
a proposition which the opinion itself shows was not urged. 
Throughout the entire opinion there is no mention or 
reference to the statute, which in express terms forbids 
contracts between a county and any of its officers. Tor 
these reasons, and because of the importance of the ques- 
tion involved, we do not fee] bound, so far as that question 
is concerned, by the view expressed in that case, and shall 
consider the question accordingly. 

Section 51, article I, chapter 18, Compiled Statutes (An- 
notated Statutes, 4469), provides: “No county officer shall 
in any manner, directly or indirectly, be pecuniarily in- 
terested in or receive the benefit of any contracts executed 
by the county for the furnishing of supplies, or any other 
purpose.” A violation of that provision is denounced as a 
felony in the section immediately following it. The temp- 
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tation of public officers to vicarious generosity is well 
known. It assails them with greater force when the object 
of such generosity is one of their own number, and in a 
position to reciprocate, or to further or thwart the pur- 
poses of his fellows. The object of the provision just 
quoted is to remove that temptation so far as possible, and 
to render innocuous that spirit of amity and reciprocity 
which is apt to prevail among public officers. In view of 
the mischief aimed at by such provision, and its compre- 
hensive language, there can be no doubt that it was in- 
tended to include every species of contract in which an 
officer of the county may have a pecuniary interest, 
whether it be for furnishing supplies or services. It is 
true such provision was enacted long before the office of 
county attorney was created, but that may be said of the 
statute relating to embezzlement by a public officer, and 
other statutes, which unquestionably apply to a county 
attorney. The provision is general, and there is nothing 
in its object, or in the nature of the office of county at- 
torney, from which it may be fairly inferred that such 
officer is exempt from its operation. He is the legal 
adviser of the officers who are authorized to act on behalf 
of the county in making contracts, and who must eventu- 
ally pass on claims based on such contracts; his influence 
with such officers is generally commensurate with his fit- 
ness for his office, and it is not difficult to see that there 
would be a strong temptation to turn that influence to his 
own advantage, were he permitted to contract with the 
county. 

In this view of the case we are nét called upon to de- 
termine whether it was the official duty of the county at- 
torney to represent the county in the matters for which 
he seeks to recover. If it were such duty, then his com- 
pensation therefor is covered by the salary fixed by law; 
if, as is claimed, such services were rendered in pursuance 
of a contract with the county, then, as we have seen, the 
contract is in violation of a positive statute, and there can 
be no recovery thereon. 
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It is recommended that the judgment of the district 
court be affirmed. 


GLANVILLE, C., concurs. 


Fawcett, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Mary ELLA Tyson v. AMASA I°, TYSON ST AL. 
Frmep Marcy 17, 1904. No. 13,343. 


1. Dower and Homestead: Country Courr: Jurispicrion. When a 
widow is entitled to dower and homestead in lands of which her 
husband died seized, and the facts upon which her right of home- 
stead and dower depend are not in dispute, the county court of 
the county in which the estate of the husband is settled has 
jurisdiction to assign such dower and homestead. 


In order to oust the county court of such jurisdiction, the 
right of the widow must be disputed by presenting an issue of 
fact, which if established by proof would defeat her claim of 
dower or homestead, and such issue must be one which the 
county court by its organization is unable to try. Following 
Guthman v. Guthman, 18 Neb. 98; Serry v. Curry, 26 Neb. 353. 


3. Extent of Homestead. In a contest between the widow and the 
heirs at law as to the extent of her homestead in suburban lands, 
she is entitled to a homestead not exceeding 160 acres in area 
and $2,000 in value. 


Error to the district court for Washington county: 
CHARLES T. DickINSON, JUDGE. Affirmed. 


Brome & Burnett, for plaintiff in error. 
Frank Dolezal and FE. C. Jackson, contra. 


ALBERT, C. 


Peter Tyson died intestate in Washington county; the 
plaintiff in error is his widow; the defendant in error, 
Amasa F, Tyson, is his only child, and had attained his 
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majority at the time of his father’s death. The other de- 
fendant in error is administrator of the estate. On the 
15th day of January, 1903, the defendant in error, Tyson, 
filed a petition in the county conrt which, so far as is 
inaterial at present, is as follows: 

“The said decedent (referring to the intestate) died 
seized of the following described lands situated in said 
Washington county, to wit: The north half of the south- 
west quarter, N. W. 14 of S. HE. 14, and lot 1 of section 9 
in township 17 north, range 10 east, and containing about 
156 and *4 acres of land, and all of which is a farm highly 
improved and the reasonable value of the use of the culti- 
vated lands of said farm a year, being the rent thereof, is 
reasonably worth the sum of $350 a year and was worth 
said rental during the year 1902. That said Mary Ella 
Tyson claims a homestead interest in said premises, and 
occupies the dwelling house and buildings under her claim 
that the same was the homestead of said decedent and of 
herself during the lifetime of said decedent and at the 
time of. his death, and your petitioner alleges that the said 
homestead consisting of the said dwelling house and out- 
houses and the land upon which the same are situated to 
the extent in value of $2,000 is a homestead, and that the 
said Mary Ella Tyson is entitled to use and occupy said 
dwelling house and outhouses with so much land upon 
which the same is.situated as taken together with said 
buildings, shall equal in value the sum of $2,000, and no 
more, as a homestead. That in addition to said homestead, 
the said Mary Ella Tyson is entitled to dower interest in 
said land to the extent of one-third thereof, and is entitled 
to have the same set aside, and that your petitioner is en- 
titled to the remainder of said premises, and that the said 
Mary Ella Tyson under the said claim of homestead and 
dower wrongfully excludes your petitioner therefrom, and 
wrongfully claims the whole of said real estate as home- 
stead and dower, and refuses to account for the rent of that 
portion thereof not included in the homestead interest to 
which she is entitled; that said rea] estate is of the value 
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-of $11,750, and exceeds the homestead in value by $9,750, 
and the said Mary Ella Tyson also claims the right to re- 
ceive from said estate the said suin of $35 a month as 
support, as specified in said order of this court, and is 
drawing the same.” 

The prayer is for the appointment of three persons to set 
off the homestead and dower of the plaintiff by metes and 
bounds, the former not to excecd $2,000 in value. 

The answer, among other allegations, contains the fol- 
lowing: 

“That said Mary Ella Tyson is receiving $35 a month 
for her support, and is occupying and using the land de- 
scribed in said petition and claims the exclusive right so 
to do. Further answering, said Mary Ella Tyson alleges 
that the land described in said petition consists of 15634 
acres of land, being the land upon which the dwelling 
house of said deceased is situated, and not in any incor- 
porated city or village; that said land and all of it was the 
homestead of said Peter Tyson and Mary Ella Tyson, his 
wife, upon which they resided at the time of the death of 
said Peter Tyson, and that said homestead and all of it 
at the death of said Peter Tyson vested in his surviving 
wife, Mary Ella Tyson, during her life, and said petitioner, 
Amasa F. Tyson, has no right to or interest in said land 
during the life of said Mary Ella Tyson. Said Mary Blla 
Tyson further shows to the court that said petitioner has 
no present interest in said land; that the county court of 
said Washington county has no right or power to try or 
in any manner adjudicate the claim and title of said Mary 
Ella Tyson to said land and all thereof, or by its judg- 
ments or decrees in any manner inquire respecting same, 
determine or interfere with her right to the use and posses- 
sion thereof, or to set off a homestead or assign dower 
therefrom, and the said Mary Ella Tyson hereby objects to 
the exercise of any power or jurisdiction of said county 
court in that behalf.” 

A hearing was had, and the county court found that the 
plaintiff in error had a homestead in the premises, or in so 
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much thereof as should not exceed in value $2,000, and was 
entitled to dower therein, and appointed three persons to 
assign her dower and homestead by -mctes and bounds. 
From that decree the plaintiff in error prosecuted error to 
the district court, where the decree of the county court was 
wttirmed. The case is brought here by petition in ‘error. 

The plaintiff contends that the county court was without 
jurisdiction over the subject matter. This contention is 
based on section 16, article VI of the constitution, which 
vives county courts original jurisdiction in all matters of 
probate, settlements of the estates of deceased persons, 
the appointment of guardians and the settlement of their 
accounts, and such other jurisdiction as may be given by 
general law, but which also provides that they shall not 
have jurisdiction “in actions in which title to real estate 
is sought to be recovered, or may be drawn in question.” 

Guthman v. Guthman, 18 Neb. 98, involved a construc- 
tion of the constitutional provision just quoted. In that 
case, the widow made application in the county court for 
an assignment of dower, and inferentially homestead, in 
certain lands of which her husband died seized. Her right 
of dower and homestead in the lands was admitted, but 
the jurisdiction of the county court to grant the relief 
sought was challenged on the same ground that. the juris- 
diction of such court is questioned in this case. The hold- 
ing of the court in that case is reflected by the headnotes, 
which are as follows: 

“1, When a widow is entitled to dower in the lands of 
which her husband died seized, and her right to dower is 
not disputed by the heirs or devisees, or any person claim- 
ing under them or either of them, it may be assigned to 
her in whatever county the lands may lie, by the county 
court of the county in which the estate of the husband is 
settled, upon the application of the widow. 

“2. In order to oust the county court of such qanigaics 
tion, the right of the applicant to such dower must be 
disputed by presenting an issue of fact which, if estab- 
lished by proof, would defeat her claim of dower, and such 
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issue must be one which the county court by its organiza- 
tion is unable to try. 

“3. A county court has jurisdiction to set aside a home- 
stead to a widow by virtue of its general jurisdiction in 
inatters of probate and the settlement of estates.” 

In Serry v. Curry, 26 Neb. 358, this court, after quoting 
the second headnote in Githman v. Guthman, supra, say: 
“This, we think, is a correct statement of the law, and will 
be adhered to.” The jurisdiction of the county court in such 
matters is also recognized in Brandhoefer v. Bain, 45 Neb. 
781, and Clemons v. Heclan, 52 Neb. 287. The plaintiff 
has not overlooked the rule announced in Guthman vr. 
Guthman, supra, but attempts to distinguish between that 
case and the one at bar. The distinction as stated in the 
language of her brief is as follows: 

“In the Guthman case, the widow filed her petition 
claiming dower. The heir at law by his answer admitted 
that she was entitled ‘to have and receive her dower right 
in the estate.’ Under these circumstances, the court might 
very well say, as it did, ‘that the petitioner’s right of dower 
was not disputed in the manner contemplated by the stat- 
ute so as to oust the county court of jurisdiction.’ In the 
case at bar, the petition of Amasa F. Tyson in the county 
court recited the fact that plaintiff in error claimed all 
of the premises as a homestead, and alleged that she wrong- 
fully excluded the petitioner from the entire premises on 
account of such claim. It appeared upon the face of the 
petition that the precise and only question the petitioner 
sought to have determined was the validity of the claim of 
plaintiff in error to a life estate in the whole 156% 
acres.” 

The language thus quoted obviously shows some points 
of difference between the two cases, but they are not, we 
think, such as would remove the case at bar from the 
operation of the rule announced in the other. It is con- 
ceded by connse] that the pleadings in this case presented 
no question of fact, but merely a question of law. That 
was precisely the'condition of the pleading in Guthman vt, 
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Guthmun, supra, and this court held, as we have seen, that, 
in order to oust the jurisdiction of the county court, the 
right of the applicant must be disputed by presenting an 
issue of fact which, if established by proof, would defeat 
her claim, and such issue must be one which the county 
court by its organization is unable to try. As no such 
issue was presented in this case, on the authority of the 
cases just cited, it seems too clear to admit of argument 
that the county court had jurisdiction in the premises. 

Another contention of the plaintiff is that she is entitled 
to hold and occupy the entire tract of land as a homestead, 
regardless of its value, and this contention is supported -by 
a more plausible argument than we should have thought 
possible in view of the plain provisions of the homestead 
act. A homestead within the meaning of that act, chapter 
36, Compiled Statutes (Annotated Statutes, 6200), is 
defined and limited by the first section thereof, which is 
as follows: 

“A homestead not exceeding in value $2,000, consisting 
of the dwelling house in which the claimant resides, and 
its appurtenances, and the land on which the same is 
situated, not exceeding 160 acres of land, to be selected 
by the owner thereof, and not in any incorporated city or 
village, or instead thereof, at the option of the claimant, a 
quantity of contiguous land not exceeding two lots within 
any incorporated city or village shall be exempt from 
judgment liens and from execution or forced sale, except 
as in this chapter provided.” 

The first limitation imposed is that the homestead shall 
not exceed $2,000 in value; the next, that it shall not ex- 
ceed 160 acres of land not in any incorporated city or 
village, or, in lieu thereof, not exceeding two lots within 
such city or village. The head of a family might actually 
occupy more than 160 acres of land, not in an incorporated 
city or village, or more than two lots in such city or vil- 
lage, as a family homestead. But it will not be claimed 
that, in a case of that kind, the surviving spouse would 
take a life estate in the excess by virtue of the homestead 
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act. The limitation as to value is as certainly and posi- 
tively fixed by statute as the limitation as to quantity. 
Neither are we able to see that the surviving spouse has 
apy greater rights when the claimant of the excess is an 
heir of the deceased instead of a creditor. The homestead, . 
which vests in such survivor for life, is the identical home- 
stead in quantity and value defined in section 1 of the act. 
The statute recognizes none other. 

It is also contended that the county court erred in not 
taking into acount the rights of the plaintiff under the 
provisions of section 22, chapter 23, Compiled Statutes 
(Annotated Statutes, 4922), to the effect that a widow 
who, at the time of her husband’s death, shall be living 
therewith, and not owning in her own right a residence 
suitable to her condition in life, may remain in the dwell- 
ing house of her husband after his death, so long as she 
remains a widow, without being chargeable with rent. 
This contention is snpported by no argument, and it wilt 
suffice to dispose of it to say that it is not presented by 
the pleadings. 

It is recommended -that the decree of the district court 
be affirmed. : 


GLANVILLE, C., concurs. 


Fawcett, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


GEORGE GARTNER V. CHICAGO, Rock IsuAND & PaciFic RAIL- 
WAY COMPANY. 
Frep Marcu 17, 1904. No. 13,430. 


1. Lands: AcTion Fron DAMaGES. One in possession of real estate, 
under a contract with the owner for the purchase thereof, has 
sufficient title to maintain an action for damage to the land. 
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2. : . In such case, it ig not necessary for the plaintiff 
to shew the precise nature of his contract, so long as it suffi- 
ciently appears that, at the time the damage accrued, he was in 
possession under a contract of that character. 


8. Error: Revizew. Where the evidence on a vital proposition is er- 
roneously excluded, it is not necessary for the party offering it 
to proceed to establish other propositions in his case in order 
to predicate error on such ruling. 


4. Successive Actions. Where an obstruction causing the overflow of 
water and consequent damage to adjacent lands is of such a 
character that, unless interfered with by the hand of man, it will 
continue indefinitely, the damages, past and prospective, are re- 
coverable in one action, and successive actions therefor can not 
be maintained. 


Error to the district court for Pawnee county: JOHN S. 
STULL, Juvcr. Reversed. 


Storey & Storey, for plaintiff in error. 


Hazlett & Jack, contra. 


ALBERT, C. 


The petition states two cause of action: The first, so 
far as is material at present, is substantially as follows: 

That in 1896, under and by virtue of a contract of pur- 
chase with the owner thereof, the plaintiff entered upon 
and took possession of certain real estate, and continued 
to keep possession thereof under said contract of purchase 
until 1898, when he paid the full amount of the purchase 
price, and the title in fee was conveyed to him by the 
owner; that the defendant’s road extends through and 
across the above premises, and on the 11th day of March, 
' 1897, the defendant negligently and carelessly caused a fire 
to be set out by one of its engines, whereby a certain or- 
chard on said premises was wholly destroyed and the 
plaintiff damaged in the sum of $355. The second cause 
of action is for damage for the negligent constrnction and 
maintenance of a roadbed or embankntent across a ravine, 
wherehy the surface water is accumulated and thrown 
back upon the plaintiff's land. 
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As to the first cause of action, so far as the questions 
raised in this court are concerned, the answer may be said 
to be a general denial. As to the second cause of action, 
the defendant entered a general denial, except as to some 
formal matters, and a plea of a force adjudication. The 
reply amounts to a general denial. 

At the close of the testimony the court directed a verdict 
for the defendant, and the plaintiff brings error. 

As to the first cause of action, the principal complaint of 
the plaintiff is based on the rejection of certain evidence 
offered by him to show sufficient title to enable him to. 
maintain the action. The pleading and the proof show that 
be was not the holder of the legal title to the prentises at 
the time the alleged loss occurred. Hence the case does not 
fall within the general rule stated in 138 Ency. Law (2d 
ed.), 432, to the effect that, in an action for damages for 
injuries to real estate, actual exclusive possession is sufti- 
cient evidence of title, unless the defendant shows an out- 
standing adverse title of higher dignity than a mere pos- 
sessory one. In other words the plaintiff having shown an 
outstanding title in fee simple at the time the loss occurred, 
bare proof that he was in possession of the premises at the 
time would not make a prima facie case as to his right to 
maintain the action. He took the stand in his own behalf 
and testified that in 1894, and while his brother was the 
owner of the premises, he went into possession thereof— 
under what arrangement does not appear—and continued 
in possession until after the loss occurred, which was on 
the 11th day of March, 1897; that on the 24th day of 
December, 1896, and while he was thus in possession of the 
premises, he entered into a contract with his brother for 
the purchase thereof. He produced a letter which he tes- 
tified to having received from his brother, which is as fol- 
lows: 


: ’ “BELOIT, WISs., Dee. 4, ’ 
“Dear BROTHER GEORGE: JT received vour Jetter of the 
2, it found me well and I hope these few lines will find 
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you all the same. I will take $30 an acre, you will have 
to measure the land. I think there must be 107 acres they 
have no right to tax a man for land if he has not got it 
you send me $200 so I get it next week and the rest as 
you say in your letters. How-many bushels of rye was 
there and what is it worth and how many bushels of corn 
is there and what is it worth. Is Kretzer there or have 
they moved away. I will close for this time. By by with 
love to all fromm your brother. HENRY J. GARTNER.” 


He testified that this letter was in reference to the 
premises in question, that he and his brother had previous 
correspondence with reference thereto, and that he bought 
the premises on the strength of that letter which he called 
his contract; that he made his first payment on the land 
December 24, 1896, and completed his payments thereon 
in 1898, and thereafter received a deed of conveyance there- 
for from his brother. Two other letters from his brother 
were produced and identified, which the plaintitf offered 
to show were in regard to the same transaction. They are 
as follows: 

“BELOIT, Wis., Feb. 6, 96. 

“DeaR BROTHER GEORGE: I received your letter of 2, 
it found us all well and I hope these few lines will reach 
you all the same. I am positive that I have made a deed 
to you for the land before we moved here on the north side 
of the R. R. You look up the reckords and see if not you 
will have to measure the land on the north side so I will 
now about how many acres there is so I can make the deed. 
You must have forgot: tht I was to have intrist at seven 
per cent. for $1,000 from Dec. 1, 1896, till it is paid; you 
lave only sent me $200 on the $1,000 in Dee. so it will 
be more than $870 till vou get it paid. I will not be able 
to handle any corn for it is only fetching 25c a bu. here 
will you tell Lewis send me the receipt to make the salve 
that he makes I have lost the one he gave me. I do not 
know what the Pentacosts are doing with Bain I think 
C. F. Nigh the Co. Tr. at Pawnee City is appointed ad- 
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ministrator over the property there so I think he will see 
abont Bain. Has Bain any winter grain on Pentacosts 
land. By by your brother with love to all. 

; “HENRY J. GARTNER. 


“If I remember correctly I mad a deed to you that you 
was to pay $700 of the $1,700.” 


“BELOLr, WIS., Oct. 25, ’98. 

“Dear DBrorurr Groree. I received your letter and 
draft it found us all well as usual and I hope these few 
lines will reach you all the same enclosed you will find the 
deed. Mr. Livermore said it will be just as good as to make 
a new deed and save the expense and time of riting a new 
deed and as for you to sending the tax receipts they are of 
no use to me since you have bought the place. I wish you 
would go to Pawnee City and pay the taxes on my lot 4 
and part lot 8 you no which are my lots and see if there are 
any back taxes and straighten them up and send the tax 
receipts and I will pay you and se if the little three corner 
on the north side of the R. R. right away and on the south 
side of the 8. E. corner block of the village of Gartner is 
taxes separate and are paid and about the land at Awboy 
Tl. Iam not able to say anything unless I would go there; 
it will cost me about $6 car fare to go thair besides my 
time it will take perhaps about 2 days; I had a man tell 
me that it must be the worst kind of marsh land for you 
can not get good land at any such figers. If you want me 
to look at that land I will tell you just what it is but you 
will have to give me the exact description of the land and 
I will look it up. So by by from your brother with best 
regards to all. HENRY J. GARTNER.” 


The deed was also produced. It appears to have been 
acknowledged on the 2d day of February, 1896, and to 
have been originally made to another party, whose name is 
erased and that of the plaintiff substituted. These several 
letters aud the deed were offered in evidence and excluded; 
the offer of the plaintiff to show that the second and third 
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letters referred to the land in question was also rejected. 
The exclusion of this evidence is now assigned as error. 
The objections to the introduction of this evidence are 
couched in the most general language, and seem to have 
been made and sustained on the theory that the evidence 
offered was insufficient to show a complete contract of pur- 
chase between the plaintiff and his brother. [ad it been 
necessary for the plaintiff to show the precise terms and 
conditions of such contract, this evidence doubtless would 
have been insufficient. But such was not the case. The 
question before the court at that time was not. the precise 
nature of the plaintiff’s contract with his brother, but 
whether plaintiff’s title to the land at the time the loss oc- 
curred was sufficient to enable him to maintain the action. 
In his petition he alleged an equitable title, based on his 
possession of the premises under the contract for the 
purchase thereof, which would be sufficient title to enable 
him to maintain the action. Omaha & R. V. R. Co. vt. 
Brown, 29 Neb. 492. The first letter contains an offer 
from the owner of the land of the terms upon which he 
would sell. The second is dated February 6, 1896, but 
from its contents it is clear that the date is a mistake 
and should be 1897. This letter shows that the owner of 
the land was preparing to execute a deed for the land to 
the plaintiff, and reminds him of the terms upon which 
payment is to be made. The third refers to an enclosed 
deed, and acknowledges receipt of a draft. Taking the let- 
ters and the deed, in connection with the plaintiff’s evi- 
dence that he entered into possession on the strength of 
the first letter, and had fully paid for the land before he 
received the deed, and with his offer to show that the Iet- 
ters all refer to the land in question, it seems to us the 
evidence excluded would have strongly tended to show, to 
say the least, that the plaintiff at the time the loss oc- 
curred was in the possession of the premises under the 
contract with the owner for the purchase thereof, and 
should have been received... So far as the deed itself is 
concerned, the last letter shows that it was originally 
32 
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made to another party, and that the grantor, in order to 
sive expense, erased the name of such third party and in- 
serted that of the plaintiff. Whether such change was 
made before or after the formal execution of the deed is 
not entirely clear, nor is it material for present purposes 
to inquire, because if ineffective as a conveyance of the 
legal title, there can be no doubt of its evidential value, 
taken in connection with the other evidence on the question 
whether the plaintiff was in possession under a contract 
of purchase. It is contended that the exclusion of this evi- 
denee was error without prejudice, because the plaintiff 
failed in his proof on other features of the case. This con- 
tention, we think, is without merit. One of the proposi- 
tions which the plaintiff was required to establish, in or- 
der to recover on his first cause of action, was that he had 
sufficient title to the premises when the loss occurred to 
enable him to maintain the action. When his proof on 
that proposition was rejected, erroneously, we think, he 
was doomed to defeat, whatever proof might be forthcom- 
ing on other branches of the case. The law does not re- 
quire vain things, and does not, therefore, require a liti- 
gant to furnish proof which could in no manner affect the 
result of the trial. This of course applies only to the cause 
of action in support of which the evidence was offered. 

As to the second cause of action, it is pleaded as a de- 
fense, and conclusively shown in evidence, that soon after 
the construction of the roadbed or embankment, alleged 
to have caused the overflow of plaintiff’s lands and con- 
sequent damage thereto, the then owner of the lands from 
whom plaintiff’s title to such lands is derived brought an 
action against the defendant and another, asking judgment 
on these causes of action, one of which was for damage for 
injury to a part of said lands by reason of the negligent 
‘construction of such roadbed or embankement, whereby 
surface water was thrown back and over the lands. In that 
action, judgment was given generally for the plaintiff, 
which was subsequently paid. 

The general rule is that, where the obstruction causing 
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the overflow of water and consequent dainage to the land 
is of such a character that, unless interfered with by the 
hand of man, it will continue indefinitely, the damages, 
past and prospective, are recoverable in one action, and 
successive actions therefor can not be maintained. Hodge 
v. Shaw, 85 la. 187; McGillis v. Willis, 39 TU. App. 311; 
Pierro v. St. Paul & N. P. R. Co., 39 Minn. 451. The cause 
of action is single and indivisible, and when it passes into 
judgment, such judgment is a bar, not only to a subsequent 
action for the damages to the land actually litigated, but 
to a subsequent action for any such damage thereto as 
might have been litigated in the former suit. Perry v. 
Dickerson, 85 N. Y. 845; Baird v. United States, 96 U.S. 
430; DeWeese v. Smith, 97 Fed. 309; Bartels v. Schell, 16 
Fed. 341; Beronio v. Southern P. R. Co., 86 Cal. 415; Brow- 
ton v. Nelson, 103 Ga. 327, 68 Am. St. Rep. 97. That such 
judgment is binding not only on the parties but their 
privies is elementary. 

The obstruction complained of in this case is the same 
one that was alleged to have caused the damage in the 
former suit; it is of a permanent character, and one which 
will continue indefinitely unless interfered with by the 
hand of man. It follows, then, from what has been said, 
that the entire damage to the land, past and prospective, 
was recoverable in the former suit, and that the judgment 
rendered therein is a bar to the plaintiff’s second cause of 
action. 

There is one point of difference in the petition in the 
former case and that in the present which requires notice. 
In the former, a total lack of provision for carrying off the 
water is averred; in the present, it is alleged in effect that 
no such provision had been made save a certain ditch, 
which, it is alleged, was of insufficient capacity and_ fall to 
carry off the water, and which the defendant had permitted 
to become and remain obstructed. The ditch was con- 
structed before the former suit was brought, and any faults 
in its original construction were part of the plaintiff’s case 
at that time. Hence, not only the negligent construction 
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of the road itself, but also of the ditch which was a part of 
the same project, is eliminated from the present case by 
the former adjudication. If, then, the plaintiff has a cause 
of action for the overflow of his land, it must be for such 
overflow as was occasioned by the obstruction of the ditch, 
as that is the only act or omission approaching negligence 
. averred which is not included in the former adjudication. 
But there is a total failure to show what portion, or that 
any portion, of the alleged damage was occasioned by the 
omission to keep and maiutain the ditch free from obstruc- 
tions. It follows, then, that the defendant was entitled to 
the direction of a verdict so far as the second cause of ac- 
tion is concerned. But as the judgment and verdict are 
general, for the erroneous exclusion of the evidence offered 
by the plaintiff in support of his first cause of action, the 
judgment should be reversed and the cause remanded for 
further proceedings acording to law. 


FAwcetr and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further procecdings according to 
law. 

REVERSED. 


ROBERT JOHNSON, TRUSTEF, APPELLEE, V. SHERMAN COUNTY 
TRRIGATION, WATER POWER AND IMPROVEMENT COM- 
PANY, APPELLANT. 

Fitep Marci 17, 1904. No. 13,453. 


1. Appeal: ReversAL. Where, upon appeal of a suit in equity, the 
decree of the trial court in favor of the plaintiff is reversed and 
the cause remanded for further proceedings upon amended plead- 
ings, nothing has become res judicata, or the “law of the case” 
binding on the trial court, except that the pleadings and evi- 
dence on the first appeal did not authorize the decree. 

2. Appurtenances. The ruling made on the former appeal, that, 
“Where a mill is erected and a water-power obtained by the aid 
and cooperation of adjoining landowners, any right of flowage 
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over their premises of water for the mill arranged for and con- 
templated by the owners, as subscribers toward its construction, 
becomes appurtenant to the mill,” reannounced. 


3. Easement: PaROL AGREEMENT. If one owning land traversed by a 
stream sells a portion thereof to another, and at the same time 
gives such other person by parol the right to overflow the re- 
mainder of the land by erecting a dam on the land so conveyed, 
and the purchaser, relying on such parol agreement, erects such 
dam and a mill operated by water, and maintains the same, the 
parol agreement becomes enforceable. If viewed as a license, the 
acts of the purchaser render the license irrevocable. If viewed 
as an easement, they take the grant out of the statute of frauds. 
Newcomb v. Royce, 42 Neb. 323, followed. 


4. Conveyance: CoxsiperATION. The above rule applies as well where 
the mill site is conveyed in consideration of the erection of the 
mill, as where’ other consideration is paid therefor, and where the 
privileges given consist of other beneficial rights necessary to 
the use of the mill. 


5. Mortgage Foreclosure: Swerirr’s DEED: EASEMENTS. Where a 
sheriff’s deed, made as the result of foreclosure of a mortgage, 
properly conveys realty consisting of mill property together with 
.he appurtenances thereto belonging, the easements appurtenant 
to the mill property and necessary to its use and enjoyment, 
owned and used by the mortgagor in connection therewith at the 
time of the foreclosure, pass as appurtenances to the mill property. 


6. Lease: STATUTE OF LIMITATIONS, Where, after conveyance of such 
property by sheriff’s deed, the premises are leased by the pur- 
chaser to the niortgagor, possession of any portion of the property 
or its appurtenances, derived by third persons from the tenant, 
will not stop the running of the statute of limitations in favor of 
the lessor’s title. 


7. Review: Decree. Record examined, and held to authorize the de- 
cree except as modified herein. 


8. Easement: RicHts of Owner. An easement consisting of the right 
to maintain a mill-pond upon the land of another, does not de 
prive the owner of the land of any use thereof which does not 
interfere with the enjoyment of the easement. 


APPEAL from the district court for Valley county: JoHN 
R. THOMPSON, JUDGE. Reversed with directions. 


hk. J. Nightingale, for appellant. 
O. A. Abbott, contra. 


GLANVILLE, C. 


This case is before the court a second time on appeal by 
the defendants, having been once reversed by an opinion 
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found in 63 Neb. 510, wherein it was remanded for 
further proceedings. A general statement of the matters 
in dispute is found in that opinion, to which we refer, men- 
tioning herein only such other matters as are nuw involved. 
A new trial was had upon new pleadings, and new findings 
and decree were made in plaintiff’s favor, different in some 
regards from the original decree. It is herein contended 
by defendants that certain matters retried by the district 
court had become res judicata by our former decision, and 
we take up this contention first. The question involved 
in this case is, what rights passed to the plaintiff by a 
judicial sale of the mill property involved, as appurte- 
nances thereto? To be more specific, the rights in dispute 
are the rights, claimed by the plaintiff to have so passed, 
to flow land north of the mill site as a part of the mill- 
pond, the fee to which land was purchased by the mort- 
vagor after the date of the mortgage which is the basis of 
the plaintiff’s title, but which land was theu so flowed; 
also the right to use a portion of the mill-race as then actu- 
ally constructed, not npon land to which the mortgagor 
ever acquired the fee, together with a right to take water 
from the river in connection therewith. We think the 
scope and extent to which our opinion on the former ap- 
peal goes, as adjudicating the rights of the parties herein, 
is fairly shown by the following excerpts therefrom. 
“Plaintiff alleges an agreement, oral or in writing, between 
the various owners of the property affected aud Schaupp, 
in the spring of 1887, to make to Schaupp an absolute title 
to the strip of land constituting the present race-way in 
consideration that Schaupp should erect the mill.” “As 
before suggested, the question raised is as to the existence 
of title in the plaintiff to the strip of land claimed for a 
head-race in the north half of the section, and also as to 
the extent and character of the water right possessed by 
plaintiff.” “It seems clear that the decree as it stands 
can not be sustained. It gives a degree of control to the 
null-race as it now exists which only belongs to one who 
holds in fee. As above stated, the evidence is very far 
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from disclosing any such title in any portion of the north 
half of the section on the part of plaintiff.” “The state 
of facts in this case warrants no finding of an absolute 
and exclusive right in plaintiff to the dam and to the race- 
way, with its tow-head and slnice in the north half of the 
section.” “It seems, however, clear that there was during 
all the time from 1887 until the irrigation company’s 
purchase, with only temporary interruptions, some use of 
water privileges by the mill.” “It would seem that plain- 
tiff’s rights in the premises depend upon something neither 
alleged nor shown by the evidence with any definiteness, 
viz., the rights held by John G. Schaupp in this mill-race 
and water-power on November 21, 1887, at the time the 
deed was made to Charles Moore and August Schaupp for 
his benefit, and the mortgage executed by them.” “Some 
prior right to draw water from the river over the original 
race-way, aS contemplated at the time of the subscription 
agreement, and as conveyed by Wall, with a right to con- 
demn for additional race-way and mill-pond, and, when 
that is done, to have so much use of the water, seems to 
be the extent of plaintiff’s rights. To vindicate them will 
evidently require an amended petition and a new trial. 
It is therefore recommended that- the decree of the dis- 
trict court be reversed and sect aside, the injunction dis- 
solved, and the cause remanded for further proceedings. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
set aside, the injunction dissolved, and the cause remanded 
for further proceedings. Reversed and remanded.” 

We are persuaded, and so hold, that plaintiff had, when 
the cause was thus remanded, a right to amend his plead- 
ings by alleging any facts that would show any lawful 
right he claimed touching the things in controversy, and 
to introduce any competent evidence to estublish those 
facts; that he was neither confined to, nor precluded 
from using the allegations in the former pleadings, nor 
the evidence produced on the former trial; that he might 
in the new trial prove any fact material to his rights, 
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whether ie had pleaded and failed to prove them hetéres 
or only failed to plead them. What was decided on the 
former appeal is, that the case made by the pleadings and 
evidence did not warrant the decree. If the pleadings 
and evidence now show that any of the rights in dispute 
belong to the plaintiff, he is entitled to have them awarded 
by the new decree. 

The findings and decree now before us are specific and 
somewhat lengthy, covering 16 type-written pages. No 
good purpose would be subserved by copying the same or 
making any very close analysis thereof. The findings of 
fact justify the conclusions of law, so far as they are 
favorable to the plaintiff, under the rule announced in 
our former opinion: “Where a mill is erected and a 
water-power obtained by the aid and cooperation of ad- 
joining landowners, and right of flowage over their prem- 
ises of water for the mill arranged for and contemplated 
by the owners, as subscribers toward its construction, be- 
comes appurtenant to the mill.” And in Newcomb v. 
Royce, 42 Neb. 323: “If one owning land traversed by a 
stream sells a portion thereof to another, and at the same 
time gives such other person by parol the right to overflow 
the remainder of the land by erecting a dam on the land 
so conveyed, and the purchaser, relying on such parol 
agreement, erects such dam and a mill operated by water, 
and maintains the same, the parol agreement becomes en- 
forceable. If viewed as a license, the acts of the pur- 
chaser render the license irrevocable. If viewed as an 
easement, they take the grant out of the statute of frauds.” 
There can be no question but that the mill-race as now 
located is throughout nearly its entire length precisely 
where all the parties originally understood and agreed 
that it should be. It follows a natural channel that was 
the cause of the selection of the locality for a water- 
power. The contention that it was intended to tap the 
river further south is based upon the calls in a deed made 
after the channel was excavated. Such route was never 
surveyed or worked. There appears to have been a mis- 
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take or misunderstanding in regard to these calls becanse 
they are made with reference to some wrong variation 
from the magnetic pole, but the only right of way given 
and used, or’surveyed, is where the race is located. That 
is the route intended by the deed from Wall, and is where 
the new decree fixes the right of way. The mill-race 
across the land known as lot 2 in the section in question, 
or the Fries tract, is where it originally was, except that 
a sharp bend made on land so low that the banks would 
not always hold the water, was avoided by cutting across 
the bend on a little higher ground. This land was owned 
by John Wall when the agreement was made to furnish 
such right of way, to secure the location and erection of 
the mill. Schaupp’s proposition was to build the mill for 
a donation of money, a mill site and “sixty feet for the 
head-race to the mouth of the channel.” It appears from 
the findings of the court, which are supported by sufficient 
evidence, that Fries purchased this property from John 
Wall after the agreement with Schaupp to give the right 
of way for the mill-race; that Fries knew of the agree- 
ment and purchased the land without asking for its re- 
pudiation, allowed the mill-race to be dug in accordance 
with such agreement without objection, and the reason 
that no reservation of the right of way for the mill-race 
was placed in the deed from Wall to Fries, was not be: 
cause of any mistake as to the location of the mill-race, 
for it was known that it would follow a well defined chan- 
nel to the river, but because of a belief by both Wall and 
Fries that the land sold did not cover any part of that 
channel, Tries bought with knowledge of Schaupp’s 
right in the prewises under the contract with Wall, al- 
lowed valuable improvements to be made, based upon 
those contract rights, without objection, and is, we think, 
estopped to deny Schaupp’s right to the mill-race. Per- 
haps he should even be held trustee of the legal title for 
Schaupp, or be required to specifically perform Wall’s 
contract. Wall, under the evidence and findings, and the 
rules announced by this court above referred to, was 
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bound by his contract. Fries bought with a knowledge of 
all the facts, and therefore subject to the contract. The 
fact that when he bought he did not suppose his tract 
extended over any of the channel in question is imina- 
terial, he kuew of Schaupp’s right to that channel. 

The mill-race proper enters the land of Fries about 220 
feet west of its southeast corner, runs nearly west-north- 
west some 600 feet, and connects with a natural channel 
of the Loup river which extends about northwest between 
the main land and an island, up beyond the Fries tract, 
and across the southwest corner of a tract then belong- 
ing to one Rounils, to the head of the island. The use of 
this channel was a necessary part of the proposed water- 
power scheme, and bad been promised by the owners of 
the proper:y throughout its entive length to Schaupp, 
in consideration of his locating and erecting the mill. 
At the time the mortgage herein referred to was 
taken, Rounds told the agent of the creditor who 
took the security “that he had agreed that Mr. Schaupp 
might use that watar through there.” That carries the 
right to the use of that channel down to where the chan- 
nel entered the land of Wall, who was one of the active 
parties in securing the location of the mill, and had 
promised the use of the water in the channel, and the right 
of way from it for the mill-race. 

There is another reason why the defendants can not 
prevail as to the right of way across the Ifries tract. By 
Fries’ testimony, Schaupp excavated the channel across 
his land in June, 1887. Schaupp remained in undisputed 
possession, and used the channel as an appurtenance to 
the niill, down to the time of the foreclosure sale, and 
whatever interest he had was appurtenant to the mill and 
passed by the sheriff’s deed. Schaupp leased the property 
from the plaintiff, and was in possession of the entire 
plant under the lease. Whatever possession, if any, the 
defendants had in the ditch during the continuance of 
such lease, they acquired from Schaupp by contract, 
knowing him to be in possession as plaintiff’s tenant. 
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They could not hold possession so acquired adversely to 
plaintiff, especially without notice to him. Schaupp’s 
possession under the lease continued until in July, 1897. 
Prior to that time, defendants holding their possession 
under plaintiff’s lessee, were holding under plaintiff, and 
were estopped to claim adversely to the plaintiff, until 
they had surrendered the possession. At the time Schaupp 
surrendered his lease, the ten years’ statute of limitations 
had fully run, and plaintiff’s title to an easement of right 
of way for the inill-race had ripened under the statute. 
All of the rights which the new decree gives the plaintiff 
in the mill-race and works above the mill and mill-pond 
were, we think, clearly appurtenant to the mill at the 
time of the foreclosure sale, and passed as against the 
defendants by the sheriff’s deed. 

Turning now to the question of the rights of the parties 
as to the land north of the mill site flowed by the mill- 
pond within the high banks of Hawthorne creek, we find 
that the race discharges the water into the pond. That 
the mill wheel is fed from the pond is shown by the maps 
and diagrams of both parties. To fill the pond is im- 
possible without flooding the land, and to use the power 
for the mill is impossible except the pond be filled. When 
Schaupp created the pond for the use of the mill, partly 
on the mill site and partly above it, the pond became an 
appurtenance to the mill, necessary and appropriate for 
use in connection therewith. If he had obtained title to 
the easement by donation toward the enterprise, it would 
have gone with the mill as an appurtenance. Having created 
the pond for use of the mill and then purchased the land it 
covers, while the fee in the land would not pass by sale of 
the mill and site, yet the easement of right of flowage, we 
think, would pass as an appurtenance to the mill property. 
The fact that Schaupp perfected his right to flow the land 
after the giving of the mortgage would not prevent it 
from so passing, the same as other betterments to the 
land in the form of buildings and machinery afterwards 
added to the premises, would so pass. Its use in connec- 
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tion with the mill was open and visible. It was an ap- 
parent easement as that term is used in law. If Schaupp 
had owned and sold the mill at the date of the sheriff’s 
deed, the easement would have passed by an implied 
grant. The owners of the fee continued to have the right 
to make use of the land in any way that did not lessen the 
enjoyment of such easement, but the mill property is the 
dominant estate. The decree gives plaintiff only such 
an easement. We are Satisfied with the holdings of this 
court above referred to, and are content to follow then 
without further argument, and, applied to the facts in 
this case, we think they support the findings and decree 
of the lower court. ; 

The trial court limited the rights of the plaintiff in the 
disputed property to such use as will yield for the mill 
15 horse-power through the water power plant, upon the 
theory, as we understand, that our former decision pre- 
vented its giving to plaintiff a right to any greater flow 
than had been obtained at the date of the foreclosed mort- 
gage. We do not so understand the matter. The dona- 
tions of the rights acquired by Schaupp were for the mill 
he proposed to build. Though he had not at the date 
of the mortgage acquired sufficient flow to give him power 
to run the mill to its full capacity, if he had done so 
afterwards under the subscription agreement, we think 
he could not deprive the mortgagee of the power ac- 
quired and used in operating the mill, after sale of the 
mill and appurtenances under foreclosure. Mr. Schaupp, 
as a witness for the defendants, testified that soon after 
he turned the water to the wheel he could grind at “half 
capacity,” and that the capacity of his mill required 40 
horse-power. While he also testified that his first wheel 
would develop but 15 horse-power under a three foot fall, 
he also testified that he in some manner increased the fall 
and the power obtained. We think it well established 
from the evidence that the fall obtained is greater than 
three feet, and do not think the limitation of plaintiff to 
the use of 15 horsepower is just, under the evidence, 
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neither do we think the plaintiff has well established his 
right to the use of more water than is sufficient to develop 
20 horse-power under the fall obtained. 

The decree rendered preserves the rights of the parties 
in a joint use of the property, and water, and water right 
to the extent that such joint use is proper and right under 
the evidence, and should, we think, be affirmed except in 
the following particular. A joint use of the mill-pond as 
a reservoir seems necessary to the enjoyment of the several 
rights of each party, and is, we think, intended to be given 
by the decree. The plaintiff has only an easement to main- 
tain the pond at its accustomed height; the enjoyment of 
such easement would not be disturbed by the defendants’ 
use of the property, in which they own the fee, for the 
purpose of allowing water to flow in and out, provided 
they do not interfere with plaintiff’s maintaining the pond 
at such height as to give him the power he is found to be 
entitled to. By the decree, before the defendants can so 
use the mill-pond, they will be compelled to make a canal 
on their own premises, diverging from the present canal 
and mill-race at the point where the present race enters 
the sonth half of the section, and a device to measure the 
water to which plaintiff is entitled is required to be placed 
at this point of divergence, to be maintained at the equal 
and joint cost of plaintiff and defendants. Plaintiff’s mill- 
race discharges into the pond; if defendants’ canal shall 
also discharge into the pond, it would be useless to meas- 
ure the water which flows through plaintitf’s separate 
mill-race. It must be true that the plaintiff, by knowing 
the capacity of his water wheel, may also know the height 
to which the water must be maintained in his flume to 
give him the specific power to which he has been found to 
be entitled. Instead of providing a measuring device, we 
think the decree should be modified so as io allow the 
plaintiff to use the quantity of water necessary to furnish 
such power, and to restrain him from using water in ex- 
cess of such amount. 

The decree should be so modified as to allow the plain- 
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tiff the use of sufficient water to develop 20 horse-power 
instead of 15, also, so as to require the plaintiff to pay 
two-fifths instead of one-third of the cost of keeping up 
the plant, as provided by the decree; and further, by strik- 
ing out the provision for maintaining a measure device, 
and, instead thereof, entering an order restraining the 
plaintiff from using more than the quantity of water re- 
quired to produce 20 horse-power under the fall obtained 
by maintaining the pond at its accustomed height, this 
restriction, however, to take effect only after the defend- 
ants shall become cutitled to the use of the pond by mak- 
ing their own canal leading thereto as provided by the 
decree. In all other respects, the decree should be 
affirmed. 

We therefore recommend that the cause be remanded, 
with direction to the district court to modify its decree in 
the above particulars only, the decree to stand as entered 
in all other respects. 


Fawcerr and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that this cause be remanded, with 
directions to the district court to modify its decree so as 
to allow the plaintiff the use of sufficient water to develop 
20 horse-power instead of 15, also, so as to require the 
plaintiff to pay two-fifths instead of one-third of the cost 
of keeping up the plant, as provided by the decree; and 
further, by striking out the provision for maintaining a 
measuring device, and, instead thereof, entering an order 
restraining the plaintiff from using more than the quan- 
tity of water required to produce 20 horse-power under 
the fall obtained by maintaining the pond at its accts- 
tomed height; such restriction to take effect only after 
the defendants shall have become entitled to the use of the 
pond by making their own canal leading thereto in ac- 
cordance with the decree; and in all other respects, that 


the decree stand affirmed. 
JUDGMENT ACCORDINGLY, 
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THOMAS BONACUM, JBISHOP, APPELLANT, V. WILLIAM 
MURPHY, APPELLEER.* 


FILtep Marca 17, 1904. No. 13,390. 


1. Ecclesiastical Tribunals: Crvm Courts: Revrew. The courts will 
not review the judgments or acts of the governing authorities of 
a religious organization with reference to its internal affairs, for 
the purpose of ascertaining their regularity or accordance with the 
discipline and usages of such organization, but they will inquire 
and determine whetber or not a church tribunal, which under- 
takes to expel a member, has been organized in conformity with 
the constitution of the church, and whether a member of such 
tribunal is disqualified under the rules and canons of the church 
from sitting as a judge in the case. These questions are not 
ecclesiastical and within the exclusive jurisdiction of the eccle- 
siastical tribunal, although the decisions of such tribunal, if prop- 
erly and legally constituted, would be binding on the civil courts 
on all matters properly before it for trial. 


2: Appeal: ENFORCING SENTENCE: INJUNCTION. Where a 
church tribunal of original jurisdiction proceeds to try and dis- 
cipline or expel a member of the society, and the member pro- 
ceeded against claims that the presiding judge is disqualified 
from acting on account of a challenge interposed before the com- 
mencement of the trial, and where such challenge has been dis- 
regarded and an appeal has been taken by the accused to an 
appellate church tribunal, the civil courts have jurisdiction to 
enjoin the enforcement of a sentence pronounced against the ac- 
cused until the appellate ecclesiastical tribunal has disposed of 


the appeal. 


3. Appeal: INguNncTIoN. Where the district court has enjoined the 
enforcement of a decree of an ecclesiastical court or the prosecu- 
tion of any civil action against the accused, until an appeal taken 
by him has been determined by the appellate ecclesiastical court, 
it is immaterial whether such appeal is suspensive or devolutive, 
as the injunction must be observed and obeyed until the appeal 
has been disposed of. 


4, Evidence: Review. Evidence examined, and held to warrant the 
finding of the trial court that an appeal taken by the defendant 
had not been determined or disposed of. 


APPEAL from the district court for Seward county: 
SAMUEL H. Sornrorerr, JuDGE. Affirmed. 


* Rehearing allowed. See opinion, p. 487, post. 
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C. H. Holland and Roscoe Pound, for appellant. 


M. D. Carey and Norval Brothers, contra. 


DUFFIE, C. 


The appellant, as bishop of the Roman Catholic church 
in the diocese of Lincoln, brought this action against the 
appellee, a priest of the mission of Seward in said diocese, 
to enforce the decretal order of the curia, the ecclesiastical 
court of the diocese, against the appellee for alleged wil- 
ful and continued disregard and violation of the canons, 
rules, regulations and discipline of said church, and for 
wilful disobedience to his superiors. For convenience the 
parties will be designated as in the court below, plaintiff 
and defendant. 

The plaintiff’s petition is in two counts, and sets out 
his cause of complaint in detail and at great length. The 
material allegations are, however, the following: After 
alleging that he is bishop of the diocese of Lincoln, which 
comprises that part of the state of Nebraska south of the 
Platte river, it is stated that the mission of Seward 
comprises certain real estate upon which is located a 
church and parsonage and also certain real estate and the 
church building thereon at Ulysses. In 1897 the defend- 
ant was appointed to this mission and took up his abode 
in the parsonage at Seward; that by virtue of the laws, 
canons, statutes, discipline, rules and regulations of the 
Roman Catholic church, the plaintiff is invested with the 
power and authority to transfer at his pleasure any priest, 
pastor or rector from any parish or mission within the 
diocese of Lincoln as an administrative act, and also, if 
required by the nature of the case, by a judicial act; that 
in the exercise of his prerogative he suspended and trans- 
ferred the defendant. from the mission of Seward on May 
5, 1900, and thereafter appointed as rector or priest of 
said mission the Reverend John A. Hays; and that on 
April 5, 1900, in the exercise of his authority he trans- 
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ferred the defendant from the mission of Seward to that 
of Red Cloud, in Webster county, Nebraska; that it was 
the duty of the defendant under the rules and regulations 
of the church to immediately comply with such sentence 
of transfer upon the same being known to him, but that 
he failed and refused, and still refuses, to vacate and sur- 
render to the plaintiff possession of the church and church 
furniture and fixtures, sacred vessels, vestinents, and 
other church property belonging to the church in said 
mission of Seward. It is further alleged that on July 14, 
1900, the plaintiff commenced an action in the district 
court for Seward county, reciting in his petition the 
foregoing facts and asking, among other things, that the 
defendant be restrained and enjoined from entering into 
either of said church edifices in said mission of Seward, 
and from exercising any of the rights of a priest or rector 
in said mission, and from collecting the revenues of said 
church in said mission and from hindering or in any 
manner interfering or preventing the Reverend Jolin A. 
Hays from performing his duties as a priest or rector in 
said mission; that after a partial hearing in said cause 
and before the case was submitted to the court, the plain- 
tiff dismissed that action without prejudice, but that, 
notwithstanding said dismissal, the court proceeded, 
wholly without jurisdiction, to render judgment in said 
cause; and it appearing to the satisfaction of the court 
that the defendant had appealed from the sentence and 
order of transfer and suspension made by the plaintiff on 
the 5th of April, 1900, and that no final decision had been 
made, or at least had not been promulgated on said appeal, 
the court, on the 6th day of January, 1902, acting wholly 
without jurisdiction, ordered and decreed that the plain- 
tiff be enjoined from further proceeding in the civil courts 
until the defendant’s appeal had been heard and deter- 
mined by an ecclesiastical court having power and juris- 
diction to hear and determine the same; and it is alleged 
that said appeal had been heard and determined by the 
sacred congregation of propaganda at Rome, the highest 


33 
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court of the Roman Catholic church and the tribunal hav- 
ing power and appellate jurisdiction to determine the 
matter. The second count of the petition alleges that on 
January 23, 1901, the plaintiff, in the further exercise of 
his prerogative, excommunicated the defendant and ex- 
pelled him from the jurisdiction of the diocese of Lincoln 
for misdemeanors committed and gross insubordination, 
which acts and misdemeanors are in violation of the laws, 
canons, statutes, discipline and regulations of the church; 
that notice thereof had been communicated to the defend- 
ant, and since that time defendant has had no right or 
authority to act or officiate as a priest or rector of the 
mission of Seward in any capacity whatever, or to hold 
possession of the church edifices, the sacred vessels, vest- 
ments, furniture and fixtures belonging thercto; that, not- 
withstanding this, the defendant, in defiance of the laws, 
cunons and discipline of the church, has usurped the rights 
of said mission and of the priest and rector thereof, and 
forcibly intruded into each of the church edifices belong- 
ing to the mission, and assumed to exercise all the func- 
tions of a priest, and forcibly and wrongfully excluded 
from said churches and rectory the Reverend John A. 
Hays, and prevented him from officiating as priest of said 
mission; that he is collecting the revenues of said church ; 
that plaintiff has exhausted all the resources known to 
the ecclesiastical law and is powerless to prevent the fur- 
ther unlawful acts of the defendant save in a court of 
equity; and he therefore prays that the defendant be re- 
strained and enjoined by an order of the court from enter- 
ing into any of the said church edifices or the rectory in 
said mission, or from exercising any of the rights and 
privileges of a priest therein, and from officiating or as- 
suming to act as a priest or rector of the church in said 
mission of Seward, and from hindering or interfering 
with or in any manner preventing the Reverend John A. 
Hays from performing his duties as priest or rector of 
said churches in said mission. 

The defendant in his answer admits that plaintiff is 
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bishop of the diocese of Lincoln; that the mission of 
Seward is in said diocese and comprises the parsonage 
and churches in Seward and Ulysses; that deféndant took 
possession of the mission in 1897, and has ever since and 
does now reside in the parsonage at Seward; that since 
his appointment he has held possession of the mission and 
performed the duties of minister therein; he denies that 
the laws of the church have clothed a bishop with power 
at all times to remove a pastor from one mission to an- 
other in his diocese, and avers that under the laws of the 
church a pastor can not be removed against his will, ex- 
cept by a fair and impartial trial; he alleges that the 
plaintiff gave him notice to appear at Lincoln, Nebraska, 
on the 20th of March, 1900, to answer to charges pre- 
ferred against him; that he appeared on that date and, 
before issues were joined, objected and challenged the 
right of the bishop to sit in judgment in the case, for the 
reason, among others, that the bishop was his enemy and 
prejudiced against him, and that within ten days there- 
after he sent his objection, challenge and appeal to the 
highest church court, and that said objection, challenge 
and appeal have never been adjudicated by that court; 
he admits that again in October, 1900, he was summoned 
before the bishop in the second case, but he repeated the 
same objection, challenge and appeal, and immediately 
sent the same to the highest court of the church, and that 
the same has never been adjudicated by that court. In 
a supplemental answer filed by the defendant it is alleged 
that on January 6, 1902, the district court for Seward 
county rendered a judgment against the plaintiff in an 
action between plaintiff and defendant, which action was 
founded on the first ecclesiastical judginent mentioned and 
deseribed in the petition in this action; that the judgment, 
among other things, enjoins plaintiff from commencing 
any other civil action involving the same controversy, until 
the defendant’s appeal taken from the bishop’s judgment 
has been determined by the highest ecclesiastical tribunal 
of the Roman Catholic church baving power and jurisdic- 
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tion to hear and determine the matter complained of, and 
until the same is determined by the highest judicature of 
the Roman Catholic church. The defendant’s answer is 
made a cross-bill, and affirmative relief is sought by way 
of an injunctional order against the plaintiff from in any 
manner or way interfering or intermeddling with the de- 
fendant as priest or rector of the church in the mission 
of Seward, until the challenges, protests and appeals of 
the defendant now pending and undetermined in the 
highest church court of the Roman Catholic church are 
finally heard and settled by said court. 

The plaintiff’s reply alleges that the decree and judg- 
ment of January 6, 1902, is null and void, for the reason 
that, before said cause was submitted to the district court, 
the plaintiff had dismissed his action and the court had 
no jurisdiction to proceed and enter judgment against the 
plaintiff. It is alleged that the defendant did not in that 
action file any cross-petition or set up any counter-claim 
or set-off that would entitle him to affirmative relief or 
give the court jurisdiction to proceed after the dismissal 
of plaintiff’s case, and that said order was not made to 
enforce any ecclesiastical decision; it is further averred 
that the district court for Seward county had no jurisdic- 
tion to restrain the plaintiff as bishop from exercising his 
ecclesiastical rights in the government of his diocese in 
relation to the discipline of priests therein or the dis- 
charge of their ecclesiastical duties in the several parishes 
of that diocese; it is further alleged that the defendant 
has been lawfully convicted and sentenced to removal, sus- 
pension, excominunication and expulsion from the Romau 
Catholic church by an ecclesiastical tribunal of that 
church having power and jurisdiction to hear and deter- 
nine the matter, and that such conviction and sentence, 
and each of them, have been finally determined by the 
highest judicial judicature of the church. On the final 
hearing, the court fouud all the issues against the plain- 
tiff and in favor of the defendant, and entered a decree 
dismissing the plainti{t’s petition. 
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The decree of January 6, 1902, entered in the prior ac- 
tion between these same parties, contains the following 
provision : 

“It is further considered and decreed by the court that 
the plaintiff be and he hereby is enjoined and restrained 
from in any way or manner whatsoever interfering with 
or meddling with the defendant William Murphy as priest 
or rector of the Roman Catholic church within the plain- 
tiff’s Nebraska mission comprising the parishes of Seward, 
Nebraska, and Uylsses, Nebraska, and the said plaintiff 
is further enjoined and restrained from in any way or 
manner whatsoever commencing or prosecuting any suit 
or other proceeding in the civil courts on the matters com- 
plained of in his petition, until the defendant shall have 
been duly and lawfully convicted and sentenced by an 
ecclesiastical tribunal of said Roman Catholic church 
having power and jurisdiction to hear and determine the 
matters complained of, and until the same is determined 
by the highest judicial judicature of said Roman Catholic 
church.” 

It is claimed that the decree entered in that case, in so 
far as it afforded the defendant affirmative relief, is void, 
because of want of jurisdiction in the court to enter it. 
We have carefully examined the defendant’s answer in 
that case and, while there is nothing therein denominated a 
“cross-bill,” there are many allegations upon which affirm- 
ative relief to the defendant could properly be founded, 
and the defendant’s prayer, based upon these allegations, 
asked the relief granted by the decree. That the court 
ought not to interfere with the regular exercise of his 
ecclesiastical duties by the bishop is too well established 
to need discussion, and if the decree be construed to enjoin 
the bishop from proceeding against the defendant in mat- 
ters of church discipline, and in accord with the rules of 
the church, then, while we can not say that it would be 
absolutely void in that respect, it would be so irregular 
that effect ought not to be given it, unless its terms are so 
plain as to avoid any other construction. But that the 
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court had ample jurisdiction, under the circumstances, to 
enjoin the bishop from instituting and prosecuting fur- 
ther civil actions until defendant’s appeal had been de- 
termined can not be doubted; and whether the decree was 
warranted by the evidence, or is one which should not 
have been made, is not a question now open to argument. 

A somewhat analogous question was before the court in 
State v. Baldwin, 57 Ia. 266, and it was said: 

“If these articles of discipline in any way qualify the 
right of the trustees to control the use of the house they 
should have been presented to the court in the injunction 
proceeding, and insisted upon as a reason why the order 
entered in that proceeding should not have been made. If 
they were called to the attention of the court in that pro- 
ceeding, and notwithstanding the court erroneously or- 
dered the trustees to do what is beyond their power, the 
order may, upon proper proceedings, be reversed. But 
the order of the court, even if erroneous, was not void. 
The court had jurisdiction of the parties and of the sub- 
ject-matter and its adjudication can not be disregarded 
with impunity. So long as it remains unreversed it must 
* be obeyed. There would be an end of ail subordination 
and social order, if parties could disregard judicial or- 
ders, and when proceeded against for contempt, call in 
question the correctness of the order itself.” 

In our opinion the decree, in so far as it restrained the 
bishop from commencing an action in the civil courts until 
the defendant’s appeal had been determined, was not be- 
yond the power of the court to make, and that order should 
be enforced. 

The two questions of paramount importance are, first, 
did the ecclesiastical court convened by the plaintiff at 
Lincoln have, under the circumstances, power or author- 
ity to proceed to judgment against the defendant; and, 
second, if so, have the appeals taken by the defendant been 
determined by the appellate ecclesiastical court? The law 
is well settled in this state that civil courts will not re- 
view or revise the proceedings or judgment of church 
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tribunals, constituted by the organic laws of the church 
organization, where they involve solely questions of church 
discipline or infractions of the laws and ordinances en- 
acted by its ruling body for the government of its officers 
and members. Pounder v. Ashe, 44 Neb. 672; Bonacum 
r, Harrington, 65 Neb. 831. 

Tn Pounder v. Ashe, the rule announced in Watson v. 
Joncs, 18 Wall. (U. S.) 679, relating to the power of the 
civil courts to inquire into the authority of an ecclesiasti- 
cal tribunal, was followed and adopted. It was there said: 

“It may be said here also that no jurisdiction has been 
conferred on the tribunal to try the particular case before 
it, or that, in its judgment, it’ exceeds the powers con- 
ferred upon it, or that the laws of the church do not au- 
thorize the particular form of proceeding adopted, and in 
a sense often used in the courts; all of those may be said 
to be questions of jurisdiction. But it is easy to see that 
if the civil courts are to inquire into all these matters, the 
whole subject of the doctrinal theology, the usages and 
customs, the written laws and fundamental organization 
of every religious denomination may, and must, be ex- 
amined into with minuteness and care, for they would 
become in almost every case the criteria by which the valid- 
ity of the ecclesiastical decree would be determined in the 
civil court. This principle would deprive these bodies of 
the right of construing their own church laws, * * * 
and would in effect transfer to the civil courts, whcre 
property rights were concerned, the decision of all ecclesi- 
astical questions.” 

This doctrine was reaffirmed in Bonacum v. Harrington, 
supra, and is now too well settled in this state to be ques- 
tioned or doubted. Relying on this rule, the plaintiff in- 
sists that he being the governing authority of the diocese 
of Lincoln, his action in relation to the trial of priests and 
the enforcement of the rules and regulations of the church 
can not be questioned by the civil courts; that he has 
exclusive original jurisdiction in such matters, and that 
relief can be obtained only by an appeal to a higher 


472 NEBRASKA REPORTS. [Vou 71 


Bonuncum v. Murphy. 


ceclesiastical body. When Father Murphy was called to 
answer before the euria or church court at Lincoln, he 
interposed a challenge to the plaintiff as the judge of said 
court, upon the ground. among others, that hie was preju- 
diced against him and a bitter personal enemy.  De- 
fendant asserts that, when a challenge of this character 
is interposed, the matter of the qualification of the judge 
objected to must be submitted to arbiters, one to be chosen 
by the judge, one by the defendant, and, if they can not 
agree, a third is to be selected by them. In support of 
this contention he inivoduced a translation from the de- 
cretals of Pope Gregory IX, Book 2, title 28, chapter 31, 
as follows: . 

“Challenged judge must appoint arbiters upon whose 
determination of sufficiency depends whether he can act. 
You ask to be instructed, when one refuses a judge as 
suspected, whether he nust allege the cause for suspicion, 
and whether he is bound to prove it unless it is manifest. 
Also whether the Judge can proceed in the business, if he 
who made the objection of suspicion does not wish or can 
not prove cause in court. To your consultation we answer 
that, when anyone proposes that he has a judge who is 
suspected he allege the cause of suspicion before the same 
judge; but the parties should be compelled by the judge to 
agree on some persons not very distant; before whom if 
the case of suspivion is not proved within a suitable time, 
and not till then, shall the judge make use of his author- 
ity. But if the cause of suspicion is sustained by them, 
the judge objected to is bound to refrain from taking 
cognizance of the cause.” 

Defendant also introduced in evidence the decretals of 
Pope Gregory IX, Book 2, title 28, chapter 61, as follows: 

“Challenged Judge,—continued: Because by a special 
care has it been provided for that no one may presume to 
promulgate against anyone a sentence of excommunica- 
tion, unless a suitable admonition be previously given; 
wishing also to so provide that the party thus admonished 
may not under the pretext of a frusirating appeal be able 
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to evade the trial of him who gave the admonition: We 
enact that if he alleges that he has a judge who is suspected 
he shall assign in the presence of the same the cause of 
suspicion; and he together with his adversary (or if it 
happens that he have no adversary), then with the judge, 
shall together elect arbiters; or if they can not come to 
an agreement without malice, this shall elect one, and that 
the other, to take cognizance of the reason for suspicion; 
and if they can not come to an understanding they shall 
call in a third, in order that what two of them shall decree 
may have the strength of durability; and let them under- 
stand that they are bound to adhere faithfully to it by an 
order from us in virtue of obedience under a severe con- 
maud. If the legitimate reason for the suspicion is not 
proved before them within suitable period of time, the 
judge may use his jurisdiction. But if it is legitimately 
proved, with the consent of him who alleged the reason 
of suspicion, the judge who is objected to must commit 
the atfair to a suitable person or transfer it to a superior, 
in order that proceedings should go on in the manner 
prescribed.” 

This challenge interposed by the defendant raised not 
simply a question of the jurisdiction of the court to try 
the case, but of the disqualification of the judge presiding 
in the court. A court may have ample or even exclusive 
jurisdiction to try a case, and yet the judge presiding may, 
on account of bias or partiality or interest in the case or 
of his kinship to one of the parties, be disqualified to sit 
in the case. Such is the case in our probate courts. They 
have exclusive jurisdiction in probate matters, and yet the 
probate judge can not act in those cases where the statute 
disqualifies him. The question here for our determination 
is not whether the curia at Lincoln had jurisdiction, but 
whether the judge presiding therein was disqualified from 
trying this particular case. For the plaintiff it is con- 
tended that the decretal orders above quotei are not in 
force in the United States and are not applicable to the 
particular proceeding had against the defendant. A re- 
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orders offered in evidence would unduly extend this opin- 
ion. It is sufficient to say that we are not satisfied that 
plaintiff’s contention is upheld by the evidence and are 
entirely satisfied with the holding of the district court, 
the more so from the fact that the first idea in the admin- 
istration of justice is that a judge must necessarily be free 
from all bias and partiality, and it would be a reflection 
upon the church to which both parties owe their allegiance, 
if it could be asserted and maintained that one put upon 
trial could not show the disqualification of the judge before 
whom he was cited to appear, but was compelled to sub- 
mit his case to an interested party, or one sv embittered 
against him that a fair trial could not be hoped for or 
expected. It is the rule of the civil courts that a judg- 
ment entered by a judge disqualified to act in the case is 
absolutely void. Walters v. Wiley, 1 Neb. (Unof.) 235, 
and cases cited. And if the canons of the church are to 
be regarded as the rules or statutes controlling the pro- 
ceedings of the ecclesiastical courts, then, on principle, 
the same rule should apply to a sentence pronounced by an 
ecclesiastical judge disyualified from sitting in the case. 
If we properly understand the record befure us, it is 
claimed by the plaintiff that, in the proceedings, or at 
least one of the proceedings, had against Father Murphy, 
he was acting as a “judge delegate,” and that a challenge 
or objection to a judge delegate does not oust him of au- 
thority to try the case. Referring to this phase of the case, 
we have to say that there is no allegation in the petition 
that in either of the proceedings brought against Father 
Murphy in the church curia at Lincoln the bishop was 
acting as a judge delegate, and a careful examination of 
the evidence fails to disclose any license or commission 
from any of his superiors vesting him with that authority. 
Both of the decrees made by the curia at Lincoln against 
the defendant are signed “Thomas Bonacum, Bishop of 
Lincoln, Judge Ordinary,” and as we read the record of 
the proceedings had in those cases it was not claimed that 
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the plaintiff was acting as a judge delegate in either case. 
Indeed the record in the second proceeding seems to con- 
tradict that claim, as the following quotation taken there- 
from will show: 

“Before rendering a decision in the case of the Diocese 
of Lincoln v, Rev. William Murphy now before this curia, 
we deem it proper first of all to pass upon the exceptions 
and the alleged appeals which the Rev. Murphy claims to 
have made, and by which he pretends that this curia is de- 
prived of all jurisdiction over him. (See Exhibits F and 
K.) In his answer to the citation of December 10, 1900, 
he says: ‘I beg to inform you again that in all the mat- 
ters referred to, you have lost all jurisdiction by my appeal 
and challenge of March 20 (1900) and by my appeal of 
October 1, 1900’ As regards the alleged challenge of 
March 20, 1900, we have to say—as the record of the curia 
will also show—that no challenge was made on March 20, 
1900. If any challenges have been made since that time 
they are to be regarded as irregular and invalid, inasmuch 
as they set forth no reasons why the challenge is made. 
Where a judge dclegate is challenged it is not necessary 
to give any reasons for the challenge; but where a judge 
ordinary is challenged it is necessary to set forth the rea- 
sons in writing, otherwise the challenge may be disregarded 
with impunity. (See De Angelis De Recusationibus, L. 
II, Tit. XXVIII; Smith’s Elements HU, No. 1038.)” 

A consideration of these matters makes it apparent to 
us that the bishop in the proceedings referred to was act- 
ing as judge ordinary and not as judge delegute, and has 
so represented and designated himself by the record of his 
own court. 

The court did not intend by the language used in Wat- 
son v. Jones, supra, to establish a rule depriving a member 
of a church society of a right to resort to the courts in 
cases where those pretending to act for the society have 
absolutely no right, authority or power. This is well illus- 
trated by the holding in a later case, Bouldin v. Alexander, 
15 Wall. (U. 8.) 131. It is there said; 
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“This is not a question of membership of the church, 
nor of the rights of members as such. It may be conceded 
that we have no power to revise or question ordinary acts 
of church discipline, or of excision from menibership. We 
have only to do with vights of property. As was said in 
Shannon v, Frost, 3 3. Mon. (IXy.) 258, we can not decide 
who ought to be members of the church, nor whether the 
excommnunicated have been regularly or irregularly cut off. 
We must take the fact of excommunication as conclusive 
proof that the persous exseinded are not members. But 
we may inquire whether the resolution of expulsion was 
the act of the church, or of persons who were not the 
church, and who consequently had no right to excommuni- 
cate others. And, thus inquiring, we hold that the action 
of the small minority, on the 7th and 10th of June, 1867, 
by which the old trustees were attempted to be removed, 
and by which a large number of the church members were 
attempted to be exscinded, was not the action of the 
church, and that it was wholly inoperative. In a congre- 
gational church, the majority, if they adhere to the organ- 
ization and to the doctrines, represent the chureh. An ex- 
pulsion of the majority by a minority is a void act.” 

Hatfield v. De Long. 15 Tnd. 207, 51 LL. R. A. 751, is a 
good illustration of the rule that the civil courts will inter- 
fere to prevent a trial by an ecclesiastical court, the mem- 
bers of which are disqualified to sit in the case. The 
petition in that case alleged the following facts: The 
appellant was, on a trial had, expelled from the society. 
He took an appeal to the quarterly conference. The or- 
ganic law of the society authorizes an appeal to the quar- 
terly conference but no higher. It provides that on appeal 
the trial shall be had before a tribunal of five, two to be 
chosen by the accused, two by the quarterly conference, 
and a fifth by the four: That no person shall sit as a 
member of the appellate tribunal who sat in judgment 
at the original trial: That a decision of a majority of the 
appellate tribunal shall be final, and that any member who 
refuses to abide by such decision shall be expelled without 
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further trial. Appellees constitute the quarterly confer- 
ence. Appellant chose two competent persons to act as 
members of the appellate tribunal. Appellees, with the 
fraudulent purpose of depriving appellant of the benefits 
of his appeal, selected two of their number to act as 
members of the appellate tribunal who had sat in judg- 
ment at the original trial. These two refused to consider 
the selection of anyone as the fifth member of the ap- 
pellate tribunal except a certain person who is in the 
conspiracy to deprive appellant of the benefits of an 
appeal, and whose purpose is to join the other two in 
denying appellant a fair hearing. A demurrer to this 
petition was sustained by the trial court, but this -zhold- 
ing was reversed on appeal; the court, after stating and 
recognizing the general doctrine that the civil courts will 
not interfere to review the decision of an ecclesiastica) 
court, gave the followimg reasons for reversing the trial 
court: 

“The foregoing considerations, however, do not dispose 
of this appeal. The cases that have been spoken of pre- 
supposed the existence of an ecclesiastical judicatory in 
accordance with the organic law of the’chureh. The mem- 
ber, by joining, agrees that the church shall be the ex- 
clusive judge of his right to continue. [or the purpose 
of trying a member on charges of having violated the 
rules of the church or the laws of God, the church is the 
tribunal created by the organic law. The member has 
consented that, for all spiritual offenses, he will abide 
the judgment of the highest tribunal organized under the 
constitution of the church. But he has not consented to 
submit to usurpation. As Mr. Justice McCabe said in , 
Smith v. Pedigo, 145 Ind. 361, 407, 32 L. R. A. 838, 843: 
‘It must be the act of the church, and not. the act of 
persons who are not the church” In this case, it 
is diselosed that appellant has proceeded as far as 
he can within the church. He was compelled either 
to submit his appeal to a tribunal organized in de- 
fiance of the constitution of the church, or to appeal 
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to the secular courts. If the secular courts are without 
jurisdiction to grant relief, it is apparent that, on the 
facts alleged in the complaint, the question of appel- 
lant’s guilt or innocence of a spiritual offense will be 
determired by an unconstitutional tribunal. This court 
will have nothing to do with the charge of a spiritual 
offense. That is an ecclesiastical question purely. But 
the inquiry, whether or not the tribunal has been or- 
ganized in conformity with the constitution of the church, 
is not ecclesiastical. It is the same question, and that 
only, that may arise with respect to any voluntary asso- 
ciation such as fraternal orders and social clubs. The 
assertion of jurisdiction in such a case is not an inter- 
ference with the control of the society over its own mem- 
bers; but, on the contrary, it assunies that the constitu- 
tion was intended to be mutually binding upon all, and it 
protects the society in fact by recalling it to a recogni- 
tion of its own organic law.” 

In the celebrated case of Chase v. Chency, 58 Tl. 509, 
some question was made as to the constitution of the 
court by which the appellant was tried. In the opinion 
delivered by Mr. Justice Thornton, language was used 
indicating that the civil courts would not inquire into the 
legality of the organization of the ecclesiastical court. 
Chief Justice Lawrence and Mr. Justice Sheldon, while 
fully concurring in the conclusion reached, filed a sepa- 
vate opinion, giving their views upon that question. 
They say: 

“We understand the opinion as implying, that in the 
administration of ecclesiastical discipline, and where 
there is no other right of property involved than the loss 
of the clerical office or salary, as an incident to such dis- 
cipline, a spiritual court is the exclusive judge of its own 
jurisdiction, under the laws or canons of the religious 
association to which it belongs, and its decision of that 
question is binding upon secular courts. This is a prin- 
ciple of so grave a chavacter, that, believing it to be er- 
voncous, we are constrained to express our ‘dissent upon 
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the record. We concede, that when a spiritual court has 
once been organized, in conformity with the rules of the 
denomination of which it forms a part, and when it has 
jurisdiction of the parties and the subject matter, its 
subsequent action in the administration of spiritual dis- 
cipline will not be revised by the secular courts. The 
simple reason is, that the association is purely voluntary, 
and when a person’ joins it he consents, that for all 
spiritual offenses, he will be tried by a tribunal organized 
in conformity with the laws of the society. But he has 
not consented that he will be tried by one not so organ- 
ized, and when a clergyman is in danger of being degraded 
from his office, and losing his salary and means of liveli- 
hood by the action of a spiritual court, unlawfully con- 
stituted, we are very clearly of opinion he may come to 
the secular courts for protection. It would be the duty 
of such courts to examine the question of jurisdiction, 
without regard to the decision of the spiritual court 
itself, and if they find such tribunal has been organized 
in defiance of the laws of the association, and is exercis- 
ing a merely usurped and arbitrary power, they should 
furnish such protection as the laws of the land will give. 
We consider this position clearly sustainable, upon prin- 
ciple and authority.” 

On the first hearing in Pounder v. Ashe, 36 Neb. 564, it 
was held that this court would inquire whether or not 
the organic rules aud forms of proceeding prescribed by 
the ecclesiastical body have been followed. In other 
words, whether a court properly constituted and having 
jurisdiction of the matter before it had proceeded in a 
regular manner with the trial. Cn the rehearing it was 
held that, after the highest ecclesiastical court had deter- 
mined that the court of original jurisdiction had pro- 
ceeded regularly and had affirmed its finding, this court 
would not review such holding. Tt will be noticed how- 
ever that in that case the highest court known to the 
church society to which Ashe belonged had affirmed the 
proceedings of the trial court, while in the case at bar 
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the appeal taken by Father Murphy from the judgment 
of the curia at LincoJn had not been determined at the 
time the injunction was issued, and that decree only at- 
tempted to stay the hand of the bishop until the appel- 
late ecclesiastical conrt had passed upon the question. 

In Watson v. Jones. supra, and in the cases heretofore 
coming before this court, the opinions have proceeded upon 
the theory, either that the highest court of the church had 
settled the question of jurisdiction, or that the court whose 
judgment it was sought to review had been properly and 
legally constituted, and that no appeal had been taken 
from its decision. The rules governing Catholic church 
trials are much more liberal in behalf of the accused than 
are those prevailing in the civil courts, it being laid down 
that the omission of a substantial formality vitiates and 
annuls the judgment pronounced. In Smith’s New Pro- 
cedure, which both parties cited as authority in Catholic 
church trials, it is said in article 43, section 2: 

“The rule of law is ‘gue contra jus frunt debent utique 
pro infectis haberi, hence all canonists teach that the 
omission of a substantial formality during the trial viti- 
ates and annuls the entire proceeding. * * * When the 
trial is null by defect in the proceedings, the sentence 
passed after such trial will also be null and void and hive 
no effect whatever. For the law prescribes indeed that the 
guilty shall be punished, but it prescribes also that they 
shall be punished by the forms of law. These forms are 
considered by the law the essential means of finding out 
the truth.” 

In Pounder v. Ashe, supra, this court has adopted the 
rule that, where the construction of a canon or rule of the 
church is in controversy, it will accept the construction put 
thereon by the highest church authority, and that, where 
the regularity of the proceedings of an inferior ecclesiasti- 
cal court are passed on by the highest governing authority 
of the church and the regularity of the proceedings sus- 
tained, this court will accept such decision as final and 
conclusive. And in Bonacum v, Harrington, supra, it was 
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held that the decree of the highest church power in the 
state when not appealed from, would also be accepted by 
the court as a correct exposition of the question in contro- 
versy; but we have never gone so far as to say that we 
would enforce the orders of an ecclesiastical court, the 
members of which are disqualified from acting, or that we 
would accept as conclusive the construction put upon the 
canons and rules of the church by an inferior ecclesiastical 
tribunal, when that construction was a matter of contro- 
versy, and anappeal had been taken therefrom to a higher 
ecclesiastical body, and was still a matter for the decision 
of the highest governing authorities of the church. The 
parties have devoted considerable time to the question 
whether, under the rules governing church trials, an appeal 
taken from the decrees of the curia at Lincoln would have 
the effect of staying the execution of such decrees. A re- 
view of the evidence offered by the parties is rendered un- 
necessary for the reason that, by the injunctional order of 
January 6, 1902, the plaintiff was prohibited froin bringing 
a civil action against the defendant until the appeal then 
taken had been determined by the highest church author- 
ity, and this iujunction had never in any manner been set 
aside or modified. 

Before proceeding to examine the evidence relating to 
the decision of the appeal taken by Father Murphy from 
the order or decree of the bishop, we might premise by 
saving that it is the plaintiff's contention that no chal- 
lenge was interposed by the defendant to the qualification 
of the bishop to sit as a judge in that case, and it is said 
that Father Murphy, at the time and before pleading to 
the charge against him, desired to read a “statement,” and 
that he at no time interposed or offered to read a “chal- 
lenge.” The record shows that when called upon to plead, 
Father Murphy asked to read a statement, but this priy- 
ilege was denied him, and he was told that he would have 
opportunity after entering his plea to the charge to make 
such statement as he desired. He then attempted to read 
his statement, but was interrupted and great confusion 

34 
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prevailed; he then attempted to file the statement with 
the secretary of the court, but this was refused under the 
direction of the plaintiff. This statement, or a copy 
thereof, is in the record before us, and it plainly contains 
a challenge setting forth numerous reasons why the plain- 
tiff should not sit in the trial of the case. When the plain- 
tiff says that Father Murphy did not interpose a challenge, 
that he merely offered a statement, he is making a play 
upon words, it being evident that it was known that this 
statement was in reality a challenge which, according to 
the forms of procedure formulated by the Roman Catholic 
church for the trial of cases, had to be interposed before 
the defendant entered a plea to the charges against him. 

In Droste-Messmer, Canonical Procedure, chapter 3, ar- 
ticle 2, it is said: ‘“Recusation is only a dilatory not a 
peremptory exception, and must be made in writing to the 
judge himself before the public pleading begins. After 
that time the recusant can enter this plea only upon mak- 
ing an affidavit that he had no knowledge of the reasons 
for the challenge before, or in case the grounds of the 
challenge arose, only afterwards.” In a note to this article 
it is said: “It is the nature of a recusation that it must 
be made before the person thus challenged begins to ex- 
ercise his jurisdiction. To let him do this would be to 
admit his authority.” 

The argument, therefore, that there was no challenge, 
or that it was not offered at the proper time, is wholly 
without foundation and needs no further discussion. What 
is claimed to be an order of the sacred congregation of the 
propaganda fide disposing of Father Murphy’s appeal, is 
contained in a letter addressed to the bishop of date April 
13, 1901, and signed by Cardinal Ledochowski and Aloy- 
sius Veccia, which is as follows: 


“SacrED CONGREGATION OF THE PROPAGANDA OF THE FAITH. 
“Protocol No. 43771. Rome, April 13, 1901. 


“Concerning the appeal of Rev. William Murphy. 
“Rr. Rev. AND Dear Sir: In reply to your letter of the 
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18th of March last, in which you make inquiry as to 
whether Rey. William Murphy, a priest of the Diocese of 
Lincoln, had appealed to this Sacred Congregation. of 
Propaganda against a sentence of your Diocesan Curia, I 
have to inform you that the aforementioned priest did on 
the 20th of March, 1900, forward an appeal, but it was 
rejected; and that again on the Ist day of October, 1900, 
he made another appeal against a mandate which you had 
issued to him in your letter of the 29th of September of 
the same year, but that appeal was likewise rejected. 
“Praying Almighty God to keep you in his holy keeping, 
“T am, Rt. Rev. and dear Sir, 
“Your most devoted Servant, 
“M. CARDINAL LEDOCHOWSKI, 
“ALOYSIUS VEcCIA, Secretary.” 


It is claimed that this is the original order disposing 
of Father Murphy’s appeal, and in support of this theory 
the deposition of Francis Merchetti, auditor of the apos- 
tolic delegation to the United States and acting apostolic 
delegate for the church in the United States, was taken. He 
_ testifies that Cardinal Ledochowski was, at the date of the 
letter, prefect of the sacred congregation of propaganda fide 
and that Aloysius Veccia was secretary thereof. He states 
(and this is conceded by the parties) that the sacred con- 
gregation of the propaganda fide at Rome is the supreme 
tribunal for the determination of all questions relating to 
the spiritual and temporal affairs of the Roman Catholic 
church in the United States; that the officers of said tri- 
bunal are the prefect and secretary; that the decisions of 
the propaganda being determined, it is reduced to writing 
signed by the prefect and secretary and the original docu- 
ment is forwarded to one of the parties interested. He 
further states that the letter above set out is not a copy, 
but the original decree or decision entered in the case. 
This evidence is all objected to as incompetent, and we 
incline to the belief that the objection was well taken. We 
know of no court which is not required to keep some 
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record of its proceedings. In the trial had in the curia at 
Lincoln a very complete and minute record was made of 
all the proceedings in the case, and if there is a court 
ecclesiastical or of other kind which fails to make a record 
of its orders and decisions, then certainly the best evidence 
of what such unrecorded orders and decisions may be is 
the evidence of a member of the court. If the rules of the 
court require its decisions to be recorded, then a copy of 
the record properly identified is the best evidence of the 
decision: But if the rules do not require such a record to 
be made, we are unable to see how anyone except some 
member of the court participating in the decision is quali- 
fied to say what that decision is or was. The Ictter on its 
face shows that it was written in reply to an inquiry made 
by the plaintiff herein, and does not purport to be a de 
cision of the appeal, but speaks of that decision as a past 
event, something that had taken place prior to the writing 
of the letter. The language is: “I have to inform you 
that the aforementioned priest did on the 20th of March, 
1900, forward an appeal, but it was rejected, and that 
again on the Ist day of October, 1900, he made another 
appeal against a mandate which you had issued to him in 
your lettcr of the 29th of September of the same year, but 
that appeal was likewise rejected.” The letter clearly 
speaks of the decision on these appeals as having been 
made at some time prior to the writing of the letter, and 
can not, as we see, be construed as an order then made 
rejecting these appeals or affirming the orders appealed 
from. Other letters from Rome were also offered touching 
this appeal, as well also as a document certified by a no- 
tary whose certificate was further attested to be in due 
form by officers of the government of Italy, in which he 
states that, at the request of Monsignor Veccia, secretary 
of the sacred congregation of the propaganda fide, he went 
to the secretary’s office and was there shown a letter by 
the custodian of the archives addressed to Bishop Bona- 
cium, a copy of which shows it to be the same letter above 
copied, This evidence was clearly incompetent, as we 
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know of no statute or rule of the common law which ad- 
mits a certificate of a notary, however solemnly attested 
by other officials, to be received as evidence of matters of 
this character or of any matter except acts of their own 
committed to them by the laws of the state or country 
where they reside. In this connection it might be men- 
tioned that a commission was taken out of the district 
court by the defendant, directed to Hector de Castro, our 
consul general at Rome, to take the deposition of Cardinal 
Gotti who, it appears, succeeded Cardinal Ledoclhowski as 
prefect of the sacred congregation of the propaganda fide, 
and of Monsignor Veccia and Monsignor Onronini, one of 
the objects being, as shown by the interrogatories pro- 
pounded, to aseertain what disposition had been made by 
the sacred congregation of the propaganda fide of the ap- 
peals of Father Murphy, and this commission was returned 
by the consul general, with a statement that “he had per- 
sonally interviewed each of the witnesses, who declined to 
answer their respective interrogatories,availing themselves, 
in their official position, of the rights conferred on them by 
the Laws of Guarantee of the Kingdoin of Italy.” It would 
appear from this return that these witnesses are not com- 
pelled to give evidence in this manner by the laws of the 
country where they reside. It may be that the plaintiff 
knew of the exemption extended to the officials composing 
the sacred congregation of the propaganda fide by the laws 
of Italy, and on that account made no effort to secure 
their evidence, and relied, and was compelled to rely, on 
the evidence contained in the bill of exceptions in his 
attempt to show that the defendant’s appeal had been dis- 
posed of. If this be the case, he can not probably be 
charged with negligence in failing to obtain competent 
evidence to show what, if any, disposition has been made 
of that appeal; still, so long as he has not obtained and 
offered legal evidence determining the question, he is in 
the same position as any other litigant upon whom is cast 
the burden of proof upon a material issue of fact, and who 
is unable to sustain that burden because of the death of 
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the only witness who knew the fact, or the refusal of the 
witness to testify where the court has no means of coin- 
pelling him to do so. In other words, where a party upon 
whom is cast the burden of proof is unable to furnish com- 
petent evidence, the court can not treat such inability 
to produce the evidence as an equivalent of the evidence 
itself. 

It will be noticed, also, that the decree in the previous 
‘ase, enjoining the plaintiff from commencing this action 
until the disposition by the appellate ecclesiastical tri- 
bunal of defendant’s appeal, was entered on the 6th of 
January, 1902. The letter of Cardinal Ledochowski is 
dated April 18, 1901. If the defendant’s appeal had been 
disposed of in the manner indicated by that letter, such 
disposition, being prior to the decree of January 6, 1902, 
should have been interposed as a defense to defendant's 
prayer for affirmative relief in that action. That decree, 
so long as it remains undisturbed, is an adjudication that 
on January 6, 1902, defendant’s appeal from the judgment 
of the ecclesiastical tribunal at Lincoln had not been dis- 
posed of, and by that decree the fact that defendant’s ap- 
peal was still pending on January 6, 1902, was res judicata 
for the purposes of this case. It was still open to the 
plaintiff to show that the appeal was disposed of subse- 
quently to January 6, 1902, but he was precluded by the 
decree of that date from showing that it had been disposed 
of as early as April 13, 1901. 

Because, as we think, the decree sought to be enforced 
was one entered by a judge disqualified to act, and fur- 
ther, because by the terms of the injunction of January 
6, 1902, the plaintiff was enjoined from bringing this 
action until the appeal taken by Father Murphy had been 
determined, and the evidence failing to show that the 
appellate court has passed upon that question, we recom- 
comend that the judgment of the district court be in all 
things affirmed. 


FAWCET?, GLANVILLE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is in all things 


AFFIRMED, 


The following opinion on rehearing was filed June 22, 
1905. Former judgment vacated and action dismissed: 


1. Courts: TRIAL OF TITLE TO PropeRTY: PARTIES. The courts will not 
entertain a controversy concerning the title or right of possession 
of real or personal property, except at the instance of some per- 
son or persons having or claiming a right thereto derived from, or 
recognized by, the laws of this state or of the United States. 


2. Ecclesiastical Trials: Review. The courts of this state will not re- 
view the process or proceedings of church tribunals for the pur- 
pose of deciding whether they are regular or within their eccle- 
siastical jurisdiction, nor will they attempt to decide upon the 
membership or spiritual status of persons belonging or claiming 
to belong to religious societies. 


AMES, C. 


With an exception disclosed by the following discussion, 
the former opinion, ante, p. 463, contains a sufficiently 
accurate and ample exposition of the record in this case, 
and its reproduction here is not requisite. The authori- 
ties cited in that opinion seem to us also to suffice for the 
disposition of the action, although the conclusion we draw 
from them is the exact opposite of that there reached. 
The plaintiff styles himself in the title to his petition, and 
elsewhere in that document, “as bishop of the Roman 
Catholic church of the diocese of Lincolu,” and seeks to 
recover in that capacity and not otherwise. The sub- 
stance of the petition is that the defendant is, or was, a 
priest of the church and subject to the episcopal jurisdic- 
tion of the plaintiff, and that the plaintiff acting in his 
official capacity ordered the transfer of the defendant 
from Seward, Nebraska, where he had formerly been 
ministering, to Red Cloud, Nebraska, for like service, and 
that the defendant persistently refusing to obey the order, 
the plaintiff first suspended him from his priestly fune- 
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tions, and afterwards pronounced against him the so- 
called greater excommunication which, it is said, assumes 
to interdict him from all Christian fellowship both in this 
life and in the life to come. It is further alleged that the 
defendant still remains contumacious and refuses to de- 
sist from his ministrations at the so-called “mission” of 
Seward, which includes a parish church building and par- 
sonage at Seward, in Seward county, and a parish church 
at Ulysses, in Butler county. The prayer is, in brief, that 
the defendant may be enjoined from a continuance of the 
conduct complained of, and, incidentally, that he be re- 
quired to turn over and deliver to the plaintiff the real 
estate mentioned and certain chattels, and that the title 
thereto as against the defendant may be quieted in the 
plaintiff. 

Where the title of the property, or any of it, now is, or 
what lawful authority the plaintiff las over or concerning 
it, the petition does not aver. It is asserted by his counsel 
that he is a legal or equitable trustee of it, but the petition 
does not set forth any declaration of trust nor any facts 
or circumstances from which the law raises a constructive 
or resulting trust, so that the sole issue tendered by the 
petition is as to the spiritual or ecclesiastical status of the 
defendant as determined by the “laws, canons, statutes, 
discipline, rules, regulations and customs of the Roman 
Catholic church.” 

In the attitude of the pleader the matter of transference, 
or attempted transference, from one mission to another, 
has long ceased to be of importance, and it is manifest 
that if his contention is upheld, the defendant is not less 
disqualified from exercising the priestly office elsewhere 
than he is so at Seward and Ulysses. And it is solely 
because of his excommunication from the church that he 
is disqualified from exercising it there. So that the sole 
question which the court is asked to decide is, whether 
the defendant is catholic or recusant. All other relief 
sought by the petition is incidental to the determination 
of that controversy. Now the authorities cited in the 
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former opinion are unanimous to the effect that this is 
a question with which the lay courts in this country will 
have nothing to do. The only discordant note is the dis- 
senting opinion of Judges Lawrence and Sheldon in 
Chase v. Chency, 58 Ill. 509, 11 Am. Rep. 95; but who- 
ever will read the majority opinion in that ease will be 
convinced, we think, that the position of the remaining 
five judges, among whom were Judges Breese and Mc- 
Allister, is invulnerable. The case did not differ essen- 
tially from that before us. An ecclesiastical court was 
proceeding, it was alleged irregularly and illegally, as 
regarded by church laws, to try and depose the plaintiff 
from the ministry so as to deprive him of the right to 
officiate or receive a salary as a clergyman of that de- 
noniination, and it was held that, inasmuch as the sub- 
stantive question at issue was his status in the society, the 
courts would not interfere, although his salary and liveli- 
hood were dependent upon the decision of the church au- 
thorities. 

The answer in this case begins by- protesting that the 
petition does not state facts constituting a cause of action, 
and then proceeds by way of cross-petition to allege that 
the defendant, according to the laws, canons, statutes, 
rules, ete., of the Roman Catholie church has not been 
deprived of his status of a priest of that church, because 
his alleged excommunication, on account of the prejudice 
and disqualification of the bishop who pronounced the 
sentence, is void, and because it has been temporarily 
taken off or suspended by an appeal to a church court at 
Rome. “And that the said control, custody or adminis- 
tration of various properties of said Roman Catholic 
church, remaining always one and the same, is vested di- 
rectly or indirectly, proximately or remotely, particularly 
or generally in all of the three following ecclesiastical 
persons in various degrees and at the same time, namely, 
in the pope, in the bishop, in the pastor, priest or rector of 
the said Roman Catholic church according to the laws, 
canons, statutes,” ete., of that church, and that he is, and 
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‘thas been, the pastor or rector of the mission of Seward 
according to the laws, canons, rules, ete., of said church, 
and therefore one of the persons entitled to the control 
thereof. 

Whether or not these averments mean anything to a 
churchman We confess ourselves unable to say, but they 
are certainly without meaning to the courts of the state. 
Like the bishop, the defendant omits to say where the title 
to the property is, or to set forth any declaration of trust, 
or any facts or circumstances raising one by implication 
of law. But it is alleged that, in a prior suit, the de- 
fendant obtained from the district court a perpetual in- 
junction restraining the bishop from again litigating any 
of the matters referred to, in the state courts, until the 
alleged appeal should be finally disposed of in the tribunal 
to which it was made. 

This injunction strikes us as not the least remarkable 
' of the proceedings under review. Let it be supposed to be 
valid, as it was held to be by the former opinion, and let it 
be supposed, also, that it shall finally be determined upon 
its merits and the decision made of record and exemplified 
in a satisfactory manner; and one of two consequences will 
be inevitable: either the courts of this state will sit in 
review of it as upon appeal, or, more properly, certiorari, 
a thing which reason and the authorities are unanimous 
in saying they can not do, or else they will humbly and 
unhesitatingly register and enforce the decree or sentence 
of an independent and alien power, having its seat of 
spiritual and temporal sovereignty in the ancient city of 
Rome; a proceeding for which there is no precedent in the 
United States, nor, it is believed, in any court whose 
records are written in the English language. But if 
neither of these consequences is admitted, then the ini- 
junction has no practical end or aim, and deals with no 
controversy of which the courts of this state can rightfully 
take cognizauce, and is wholly void. And so we esteem 
it to be. : 

The second opinion in Pounder v. Ashe, 44 Neb. 672, a 
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leading case on the subject in this state, and which cites 
the principal leading cases thereon in other jurisdictions, 
so far from sustaining the former decision, is in direct 
conflict therewith. That case, as we gather from the 
somewhat meager statement of facts in the earlier decision 
in 36 Neb. 564, was begun by the trustees of a local prot- 
estant church society incorporated under the laws of this 
state. Their complaint was that no one could, according 
to the constitution and laws of their society, which derived 
their force and obligation from the statutes of the state, 
rightfully be employed or officiate, as pastor, in the prop- 
erty under their charge, unless he should be a member in 
good standing of their society and have the sanction and 
authority of a representative body, called in the opinion 
a conference. And it was alleged that Ashe had been 
expelled by the conference, but still persisted in officiating 
in the church buildings against the wishes and protest of 
the plaintiffs, who were unable to prevent him so doing 
without the aid of the court. The defendant contended 
that the proceedings of the conference, at the time of his 
removal from the ministry, were upon charges not con- 
stituting an offense against the discipline of the society, 
and that the proceedings were so irregular and informal 
that the body trying him did not acquire jurisdiction of 
the subject matter. With this defense, this court, in an 
opinion by the then Chief Justice Harrison, expressly 
declined to have anything to do, quoting with approval 
the following from German Reformed Church v. Seibert, 
3 Pa. St. 282: . 
“The decisions of ecclesiastical courts, like every other 
judicial tribunal, are final; as they are the best judges of 
what constitutes an offense against the word of God and 
the discipline of the church. Any other than those courts 
must be incompetent judges of matters of faith, discipline, 
and doctrine; and civil courts, if they should be so unwise 
as to attempt to supervise their judgments on matters 
which come within their jurisdiction, would only involve 
themselves in a sea of uncertainty and doubt, which would 
do anything’ but improve either religion or good morals.” 
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The court considered that it sufficed for the disposition 
of the case that the body, whose authority the trustees of 
the title were bound to respect, and who were empowered 
by the constitution of the society to decide upon the quali- 
fications of the defendant, had condemned him. Whether 
the condemnation was regular or irregular, or with or 
without jurisdiction, or just or unjust, the court refused 
to inquire; it was enough to know that the sentence was 
pronounced by a body to whom authority was committed 
by the society for pronouncing a like sentence in any case. 
The court, having before it the persons recognized by law 
as having or representing the legal title to the property in 
dispute, contented itself with protecting such persons in 
its peaceable possession and enjoyment for the uses to 
which it had been devoted, and under the direction of the 
authorities designated by the articles of the association or 
discipline for its government. Such, we think, is the con- 
sensus of judicial opinion in this country. 

The only recent case that has been brought to our at- 
tention that lends color or countenance to the former de- 
cision is that of Bonacum v. Harrington, 65 Neb. 831. The 
opinion in that case is seemingly somewhat self-contradic- 
tory. After having at considerable length and with great 
vigor, clearness and learning expounded the doctrine that 
the civil courts will not review the proceedings of church 
tribunals, nor concern themselves with the discipline, 
modes of procedure or jurisdiction of such bodies, or at- 
tempt to decide upon the spiritual or ecclesiastical status 
of members, or alleged members, of religious societies, the 
opinion denied intervention to a local incorporation, or its 
legal representatives, being, seemingly, the only body hav- 
ing, under the laws of the state, the title or right of pos- 
session of the property in dispute, and proceeded to dis- 
pose of the case with sole reference to the ecclesiastical 

_status of the defendant. According to our view, and to 
the nearly unanimous voice of the authorities, the persons 
denied intervention were not only proper and necessary, 
but the only indispensable parties plaintiff to the action. 
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The opinion does indeed say that the property had, in that 
instance, been conveyed to the bishop, who was plaintiif, 
but the remark seems to have been casually made, and is 
not stated to have been founded upon the pleadings or evi- 
dence, and the fact was, apparently, regarded as of no im- 
portance or significance in the case. 

It is assumed in the briefs and argument on both sides, 
and perhaps also in a vague way and extremely qualified 
sense, in the pleadings, that the title to the Seward and 
Ulysses property is in the Roman Catholic church. To our 
minds this is an inconceivable assumption. That church is 
not, in contemplation of the laws of this state, a corpora- 
tion, or a partnership, or a legal entity of any sort, and 
does not claim so to be. It is a hierarchy composed of a 
series of clerical dignitaries of various ranks and degrees, 
scattered over the whole world, and deriving their power 
and importance from the papal court at Rome, to whom 
they owe allegiance, and from whom they are liable at any 
time to suffer degradation. That court claims to be an 
independent sovereign power, a political as well as an 
ecclesiastical state having universal dominion, superior 
to all other principalities and powers of whatever descrip- 
tion and wherever situated. As such it can acquire ter- 
ritorial rights in Nebraska, if at all, only with the consent 

_of its legislature, by treaty with the government at Wash- 
ington. The parties evidently regard the title to the 
property in dispute to be in the church, in the sense that 
it is subject to church jurisdiction and government, in 
much the same way as the ultimate title and eminent do- 
main of all property within the territorial boundaries of 
the commonwealth are said to be in the state. The plead- 
ings of both parties in this case proceed upon the assump- 
tion that the church tribunals, both local and foreign, 
have a jurisdiction of their own over church property, or 
property devoted to church uses, and over members of the 
catholic priesthood, concurrent with, but superior to, that 
of the courts of the state, and that the whole duty of the 
latter, with respect to such matters, is to lend their aid for 
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the carrying into execution the judgments and sentences 
of the former. In former days, and in the mother coun- 
try, such a pretense would have incurred the penalties 
of premunirce, and the application for the injunction, in- 
stead of having been granted, would have been visited 
with swift and severe punishment for contempt of 
the court to whom it should have been presented. In 
these days, such measures are not necessary or desirable, 
but the civil courts onght, nevertheless, jealously to guard 
their own dignity and prerogatives, lest precedent followed 
by precedent shall gradually encroach upon the domain 
of the civil law and revive the abuses of a bygone age. 

It is recommended that the former decision of this 
court and the judgment of the district court be wholly 
reversed, vacated and set aside, and the cause -remanded 
with directions that the action, both upon the petition 
and upon the cross-petition, be dismissed, each party to 
pay his own costs, but without prejudice to the future liti- 
gation of the rights of either party, if either has any, 
under the laws of this state, to the property in dispute. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this 
court and the judgment of the district court be wholly 
reversed, vacated and set aside, and the cause re 
manded, with directions that the action, both upon 
the petition and upon the cross-petition, be dismissed, 
each party to pay his own costs, but without prejudice to 
the future litigation of the rights of either party, if either 
has any, under the laws of this state, to the property in 


dispute. 
JUDGMENT ACCORDINGLY. 
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JOSEPH COULSON, APPELLEE, V. HANNAH SALTSMAN FT AL., 
APPELLANTS, 


FILep Marcy 17, 1904. No. 12,899. 


1. Attachment Lien: CreEpIToxS’ Suit. The lien acquired by attach- 
ment or garnishment is not lost by taking a general money judg- 
ment against the defendant without an order for the sale of the 
attached property, where the creditor has used due diligence in 
the prosecution of a creditor’s bill. 


2. 2 : Execution. A creditor by the levy of attachment 
upon land acquires a specific lien sufficient to support a suit in 
the nature of a creditor’s bill to remove obstructions from the 
title calculated to make a sale unprofitable, and in such case the 
issuance of an execution and return nulla bona is not a prelimi- 
nary prerequisite. 


3. : : DorManr.JuDGMENT. Where a creditor has ac- 
r quired a specific lien by the levy of an attachment, he is entitled 
to maintain a creditor’s bill to remove obstructions to a sale of 

the premises, without reference to whether the judgment at law 

has, during the pendency of such creditor’s suit, become dormant. 


4. Action Against Heirs: Parties. Under the decedent law of this 
state, a nonresident who claims a life interest in lands located in 
this state, by virtue of a will which has never been probated in 
the courts of this state, is not a necessary party to a suit against 
the heirs at law of the decedent to subject the land to payment 
of the claims of creditors. 


5. Evidence. Evidence examined, and found sufficient to sustain the 
finding and decree of the trial court. 


APPEAL from the district court for Lancaster county: 
Linco.N Frost, Jupcr. Affirmed. 


H. H. Wilson and Rickctts & Ricketts, for appellants. 


E. F. Pettis, contra. 


KIRKPATRICK, C. 


This is a suit in the nature of a creditor’s bill by Joseph 
Coulson, appellee, against Hanna Saltsman and others, 
appellants. It appears that on March 19, 1879, John 
Clark, Sr., who-at that time and ever since has resided in 
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the state of Ohio, gave his note to appellee for $225 due 
January 21, 1880, with interest at 8 per cent. Some time 
about September 19, 1885, Clark became the owner of the 
land in controversy, being 80 acres situated in Lancaster 
county. On October 1, 1898, an action was commenced 
in the district court for Lancaster county by appellec 
upon the note. Appellee filed the necessary affidavit and 
procured the issuance of an order of attachment, which 
was levied upon the land in controversy on October 12, 
1893. Such proceedings were had in the action that on 
March 12, 1895, appellee recovered a judgment against 
John Clark, Sr., for $486 and costs. On November 12, 
1899, John Clark, Sr., executed a deed conveying the land 
to his wife, Martha J. Clark, which was recorded Novem- 
ber 18, 1899. On July 12, 1886, John Clark, Sr., executed 
and delivered to his son, Sherman Clark, one of the ap- 
pellees herein, 2 mortgage upon the above mentioned land 
in the sum of $1,000. Subsequently a second mortgage 
seems to have been executed to appellee, Sherman Clark, 
in the sum of $2,200. On August 5, 1895, Martha J. Clark, 
at that time the record owner of the land, died, leaving 9 
children as her heirs at law, who are appellees herein. 
On January 29, 1896, appellee Coulson began this suit, 
pleading in his petition the execution and delivery of the 
note hereinbefore mentioned; the issuance and levy of the 
order of attachment upon the premises; the recovery of 
the judgment in said proceedings; that the sum due was 
wholly unsatisfied; that John Clark, Sr., was wholly in- 
solvent; that the conveyance made by John Clark, Sr., 
to his wife, Martha J. Clark, was without consideration, 
and made with intent to defraud creditors; that the mort- 
gages of John Clark, Sr., to his son Sherman Clark, were 
without consideration, and made with intent to defraud 
plaintiff and other creditors; that the deed to Martha J. 
Clark and the mortgages to Sherman Clark were clouds 
upon the title to the premises attached; that the premises 
were reasonably worth the sum of $2,000, but that they 
could not be sold because of the clouds cast thereon by the 
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deed and mortgages mentioned, and that plaintiff had 
only recently discovered that John Clark, Sr., was the 
owner thereof. The petition concluded with a prayer 
that the deed and mortgages be decreed. fraudulent; be 
set aside and held for naught, and for the sale of the prem- 
ises for the satisfaction of the judgment. Subsequently 
an amended petition was filed by appellee which set out 
the same matters, and, in addition, pleaded that an order 
had been made by the trial court for the sale of the prem- 
ises under the attachment. To the amended petition, 
Sherman Clark filed a separate answer, alleging that the 
deed from his father to his mother was made in good faith, 
for a valuable consideration, and without any intent to 
defraud, hinder or delay creditors; that the mortgages 
executed to himself were for a valuable consideration, were 
made in good faith, and without intent to defraud, hinder 
or delay creditors, and denying generally all the other 
allegations of the petition. The remaining appellecs joined 
in an answer admitting that they and Sherman Clark were 
the sole heirs of Martha J. Clark, deceased; that they 
were the owners in fee of the land in controversy; that the 
conveyance from John Clark, Sr., to their mother was 
inade in good faith and for a valuable consideration, and 
without intent to defraud; and denying generally. To these 
answers was filed for reply a denial of new matter, and an 
allegation that the levy of plaintiff’s attachment was long 
prior to the execution of the mortgages from Clark, Sr., 
to his son Sherman. ‘The trial resulted in a finding and 
judgment canceling the deed and mortgage and directing 
the sale of the premises as prayed by appellee. 

Appellants herein allege error in the judgment of the 
trial court: (1) That appellee had taken personal judg- 
ment against Clark, Sr., in the action upon the note, and 
had not obtained an order for the sale of the attached 
property, thereby waiving his attachment lien upon the 
premises; (2) that no execution had been issued and. re- 
turned nulla bona wpon the judgment, and therefore ap- 
pellee, not having exhausted his remedy at law, could net 

9) 
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have the aidof this proceeding; (3) that appellee’s judg- 
ment, at the time of the trial of this cause, had become 
dormant, and was not a lien upon the premises, and there- 
fore he could not recover in this case; (4) that there was 
a defect of parties in the action for the reason that Martha 
J. Clark, who died testate, provided in her will that John 
Clark, Sr., should have a life estate in the premises, and 
that he should have been made a party to the creditors’ 
suit. The questions presented will be considered in the 
order named. 

It is first contended that appellee, having in his suit at 
law taken a personal judgment without procuring au 
order for the sale of the attached property, waived lis 
lien. We are unable to discover any merit in this con- 
tention. Cases are cited from the supreme court of the 
state of Indiana which seem to sustain the view contended 
for by appellants, but an examination of the statutes of 
that state discloses provisions that differ in essential par- 
ticulars from our own and prevent the cases cited from 
being authority in the case at bar. Appellee having ac- 
quired a specific lien upon the property by the levy of his 
attachment could only lose his lien by an order discharg- 
ing his attachment. Herman Bros. v. Hayes & Jones, 58 
Neb. 54. In the case at bar it will not be contended that 
appellee could have proceeded to sell without the aid of a 
court of equity to remove the cloud on the title created by 
the fraudulent conveyances, even if he had procured an 
order for the sale of the attached property, and the law 
will not require him to do a foolish or unnecessary thing. 
Appellee made seasonable application to a court of equity 
for relief, and this is all he conld be required to do; and 
it would not be in accord with the principles of equity to 
hold that by failure to procure an order for the sale of the 
attached property, which would have been unavailing, he 
lost his lien. 

The statute of Illinois is very similar to that of our own 
state in the matter of attachment, and in Yarnell rv. 
Brown, 170 M1. 362, the supreme court of that state said: 
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“The appearance of Wooley was entered in the attach- 
ment suit and a general judgment was rendered against 
him, and it is argued on behalf of appellee that the 
attachment was thereby abandoned and the lien of the at- 
tachment released, so that the lien of the judgment became 
a general one. We do not think that such is the effect 
of the judgment. It is true that execution might issue 
thereon, not only against the property attached but the 
other property of Wooley, and yet the lien as to the par- 
ticular tract of land levied upon was preserved, and ap- 
pellant was not put in a worse position by the appearance 
and general judgment than she would have been if Wooley 
had not appeared.” : 

We are convinced of the soundness of the view ex- 
pressed in the language quoted. The same view has been 
expressed by other courts. Waynant v. Dodson, 12 Ta. 22. 
It follows that the first contention of appellants can not 
be sustained. 

The second and third contentions may conveniently be 
considered together. It is said that no execution having 
been issued upon the judgment at law at the time of the 
trial of this suit in the district court, and more than 5 
years having elapsed after the entry of the judgment, the 
judgment was barred, and could not be made the basis of 
an equitable proceeding such as this. This point is not 
well taken. As we have seen, appellee, by the levy of his 
attachment upon the land, had acquired a specific lien, 
which was sufficient to entitle him to invoke the aid of a 
court of equity to remove an obstruction that might exist 
preventing the sale upon execution. This court has re- 
peatedly held that in such cases the issuance of an execu- 
tion and its return nulla bona are unnecessary. Kennard, 
Daniel & Co. v. Hollenbeck, 17 Neb. 362; Merchants Nat. 
Bank v. McDonald, 63 Neb. 3638. 

Again, it is urged that the judgment having become 
dormant, appellee had lost his lien upon the premises, and 
therefove at the time of the trial the evidence did not 
show that appellee was entitled to a decree. This position, 
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like the other, can not be sustained. Appellee having re- 
covered a judgment in his action at law, in which the 
land had been attached, was entitled to a sale of the 
premises for the satisfaction of his judgment. As we have 
seen, by the levy of the attachment a specific lien was ac- 
quired upon the property, for the satisfaction of which 
he was entitled to a sale of the premises. It was disclosed 
that this sale could not be made until by the aid of a 
court of equity, certain fraudulent conveyances were va- 
cated. A decree having been entered by the trial court in 
this proceeding vacating those conveyances, the right of 
appellee to the satisfaction of his judgment, in our opin- 
ion, did not at all depend upon whether the lien estab- 
lished had become dormant as a judgment lien or not. He 
was clearly entitled under the decree in this case to en- 
force his specific lien. First Nat. Bank v. Gibson, 60 Neb. 
767. It is finally contended that John Clark, Sr., was a 
necessary party to a correct determination of this suit, 
and that, because of the failure to join him as a defendant, 
there is a defect of parties, which renders the judgment 
erroneous. We are unable to discover merit in this conten- 
tion. It is disclosed by the record that appellants claimed 
title, not only by descent from the mother but by will 
duly executed by the mother. It is disclosed that the will 
mentioned contains a provision demising to John Clark, 
Sr., a life estate in the land in controversy. It is claimed 
that this will was duly probated in the courts of Ohio, 
but it is not contended that the will had ever been pre- 
sented for probate or probated in the courts of this state. 
All of the appellants, as well as John Clark, Sr., are non- 
residents of this state, and under our decedent law it 
would appear that appellants, who are the children of 
Mrs. Clark, would, if the mother was the owner of the 
premises, acquire the title in fee simple on the death of the 
mother; and that John Clark, Sr., not having a homestead 
interest in the land, and not having resided in this state, 
would have no interest therein. It follows that he was 
not a necessary party to this proceeding. Barney v. Bal- 
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timore City, 73 U. S. 280; Potter v. Phillips, 44 Ia. 353; 
Coffey v. Norwood, 81 Ala. 512. 

It is suggested in the reply briefs of Hesuiants filed 
herein that the decree of the trial court is not sustained by 
sufficient competent evidence. We have carefully ex- 
amined the evidence and are of opinion that no: other 
judgment could have been entered by the trial court than 
that entered. The evidence establishes beyond question 
that the conveyances, that by deed and those by mortgage, 
were without consideration and in fraud of creditors. 

It is therefore recommended that the judgment of the 
trial court be affirmed. 


Hastines, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


SAMUEL ZWIGLER ET AL. V. M. G. SONNER ET AL 
Finep Marcu 17, 1904. No. 18,311. 


1, Jurisdiction: ArFipaviTs: BiLu or Excertions. The affidavits upon 
which a justice of the peace decides an objection to his jurisdic- 
tion over the person of the defendant can not, on error to the 
district court, be reviewed, unless incorporated in a bill of ex- 
ceptions duly settled, signed and allowed by the justice, in con- 
formity with the provisions of section 311 of the code, as amended 
by chapter 72, laws 1895. 


2. Review: AFFIRMANCE. Upon error from a judgment of a justice of 
the peace to the district court, if error does not affirmatively ap- 
pear in the proceedings had before the justice, the judgment of 
the justice should be affirmed. 


Error to the district court for Dodge county: JAMES 
A. GRIMISON, JupeE. Judgment of district court reversed. 
Judgment of justice court affirmed. 


C. EH. Abbott, for plaintiffs in error. 
McNish & Graham and J. H. Brown, contra, 
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KIRKPATRICK, C. 


This action was commenced by Samuel Zeigler and 
George Zeigler, partners doing business as the Forest 
City Nursery Company, in a justice court of the county of 
Dodge, against M. G. Sonner and William L. E. Green, 
asking judgment in the sum of $180 for damages for the 
breach of a contract for the purchase of nursery stock. 
Service was had upon Green in Dodge county, and an 
alias summons issued to the sheriff of Wayne county, who 
made return that he had served the writ upon Sonner in 
that county. Sonner appeared and objected specially to 
the jurisdiction of the justice over his person on the 
ground that Green was only a nominal defendant, having 
no real interest adverse to that of plaintiffs. He supported 
his objection by an affidavit setting up that Green was the 
agent of plaintiffs in the sale of their stock, that Green 
had procured Sonner to enter into the alleged contract for 
the purchase of the nursery stock, and that he was inter- 
ested in the contract to the extent of his agent’s commis- 
sion, and that if Green was a signer upon the contract 
sued on as surety, he was made such without the knowl- 
edge or consent of affiant. Counter affidavits by plaintitfs 
and Green were made denying these alleged facts. Upon 
the issue thus joined the justice found that Green was a 
bona fide defendant, and that, accordingly, he had juris- 
diction over the person of defendant Sonner. 

Thereupon Sonner filed an answer, pleading the facts 
already set out in his affidavit, alleging that he did aot 
waive the question of the jurisdiction of the justice over 
his person, denying generally all the allegations in plain- 
tiffs’ petition, alleging that the contract sued on was with- 
out consideration, and denied that he executed the con- 
tract sued on for nursery stock in the sum of $180, and 
that if plaintiff held such contract, it had been forged or 
altered by persons unknown to him. Plaintiffs filed a reply 
denying generally. 

It appears that the trial was had on the date of filing 
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the answer and reply, the justice docket reciting that 
Sonner elected not to appear further. After hearing testi- 
mony, the justice entered judgment against Sonner as 
principal and Green as surety in the sum prayed for. 

After the entry of this judgment, Sonner prosecuted 
error to the district court, alleging first, that the justice 
erred in overruling Sonner’s special appearance; second, 
that the justice erred in assuming jurisdiction of the per- 
son of Sonner; third, that he erred in taking the cause un- 
der advisement from the 7th day of May until the 20th day 
of May, 1902; and fourth, that the justice erred in ren- 
dering judement for plaintiffs and against Sonner. Upon 
a hearing in the district court the judgment of the justice 
was reversed, costs of error procecdings were taxed against 
plaintiffs, defendants in error therein, and the cause re- 
tained for trial and final judgment in the district court. 
From this judgment this proceeding in error is prosecuted 
by the Zeiglers, who complain of this judgment of reversal, 
contending that the judgment of the district court should 
have been one of affirmance. 

It is not very clear upon what ground the district court 
reversed the judgment of the justice of the peace, but it is 
quite likely that it was because the court believed the 
special appearance of Sonner should have been sustained, 
as it is clear that there was no other ground upon which 
error could have been predicated. It is obvious that the 
district court could not pass upon the question of fact 
raised by the special appearance of Sonner, as that ques- 
tion was decided by the justice upon affidavits which had 
not been incorporated in a bill of exceptions and taken to 
the district court. Prior to 1895, bills of exceptions from 
the justice court to the district court in cases not tried to 
a jury were not provided for in the code. This omission 
in the statute was recognized by this court. Moline, dfil- 
burn & Stoddard Co. v. Curtis, 38 Neb. 520; Meyer & 
Brothers v. Hibler, 52 Neb. 823. By amendment to section 
311 of the code, laws of 1895, chapter 72, the following pro- 
vision was added to that section: 
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“That any person or officer, or the presiding officer of 
any board or tribunal before whom any proceeding may be 
had, shall, on request of any party thereto, settle, sign, 
and allow a bill of exceptions of all the evidence offered 
or given on the hearing of such proceeding.” 

There can be no doubt that the intent of the legislature 
in the enactment of the amendment just quoted was to 
supply a deficiency in the statute, and to provide for the 
preservation by bills of exceptions of the evidence heard 
by tribunals inferior to the district court in all’ cases 
whether tried before a jury or not. This court is equally 
powerless to review the evidence upon which the justice 
determined that he had jurisdiction of the person of the 
‘defendant Sonner, and it must now be assumed that that 
question was correctly determined by the justice in the 
first instance. 

After the filing of his answer, it appears from the tran- 
script of the docket of the justice that Sonner elected not 
to appear further, and a hearing was had, evidence ad- 
duced, and a judgment rendered in favor of plaintiffs. It 
can not be said that in this there is affirmative error war- 
ranting a Judgment of reversal. 

From the transcript it further appears that there was 
a hearing on the special appearance entered by Sonner 
May 7, 1902, and “by consent of parties case continued to 
May 20, 1902, 9 o’clock A. M.” On May 20 Sonner’s ob- 
jections were overruled, and on the same day Sonner filed 
his answer and plaintiffs their reply, and judgment was 
entered. We meniion this only in connection with the 
assignment, in error to the district court, which, however, 
is not urged in briefs, “that the justice erred in taking 
the case under advisement on May 7, and not rendering 
judgment thereon within 4 days thereafter.” It is manifest 
that this assignment under the record was not sustained. 

Our examination of the record has failed to reveal, and 
counsel do not point out, error.in the proceedings had be- 
fore the justice. It follows that the judgment of reversal 
entered by the distriet court is erroneous; and it is there- 
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fore recommended that the same be reversed and the judg- 
ment of the justice affirmed. 


Durrib and Lerton, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of reversal of the district court is 
reversed, and the judgement of the justice is affirmed. 


JUDGMENT ACCORDINGLY, 


JOHN McCorMick v. STATE OF NEBRASKA, 
Fitep Aprit 7, 1904. No. 18,346. 


1. Criminal Law: Erroneous SENTENCE: DuTY oF APPRLLATE Court. 
Where a prisoner has been found guilty on a criminal charge, and 
the only’ error that appears on the record is the failure of the 
court to pronounce a legal judgment against him, it is the proper 
practice, and this court has the power, after setting aside the 
void or erroneous judgment, to remand the case and the accused, 
if sentence has not been suspended, to the district court, with in- 
structions to render judgment on the verdict in the manner pro- 
vided by law. 


2. Erroneous Sentence: ConstituTionaL Law. Confinement in the 
penitentiary under a void or erroneous sentence, because of the 
failure of the accused to obtain a suspension of his sentence dur- 
ing the pendency of his proceedings in error, is in no sense a part 
execution of a legal sentence; and by the rendition and execution 
of a legal judgment, the accused is not twice punished for the 
same offense. 


Powers or Courts. An ineffectual attempt of the district 
court to render a judgment on a verdict according to the pro- 
visions of the law, does not deprive that court of the power to 
pronounce a valid judgment against the accused. 


Error to the district court for Otoe county: PAUL JEs- 
SEN, JUDGE. Affirmed. 


Charles O. Whedon. John C. Watson and Robert Ryan, 
for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 
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BARNES, J. 


In March, 1902, John McCormick, the plaintiff in error, 
was duly tried and convicted of the crime of murder in 
the second degrec, in the district court for Otoe county. 
He was sentenced to serve a term of 20 years in the state 
penitentiary, and from that judgment he prosecuted error 
to this court. A hearing here resulted in a judgment 
affirming his conviction, and it was found that there was 
no error in the record up to and including the verdict. 
It was disclosed, however, that the trial judge had failed 
to inform him of the verdict of the jury, and to ask hin: if 
he had anything to say why judgment should not be pro- 
nounced against him; for that reason the judgment was 
held to be invalid, and was reversed. AfcCormick v. State, 
66 Neb. 337. Thereupon, a mandate was issued directing 
the trial court to render a valid sentence and judgment on 
the verdict. It appears that during the pendency of the 
proceedings in error the plaintiff, having been unable to 
furnish bail and obtain a suspension of the sentence com- 
plained of, was confined in the state penitentiary. On 
the 4th day of February, 1903, he was again brought into 
the district court for Otoe county, and was informed by 
the court of the verdict of the jury, and asked if he had 
anything to say why judgment should not be pronounced 
against him. He thereupon objected to the jurisdiction 
of the court to pass sentence upon him, and coutended that 
by so doing the court would violate his constitutional 
rights. His objections were overruled, and no uther reason 
having been shown why the court should not render judg- 
ment on the verdict, he was sentenced to confinement in 
the state penitentiary for 19 years. This is a proceeding 
in error to reverse said judgment. 

The plaintiff contends that the judgment herein com- 
‘plained of calls for the infliction of a second punishment 
for the same offense, and cites in support of his contention, 
Ee parte Lange, 18 Wall. (U. S.) 163. In that case the 
accused was tried in the circuit court of the United States 
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for the southern district of New York, for the crime of 
stealing mail bags of less value than $25. The punish- 
ment provided by law for that offense was lioprisonment 
for not more than one year, or a fine of not less than $10, 
nor more than $200. He was found guilty, and was sen- 
tenced by the court to one year’s imprisonment and to pay 
a fine of $200. He was thereupon committed to jail, and 
on the following day paid his fine, which was in turn paid 
into the treasury of the United States. Thereupon the 
prisoner was brought before the court on a writ of habeas 
corpus, the same judge presiding, and an order was en- 
tered vacating the former judgment, and he was again 
sentenced to one year’s imprisonment from that date. 
Thereafter he was brought before the supreme court of 
the United States on a writ of habeas corpus, and the re- 
turn of the marshal showed the foregoing facts. In grant- 
ing him his discharge, the court held that the first sen- 
tence and judgment was valid in so far as it imposed the 
fine of $200, but that the accused could not be punished by 
both fine and imprisoninent; that having accepted as valid 
that portion of the first sentence, which imposed the fine, 
and having paid, and the government having accepted 
such payment and turned it into the treasury, from whence 
it could not be withdrawn, that the second judgment by 
which the accused was sentenced to imprisonment for one 
year, if carried out, would amount to his being twice pun- 
ished for the same offense. Plaintiff also cites Brown v. 
Rice, 57 Me. 55. In that case the prisoner was legally 
sentenced, and duly committed to imprisonment in ‘the 
county jail. Several days afterwards he was recalled into 
court and sentenced on the same indictment and convic- 
tion to be imprisoned in the state penitentiary for the term 
of 3 years. On these facts the court said: 

“In this case the warrant had issued, had been executed, 
the prisoner had been under sentence, and in prison, under 
the warrant, and had suffered 19 days of confinement. 
This was a legal sentence, and was in the process of ex- 
ecution, when, for some reason, doubtlessly one that the 
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judge deemed sufficient, he was brought from the jail, and 
the former sentence was recalled and revoked and the new 
one imposed.” 

The second sentence was illegal because the first one 
having been a legal sentence, and having been at least 
partly executed, the trial court had no power to recall 
the prisoner, set aside its former judgment and resentence 
him to a term in the state penitentiary. 

We have carefully examined each of the other cases 
cited by the plaintiff in support of his position. Com- 
ment upon them singly is neither profitable nor necessary, 
and can not be indulged in for want of time and space, but 
Wwe may say that in each and all of them the first sentence 
imposed by the court was either legal] in whole or in part, 
and hence it was held that the court had no power to set 
aside the sentence which had been partly or completely 
executed, and pronounce another and different one. We 
are in full accord with the doctrine laid down in these 
cases. But it will be observed that in the case at bar we 
held that the first sentence imposed upon the plaintiff was 
void, for the reason that the court in pronouncing it had 
not proceeded in the manner provided by statute. In this 
case the trial court did not set aside a former legal sen- 
tence and judgment, but this court set aside the sentence 
because it was null and void. Upon remanding the casc 
to the district court, it stood there on the verdict of con- 
viction, and upon which the trial court was required by 
law, and the order of this court, to pronounce a valid sen- 
tence and judgment. The difference between the cases 
cited by the plaintiff in support of his contention and the 
one at bar is a radical one. If the sentence and judgment 
of the trial court in the first instance had been legal in 
whole or in part, and if any portion of the same had been 
executed, it would seem that the plaintiff should be dis- 
charged. But such is not the case. The plaintiff prose- 
cuted error because, as he claimed, the sentence and judg- 
ment was illegal and void, and his contention was sus- 
tained. He was therefore granted the right to have 4 
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valid and legal sentence pronounced against him, This 
was one of the things that he contended for, and his con- 
finement in the pentitentiary, for want of a suspension of 
this void sentence during the pendency of his error pro- 
cecdings, was no part of the execution of a valid sentence, 
and the judgment complained of does not amount to a 
second punishment for the same offense. 

It is further contended that the order of this court di- 
recting the entry of a valid judginent on the verdict, and 
the sentence pronounced thereunder, was without warrant, 
and thereby the plaintiff was denied justice according’ to 
due process of law. To support this contention it is 
claimed that our criminal code contains no provisions de- 
fining or regulating the procedure in a case like the one 
at bar, and for that reason this court had no power to 
direct the district court for Otoe county to pronounce the 
sentence and judgment complained of. This is not a new 
question; and the procedure complained of has been 
many times upheld and sanctioned by this court. The 
question first arose in the case of Dodge v. The People, 4 
Neb. 220. The plaintiff in error therein was indicted at 
the March tern, A. D. 1875, of the district court for Otoe 
county, for the murder of one James McGuire. Upon the 
trial a verdict of guilty was returned by the jury, and he 
was sentenced to be executed on the 14th day of January, 
1876. <A writ of error was allowed to this court, and ex- 
ecution of the sentence was suspended until its determina- 
tion. It appeared that there was no error in the record 
up to and including the return of the verdict of guilty 
against the accused. It also appeared that the court had 
failed to inform the accused of the verdict of the jury, 
and ask him whether he had anything to say why judg- 
ment should not be pronounced against him, and it was 
insisted that for that reason the sentence and judgment of 
the court was void; that this court had no anthovity to 
either pass sentence or remand the cause to the district 
court, with instructions to pronounce sentence in con- 
formity with liw, and that therefore the prisoner must 
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be discharged. The court in answer to this contention 
made use of the following language: 

“We are aware that cases can be found holding, under 
a statute similar to ours, that there is no authority in this 
court either to resentence the prisoner, or remand the 
case to the court below for that purpose. We may cor- 
rect errors in any other respect, review the proceedings of 
the district court, see that the accused has had a fair trial, 
and that his rights have been properly guarded and 
secured, but the moment it appears that the court has not 
fully complied with the law in pronouncing sentence, it is 
at once ousted of jurisdiction, and the accused must go 
acquit. This doctrine, originating in England at a time 
when the courts of that country held that they had no 
authority to revise proceedings and judgments in cases 
of felony, and grant new trials, partakes of the reasoning 
of that period, that the judgment in a criminal case was 
absolute, unless a pardon was granted, that if the judg- 
ment did not conform to the law there was no power of re- 
vision or anendiment, and as the prisoner could not be held 
on an invalid judgment he must therefore be discharged. 
This doctrine was expressly overruled in Aing rv. Aen- 
worthy, 1 Barn. & Cr. (Eng.) *711; and in Regina rv. 
Holloway, 5 Eng. Law & Kq. 310, and the English courts 
now hold that they have full authority in such cases to 
impose the sentence required by law. In the case of Beale 
v. Commonucalth, 25 Pa. St. 11, 22, the court held: “The 
conmon law embodies in itself sufficient reason and com- 
mon sense to reject the monstrous doctrine, that a pris- 
oner whose guilt is established by a regular verdict is 10 
escape punishment altogether, because the court committed 
an error in passing the sentence. If this court sanctioned 
such a rule, it would fail to perform the chief duty for 
which it was established. Our duty is to correct errors, 
and to “minister justice;” but such a course would per- 
petuate error, and produce the most intolerable injustice.’ 
And so it was held that the Judgement should be reversed 
and the cause remanded to the district court, with instruc- 
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tions to pronounce judgment on the verdict in the manner 
prescribed by statute. This decision has been followed and 
affirmed in Tracey v. State, 46 Neb. 361; Griffen v. State, 
46 Neb. 282; Barker v. State, 54 Neb. 53, 58, and in our 
former judgment in this case reported in 66 Neb. 337. The 
foregoing decisions are based on, and follow the rule an- 
nounced in, the cases cited in. the quotation from Dodge 
v. The Pcople, supra, together with Benedict v. State, 
12 Wis. 313; Williams v. State, 18 Ohio St. 46; Picket v. 
State, 22 Ohio St. 405. We are satisfied with the reason- 
ing of these cases, and have no disposition to set aside 
so salutary a rule of law, and this rule should no longer 
be the subject of discussion in this jurisdiction. 

Again, if this were a new question, there appears to be 
no substantial reason why we should not adopt the present 
rule. Ours is not a court of gencral original jurisdiction, 
but in most matters is only a court of review, and yet it 
must be conceded that when we have passed on a matter 
brought before us, for that purpose, we have the inherent 
power to make such orders and such disposition of the 
case as will render our judgment effective and the mere 
fact that the legislature has not seen fit to point out by 
statute each successive step proper and necessary for us 
to take does not render us powerless to “minister justice.” 
In the absence of express statutory enactment, reason and 
authority accord to the courts the inherent power to make 
such orders and adopt such methods of procedure, not in- 
consistent with law, as will enable them to properly ex- 
ercise their jurisdictional powers, and render their judg- 
ments and decrees effective. So it was the proper proced- 
ure, when it was found that no error was committed by the - 
district court until after the verdict, to remand the cause 
back to the court, which has express power to render 
judgment, with directions to perform that duty by’ pro- 
nouncing a valid judginent on the verdict. Indeed the law 
expressly provides that in criminal cases, where a verdict 
of guilty has been rendered by a jury, the district court 
“shall proceed to pronounce judgment as provided by 
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law.” When the former sentence was set aside by this 
court, and the cause was remanded, the matter then stood 
before the district court precisely as though no judgment 
or sentence had ever been pronounced. It was then the 
duty of that court, irrespective of any order of ours, to 
pronounce a legal judgment on the verdict. The district 
court is one of general and original jurisdiction. It had 
the power to try the plaintiff on the charge preferred 
against him, and pass such sentence upon him, on the 
verdict of guilty, as was provided by law; and we are not 
prepared to hold that by its abortive attempt to render a 
judgment against the plaintiff, its power to pronounce a 
legal judgment was lost. It seems clear that the power of 
the court could only be lost or exhausted by pronouncing 
a valid judgment. For these reasons we are fully satisfied 
with our former decisions on this question, and therefore 
adhere to them. 

Plaintiff also insists that notwithstanding the former 
judgment and sentence of the district court were erroneous 
and void, yet he had served a portion of his time therc- 
under; or, in other words, the sentence had been partly 
executed, and therefore he is entitled to his discharge. To 
this we can not give our assent. It is true that the plain- 
tiff, during the pendency of his first proceeding in error, 
was confined in the penitentiary, but section 518 of the 
criminal code provides that “Every person sentenced to 
the penitentiary shall, within thirty days and as early as 
practicable after his sentence, unless the execution thereof 
be suspended, be conveyed to the penitentiary of this state, 
by the sheriff of the county in which the conviction took 
place, and shall there be delivered into the custody of the 
warden of said penitentiary, together with a copy of the 
sentence of the court ordering such imprisonment.” The 
failure of the plaintiff to procure a suspension of tle 
erroneous sentence rendered it necessary to confine him 
in the penitentiary of the state during the pendency of his 
proceedings in error. And, as before stated, such confine- 
ment was no part of the execution of a legal sentence. If 
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he had obtained a suspension of the sentence, this question 
would not have arisen, and it would be absurd for us to 
hold that, by failing or neglecting to obtain such suspen- 
sion, he could render the courts powerless to punish him 
for his offense. There can be no doubt but that this court 
had the implied or inherent power to order the plaintiff 
to be conveyed from the penitentiary to the district court 
for Otoe county, for the purpose of enabling that court to 
pronounce judgment against him on the verdict, as pro- 
vided by law. To hold otherwise would deprive the courts 
of this state of the power to punish persons duly con- 
victed of crime, and they would thus not only fail to 
“minister justice,” but would become convenient instru- 
ments for the perpetration of injustice. 

For the foregoing reasons, we hold that the judgment of 
the district court was valid, and it is therefore 


AFFIRMED. 


Epwarp F. Perris Vv. GREEN River ASPHALT COMPANY.* 
Fitep APRIL 7, 1904. No. 18,215. , 


1. Contract: INSTRUCTION: Error. Where plaintiff’s claim is for 
services under an alleged contract of a certain date, and the evi- 
dence tends to show an offer to engage services at a fixed price at 
that time on defendant’s part, and immediately afterwards a 
beginning of such services on plaintiff’s part, with defendant’s 
knowledge and with no retraction of the proposition, it is error 
to instruct the jury, in substance, that there can be no recovery 
unless an express agreement on both sides was reached at the 
time alleged. 


2. Evidence: CoNversaTions. Section 339 of the code only requires 
that the entire conversation on “the same subject” may be in- 
quired into, or one necessary to make the other fully understood. 
If the conversation relates to different subjects, introducing one 
of them in proof does not entitle the other party to inquire as to 
the entire conversation on other subjects, except so far as is 
necessary to make the part already in fully understood. 


Error to the district court for Laneaster county: DLin- 
couN Frost, Jupen. Reversed. 


“* Motion to retax costs denied. See opinion, D. 519, post. 


36 
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Edward F. Pettis and Field & Andrews, for plaintiff in 
error. 


J. W. Dewcese and Frank i. Bishop, contra. 


HASTINGS, C. 


Plaintiff filed petition in the district court for Lancaster 
county, alleging that the defendant is a corporation of the 
state of Missouri; that about June 1, 1902, defendant em- 
ployed plaintiff to perform services in and about the con- 
ducting of business as paving contractors in the city of 
Lincoln, and agreed to pay for such services so contracted 
for 10 cents a square yard, amounting to $1,876; that 
plaintiff fully performed all of the services as by said 
contract he agreed to perform, and thereby defendant be- 
came indebted to him in the sum of $1,876, none of which 
‘has been paid. The defendant answered, saying that, sti}! 
relying upon its objection to the jurisdiction for lack of 
legal service of summons, it admitted its incorporation in 
the state of Missouri, and denied plaintiff’s other allega- 
tions. <A reply was filed asserting jurisdiction, and that 
such jurisdiction had been found by the trial court, and 
that its conclusion on that subject was final. Trial was 
had to a jury, and a verdict returned for the defendant. 
The plaintiff brings error, and complains of the fifth in- 
struction given by the court, which is as follows: 

“The jury are instructed that, in order to establish the 
contract sued on, it is necessary for the plaintiff to show 
that the minds of the plaintiff and defendant, through its 
vice-president, Mr. Rt. W. Speir, met, and that the contract- 
ing parties mutually agreed to the terms of the contract 
substantially as set out in plaintiff’s petition. The fact, 
if you find such to be true, that plaintiff performed serv- 
ices for the defendant under some other contract, expressed 
or implied, with the defendant, would not be sufficient to 
establish plaintiff’s allegations in ihis case, nov should the 
proposition of compromise or settlement shown in evidence 
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be considered by you in determining what is due the plain- 
tiff on the contract sued on, in the event that you find from 
the evidence and under these instructions that anything 
is due him.” 

It is urged that this instruction unduly narrowed the 
issues in the case and the application of the evidence. Of 
course, under the pleadings it was necessary for the plain- 
tiff to establish his contract. This instructivn told the 
jury that it was necessary for the establishment of that 
-contract to prove that the minds of the plaintiff and de- 
fendant, through its vice-president, met, and that they 
mutually agreed to the terms of the contract substantially 
as set out in plaintiff’s petition. The jury were also told 
that the fact that plaintiff performed services under some 
- other contract, expressed or implied, would not be suffi- 
cient to establish plaintiff’s allegations in this case. The 
two clauses taken together could have been interpreted to 
mean nothing else than that the only way by which plain- 
tiff could establish his alleged contract with defendant, 
was by showing an express agreement on each side between 
the plaintiff and defendant’s vice-president, on the one 
part, to perform these services and, on the other, to pay 
for them the stipulated price. Of course, if this was all 
the case which the plaintiff was tendering evidence to 
establish, the instruction would be correct. It is ordi- 
narily necessary in order to establish a contract that the 
minds of the parties meet. It is so in this case. There 
must have been an intention on the part of each of them 
to contract; but it is not necessary that they mutually 
agreed, at the only interview which ever took place be- 
tween plaintiff and defendant’s vice-president, to the 
“terms of the contract substantially as set out in plain- 
tiff’s petition.” It would be entirely sufficient to es- 
tablish the contract set out in plaintiff’s petition, 
that a proposition to procure certain services from 
the plaintiff at the alleged rate, was made to the 
plaintiff by defendant’s vice-president at the interview, 
which took place in Sioux City, and that on his return 
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home and his investigating the circumstances, the plaintiff 
engaged in the performance of the services and, with the 
defendant’s knowledge and without any withdrawal of the 
proposition, performed them. While it is necessary that 
the minds of the parties meet, it is not necessary that they 
mneet at any specific time or place, and if by words or ac- 
tion, or by both, the plaintiff, within a reasonable time and 
before it was withdrawn, accepted a distinct proposition 
made at the date alleged in Sioux City, and performed the 
several things contemplated in that proposition, he would 
be entitled to claim the contract as of the date of the 
proposition. Plaintiff claims that such is the real state of 
affairs, which his evidence tends to establish, and that, 
consequently, the instruction confining him strictly to 
proof of mutual agreements entered into at the time of 
his interview with defendant’s vice-president in Sioux 
City, was erroneous and prejudicial. 

An examination of the evidence, as well as the discussion 
of it in the briefs of the parties, seems to show that, while 
there is really no claim that any agreement was reached in 
Sioux City, there is evidence tending to establish a proposi- 
tion there made for such contract, aud plaintiff’s subsc- 
quent acceptance by going ahead, with the defendant’s full 
knowledge and under frequent communication between 
the parties, to perforin services, which are claimed to have 
been such as the offer contemplated, and to have been so 
accepted by the defendant. To be sure, the making of the 
proposition even is denied by the defendant, and it is also 
denied that services of the plaintiff, some of which are ad- 
mitied to have been rendered, were in their nature and 
value such as were contemplated in the conversation in 
Sioux City. But these are both questions for the jury, 
under the evidence as it stands in this case, and were not 
submitted to them. 

It is urged in defense of this instruction, that it sub- 
mits to the jury the only case presented by plaintiff’s plead- 
ings. There seems no question but that the instruction re- 
quires an absolute mutual agreement, The petition merely 
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alleges a contract. There seems no reason to cite an- 
thorities to the proposition that the contract might be 
established by a proposition on the one side and action 
upon it by the other party with the proposer’s knowledge 
and consent. In Emery v. Cobbcy, 27 Neb. 621, after an 
offer had been expressly refused by one of the parties, his 
subsequent acting under it, with knowledge of the other 
party, is held to establish a contract. There was in this 
case, to be sure, an effort to show services which were not 
referred to in definite terms in the proposition, even on 
plaintiff’s interpretation of his talk with defendant’s vice- 
president, and there was ground for a caution to the jury 
not to allow plaintiff to recover on this contract merely 
because he had rendered some service; but it is clear that 
the plaintiff was not seeking to support his case on the 
evound of mutual agreement to render services on his part 
and to be paid a certain price for them on defendant’s, but 
was basing it rather upon what was done by both parties 
in pursuance to an understanding had at Sioux City, and 
which seems to have been, on plaintiff's showing, indefinite 
as to everything except price. It seems clear that the trial 
court, in giving this instruction 5, unduly narrowed the 
issues to the plaintifl’s prejudice, and that error is not 
corrected by any other instruction given. Indeed, it could 
hardly be. It is expressed in too stringent terms, and 
would be merely contrary to, and contradictory of, an in- 
struction which would have permitted the establishment 
of the contract by the subsequent acts of the parties after 
the proposition, if one were made at Sioux City. 

The complaint of errors in the refusal of instructions 
seems hardly well taken. Both of the instructions refused 
seem to be open to the criticism that there is no restriction 
of the services under consideration to such as the jury 
should find had been contemplated in the talk at Sioux 
City. Of course, other and different services from those 
contemplated in the proposition would be immaterial for 
the purpose of showing an acceptance or of entitling plain- 
tiff to compensation under it. 
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It seems hardly necessary to discuss the complaints as 
to the admission and rejection of evidence. For the most 
part they seem to be based upon the view which the court 
took of the necessity, under the pleadings, to establish an 
express agreement at Sioux City between the parties. 

At the argument the only complaint which was dwelt 
upon was the alleged violation of section 339 of the code, 
in refusing to permit R. W. Speir to answer question 840 
in the bill of exceptions, and in rejecting the tender of 
proof made in support of it. The question was as fol- 
lows: “You may state all that was said by Mr. Pettis at 
that meeting, as near as you are able, beginning at the 
beginning, touching and concerning the matter in dis- 
pute.” The witness had stated that in a conversation held 
by him in New York, after these alleged services, with 
plaintiff, the latter had stated that he knew there was no 
contract. Plaintiff had testified previously that the en- 
tire New York conversation was an attempt to settle. It 
is now claimed that there was a right to go into the whole 
conversation and the cross-examining question calls for it. 
The question, however, seems too broad.” All the conversa- 
| /tion on “the sanie subject,”’ that is, the tdet of whether there 
was a contract or not, was what plaintiff was entitled / 


‘Yall for; not all the conversation as to plaiatiff’s claim, 
Anything in the conversation necessary to make this staté 
ment as to the contract understood was admissible, or that 
related distinctly to that contract. The talk simply in 
regard to a settlement was not needed for this purpose, 
and was rightly rejected. Only so much of the conversa- 
tion as related to the subject of the existence of a contract 
was in question. The question was much broader than 
that. 

For the error in unduly restricting plaintiff’s right of 
recovery to one on an express agreement on each side, made 
in a conference of the parties, it is recommended that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings according to law. 


_AMEs and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further procecdings according to 
law. 

REVERSED. 


The following opinion on motion to retax costs was 
filed November 2, 1904. J/otion denied: 


Costs: Bitt or Exceprions. The necessary expense of settling a bill 
of exceptions upon the determination of a cause in the district 
court is taxable as costs incurred in that court to be adjudged 
against the unsuccessful party in the final determination of the 
litigation. 


SEpEWICK, J. 


The plaintiff in error in this case, having been success- 
ful in this court, and being entitled to recover his costs 
incurred in this court, insists that the expense of obtaining 
the transcript of the evidence in the court below for the 
purpose of settling a bill of exceptions is a part of the 
costs in this court and should be taxed as such. The ap- 
peHant or plaintiff in error, upon obtaining judgment in 
this court reversing the decree or judgment of the lower 
court, is entitled to recover his costs in this court without 
regard to the further proceedings after the case is remanded 
to the district court, and notwithstanding that he may be 
ultimately defeated in the litigation. The costs, however, 
in the district court, whether before or after the appeal 
ov proceedings in error in this court, are to abide the final 
result of the suit and to be taxed against the unsuccessful 
party. If the expense of settling the bill of exceptions is 
to be considered, under such circumstances, as costs in 
this court, this motion should be sustained; but if such 
expense is cost incurred in the district court, the motion 
must be overruled. National Masonic Accident Ass'n »v, 
Burr, 57 Neb. 487. 

Our code provides that a party objecting to the decision 
of a court must except at the time the decision is made, 
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and time inay be given to reduce the suine to wriling. Sec. 
208. The exception must be stated with so much of the 
evidence as is necessary to explain it. Sec. 309. If the de- 
cision objected to is entered on the record, and the grounds 
of objection appear in ihe entry, the exception may be 
taken by the party causing to he noted, at the end of the 
decision, that he excepts. Sec. 310. If the decision is 
not entered on the record or the grounds of objection do 
not sufficiently appear in the entry, the party excepting 
must reduce his exceptious to writing within a Hmited time 
after the adjournment of the term (see. 311), and must 
submit the same to the adverse party for examination. If 
objections are made, and the judge has determined and 
approved a correct statement of exceptions, it is allowed _ 
by the judge and is made a part of the record of the case. 
For this purpose, it is filed by the clerk and preserved by 
him as the other records in the case. It seems to be ad- 
mitted that the bill of exceptions then becomes a record 
of the district court. It never becomes a permanent record 
of the supreme court. 

The code provides that the plaintiff in error shall file 
with his petition in error in this court a transcript of the 
proceedings containing the final judgment or order sought 
to be reversed, vacated or modified (sec. 586), and also 
that the clerk of the district court shall upon request, and 
being paid the lawful fees therefor, furnish an authenti- 
cated transcript of the proceedings to either of the parties 
to the same or to any person interested in procuring such 
transcript. Sec. 587. This, of course, involves making a 
copy of the whole record, which would include the bill of 
exceptions as a part of the records of the district court. 
By section 1, chapter 28, laws 1881, it was provided that, 
instead of copying the bill of exceptions intu this tran- 
script, the original bill of exceptions itself shall, on the 
request of any party desiving to prosecute proceedings in 
the supreme court, be attached to the transcript or record, 
and be certified by the clerk of the district court to be the 
original bill of exceptions. 
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After the case is disposed of in the supreme court, the 
bill of exceptions is to be returned to the district court 
upon the request of any party interested. Code, sec. 587c. 
If the appellant should take a transcript of the entire 
record of the district court, including the bill of excep- 
tions, instead of having the original bill of exceptions at- 
‘tached to his transcript, his right to have the expense of 
such transeript taxed as costs in this court might, per- 
haps, be questioned on the ground that such expense was 
unnecessary; but there could be no doubt of his right to 
proeced in such manner or of the efficacy of such tran- 
script. It is suggested that, in practice, bills of exceptions 
are usually procured to be allowed with the view of taking 
the case to this court upon appeal or proceedings -in ervor, 
and that therefore it ought to be considered that the ex- 
pense of settling such bills is a necessary cost of this court. 
While it is true that bills are generally procured to he al- 
lowed with such purpose ia view, yet it is not always the 
case. It sometimes happens that it is necessary that the 
records of the district court should be made thus complete 
for use in that court. This seems to be contemplated by 
the statute which requires them to be settled in that court 
and makes them a part of the record there. By the practice 
in some of the districts of this state, the clerk has entered 
the expense of the bill of exceptions as costs in the case, 
when the bill of exceptions is filed with him as a part of 
the records of his office. This appears to be the correct 
practice. 11 Cyc. 232d; Pinney’s Will, 27 Minn. 280. 

Tn Palmer v. Palmer, 97 Ta. 454, the court appears to 
take a different view. It would seem from the opinion 
that the practice there is quite similar to our own, and 
that when the bill of exceptions is settled, it is made a part 
of the record of the district court and, as such, filed in 
said court; and yet the court say: “It is to be remembered 
that the costs of the transcript follow the costs in this 
court because made upon appeal.” There is no explana- 
tion of the sense in which it may be said that these costs 
are nade upon appeal. Possibly, the view above suggested 


was taken that, since bills of exceptions are usually set- 
tled with a view of prosecuting proceedings in the supreme 
court, the costs of the same should be considered as costs 
of the reviewing court; but, as before stated, it seems to 
us that the rule to be derived from our statute and practice 
is otherwise. The view of the Minnesota court, as ex- 
pressed in the case above cited, is in harmony with the 
provisions of our statute above quoted. We have noticed 
several decisions of other courts more or less directly bear- 
ing upon the question here presented, but none of them 
sufficiently discuss the statutes and rules of practice from 
which they are derived to make them available as authori- 
ties in this state. Among them may be noted the follow- 
ing: Hayes rv. Livingston, 85 Mich. 371; Roby Lumber 
Co. v. Gray, 738 Mich. 356; Novotny v. Danforth, 9 S. D. 
412; First Nat. Bank v. North, 6 Dak. 186; Brown v. 
Winehill, 4 Wash. 98; Turner v. Muskegon Machine & 
Foundry Co., 97 Mich. 166. 

We think that costs of settling the bill of exceptions are 
costs made in the district court, and should be taxed as 
such against the unsuccessful party in the final determina- 
of the litigation. 

MOTION OVERRULED. 


FRANK E. Moores, Mayor, ET Au. Vv. STATE OF NEBRASKA, 
EX REL. I. J. DUNN ET AL. 


FILED APRIL 7, 1904. No. 18,567. 


1. Mandamus: DIscRETION OF CourT. While the courts, in the ex- 
ercise of a sound discretion, will not issue the writ of mandamus, 
even to vindicate a technical right, where more harm than good 
will result through its interference with municipal administra- 
tion, such considerations are addressed to the trial court. Only 
in a clear case of abuse of discretion would the granting of a 
mandamus be reversed for such a cause. 


GAMBLING. Where a number of prosecutions have failed 
to bring about the closing of a public gambling house, the exist- 
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ence of the remedy by complaint and arrest on warrant of the 
offenders will not prevent a writ of mandamus to require the 
mayor and chief of police of a metropolitan city to use their 
summary powers to prevent such open violation of law. 


3. Cities: Durirs of Mayor ann Cuier or Poxrice. The statutes of 
this state require the mayor and chief of police of such city to 
actively interfere to prevent or stop open violations of law. 


4. Mandamus: Mortves oF ReEtATor. That one of two relators, asking 
a mandamus, admits that his leading motive in assailing a 
“pool room,” whose closing was the object sought, was the belief 
that a certain citizen, who had actively assisted its operation, 
was interested in its profits, is no ground for reversing a judg- 
ment in favor of the relators. 


5. Evidence: Poot Room. Evidence held to sustain the district court’s 
conclusion that the “pool room” in question was a “room to be 
used or occupied for gambling within the statutes of the state 
of Nebraska.” 


Error to the district court for Douglas county: Lar 
S. EsSteLLe, JUDGE. Affirmed. 


W. J. Connell, for plaintiffs in error. 
Lysle I, Abbott and I. J. Dunn, contra. 


Hasrines, C. 


This is an error case brought to reverse the granting of 
a peremptory writ of mandamus by the Douglas county 
district court. The action was brought by I. J. Dunn and 
J. I. Abbott not only against Frank E. Moores, mayor, 
and John J. Donahue, chief of police in the city of Omaha, 
who are plaintiffs in error, but also against the members 
of the board of fire and police commissioners and P. J. 
Mostyn, acting chief of police. A demurrer on behalf of 
the board to the petition was sustained. The acting chief 
of police, Mostyn, had ceased to exercise such functions 
before the hearing and was dismissed. A peremptory writ 
was awarded against the chief of police, commanding him 
to forthwith arrest or cause to be arrested all persons 
found violating the laws of the state or the ordinances of 
the city relating to gambling, or operating or maintaining 
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a gambling room for the purpose of unlawful gaming at 
number 1313 Douglas street, known as “The Diamond Pool 
Room,” and directing him to at once take action to detect 
all persons there engaged in such violation of the laws of 
the state and of the city ordinances. A peremptory writ 
was also awarded against the mayor, commanding him to 
cause this to be done by the chief of police, and to order 
the chief of police and, through him, the officers of the 
police department to detect and arrest all persons engaged 
in the violation of the laws of-the state at the place desig- 
nated. The costs of the action were taxed against the re- 
spondents, Moores and Donahue. 

The mayor and chief of police filed a motion for a new 
trial, on the grounds that the decision was not sustained 
by the evidence and was contrary to law; that the findings 
that relator, Abbott, was acting in good faith and that 
there was no conspiracy between the relators were con- 
trary to the evidence and not sustained by it; that the 
peremptory writ does not conform to the alternative one; 
that the writ requires acts in excess of respondents’ duties ; 
that upon the finding that Dunn was not acting in good 
faith the action should have been disinissed; that under 
the findings of law made by the court the action should 
have been dismissed, and that the judgment for costs was 
unlawful and unjust. From the overruling of this motion 
the respondents, Moores and Donahue, having filed a 
supersedeas bond, bring error. 

The sole action which the mayor and chief of police are 
required by the peremptory writ to take is to proceed to 
use the powers and resources of the police department of 
the city of Omaha to suppress open violations of the stat- 
utes of Nebraska, and of the ordinances of the city of 
Omaha, in the matter of gambling and conducting a room 
for the purpose of unlawful gaming at number 1813 
Douglas street in that city. The trial court thought that, 
under the evidence produced in this case, the mayor and 
chief of police should be required to do this. They say not, 
and they give four reasons why this court should reverse 
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the action of the district court and vacate the judgment: 
“1st. That the wrong complained of is not of so grave a 
character as to warrant interference by mandamus, and to 
so interfere would be for the court to assume the admin- 
istrative functions of the municipal government. 2d. Other 
adequate and appropriate remedies exist. 38d. It is not 
the duty of the mayor or chief of police to do the things 
required. 4th. The action was not instituted or prosecuted 
by the relators in good faith.” 

The facts seem to be, that at number 1813 Douglas street 
in the city of Omaha, in the back part of a room, whose 
front is occupied by what is known as the “Diamond 
Saloon,” under license for the sale of intoxicating liquors, 
and is used for that purpose, is openly and publicly car- 
ried on what is called a “pool room.” The dates of races 
in different parts of the country and the names of the 
horses entered are posted upon a blackboard and, opposite 
the name of the horse, is posted the odds against his win- 
ning in that particular race; any customer, who desires to 
bet upon any horse, pays in his money and receives a ticket 
entitling him, in the event of that horse’s winning, to the 
odds posted opposite the horse’s name on the board. 

The trial court found that the business of selling pools 
on horse races had been carricd on there since some time 
in January, 1903, up to the trial of the action, which was 
finished November 30, 1903. The selling and buying of 
pools on horse racing was found to be betting on the same; 
the fixtures used in this pool room, a blackboard and a 
telegraph instrument, chairs, counters, drawers, books, 
peucils, tickets, pen, ink and sheets on which memoranda 
are kept of tickets and pools sold, were found not to be 
gambling devices within the meaning of the statute. Both 
the mayor and chief of police were found to have had 
notice before the bringing of this action that such pool 
roon. was conducted at the place designated, but not actual 
knowledge of the fact. 

The court found, as matters of law, that selling pools 
upon horse racing is gambling within the meaning of the 
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Nebraska statute; that the keeping and maintaining of a 
room, where the public is invited to come for such purpose, 
constitute the offense of keeping a room for gambling pur- 
poses within the statutes of Nebraska. It found that it 
is the duty of the mavor of the city of Omaha to see that 
the criminal laws of the state and the city ordinances are 
enforced; that it is his duty, through the chief of police 
aud the police force of the city, to ascertain, where he has 
reason to suppose such to be the facts, whether or not the 
laws are being violated, and, if such is the case, he should 
see that a proper information ts filed, and that the persons 
violating the laws are arrested by the police and prose- 
cuted; and ‘that, in case the chief of police or the police 
force neglect such duty, it is the mayor’s province to order 
them to do it; that it is the duty of the chief of police of 
his own volition, if he has cause to believe that the crim- 
inal laws are being violated, to make an investigation, and 
arrest persons found breaking the law, and hold them until 
a complaint is filed and a warrant issued, and to use all 
lawful means to bring such parties to trial; that, when a 
complaint is filed, and a warrant issued, it is his duty to 
arrest the person charged in the complaint, and investigate 
“and ascertain, as far as he can, whether the offense has 
been committed; after so doing, he should submit his 
proofs to the officer having charge of the prosecution. 

Upon these findings the peremptory writ of mandamus 
against the mayor and chief of police was allowed, and the 
costs of the action adjudged against them; aud, to obtain 
a reversal of such order, they now urge, as above stated, 
that there is nothing to warrant the court’s interfering 
with the administrative functions of the municipal govern- 
ment; that other and better remedies exist; that the mayor 
and chief of police are under no duty to perform the acts 
required, and that relators are not acting in good faith. 

A moving picture was drawn at the argument of the 
condition of matters in the city of Omaha, if this court 
were to interfere by mandamus to control the action of the 
city’s police officers in reference to every trifling offense 
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against state laws or city ordinances which may take 
place there. It seems sufficient to say that the upholding 
of the mandamus issued by the district court in this case 
does not commit this court to such a position. This ob- 
jection merely raises an appeal to the sound discretion of 
the trial court, and not a bar to the action. No claim is 
made, or can be made, that these officers have a discretion 
which the courts may not interfere with, as to whether 
or not they shall discharge their duties under the law. It 
is quite true, as stated in People v. Listman, 40 Misc. (N. 
Y.) 372, 82 N. Y. Supp. 263: 

“The existence, therefore, of the numerous methods de- 
scribed above by which the relator can obtain his object 
without application to the supreme court, is, in itself, no 
sufficient answer to such an application. But after all the 
writ of mandamus is an extraordinary remedy, and whether 
it shall or shall not be granted in a specified case rests” 
largely in the sound discretion of the court. There is no 
doubt that there are circumstances where such a power 
may be wisely exercised. It might well be that cases 
might arise where the neglect of the municipal officer is 
so flagrant, where the wrong is of so grave a character 
and where the public interests involved are so important 
that the court will not hesitate to resort to this remedy. 
But it should be used with caution. Ordinarily it is far 
better that the usual course should be pursued.” 

The case last cited is reprinted in full in the respond- 
ents’ brief. In it the New York supreme court, at a 
special term in Onondaga county, refused a mandamus 
against a commissioner of public safety of the city of 
Syracuse, requiring him to enforce general laws prohibit- 
ing labor on Sunday, and public dramatic performances 
on that day. On a complaint made to the commissioner 
of the character of the performances, he caused two officers 
to attend one of the performances, which were styled by 
those conducting them “Sacred Concerts”; on the report 
of the two officers, the matter was presented to the police 
justice of the city of Syracuse, who refused to issue a 


528 NEBRASKA REPORTS. [Von 71 


Moores vy. State. 


warrant, on the ground that the concerts were not a viola- 
tion of law. The commissioner declined to do anything 
further. An application was made for a mandamus to 
compel him to attend personally, or cause his officers to 
attend, the concerts, and to arrest, or cause to be arrested, 
without a warrant, the persons holding them, if they were 
found to be an offense against the laws of the city. The 
supreme court in that case adjudges it better that the per- 
formances be proceeded against in the ordinary manner 
because, if the police judge refused to issue a warrant, 
~ recourse might be had to any one of the several other magis- 
trates, and the police judge, if necessary, removed. 

The case of Alger v. Seaver, 138 Mass. 331, is also cited 
as refusing a mandamus against a municipal officer. The 
court say: 

“As applications for the writ of mandamus are ad- 
dressed to the sound judicial discretion of the court, the 
circumstances of each case must be considered in deter- 
mining whether the writ shall issue.” 

The circumstances of this present case have been con- 
sidered, and the district court, in its discretion, decided 
that as against the mayor and chief of police the writ shall 
issue. There certainly does not seem to have been any 
such abuse of discretion as to call for a reversal of the 
cause merely because of it. If the duty rested upon the 
officers to do the things required of them and they were 
failing in that duty, and the relators are entitled to insist 
upon its performance, unless there is other clear and 
adequate remedy, the order allowing the writ should be 
affirmed. 

The second objection is, that there is a clear, adequate 
and more appropriate remedy existing. To this it seems 
sufficient to say that the evidence indicates that a number 
of complaints—one witness for respondents says “eight or 
ten”—of the violation of law by the conducting of this 
pool room have been filed; that arrests have been made, 
followed by the-prompt release upon bail of the parties 
charged, and an immediate resumption of the pool room’s 
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business. If the continuance of that pool room is an open, 
public violation of the law, the citizens of Omaha, who 
maintain the police to patrol its streets and prevent such 
violation, are entitled to have that force used in promptly 
suppressing such an clement of disorder, especially after 
it appears that ordinary prosecutions do not deter the 
parties. As Lord Mansfield said of the writ of mandamus: 
“It was introduced, to prevent disorder from a failure of 
justice, and defect of police.” Rex v. Barker, 3 Burr. 
(Hng.) 1266, 1268. 

The third objection is, that it is not the duty of the 
mayor and chief of police to do the acts required. Section 
71, chapter 12a of the Compiled Statutes, provides as to 
the mayor of cities of metropolitan class: “The mayor 
shall be the chief executive officer and conservator of the 
peace throughout the city, and shall have power, by an 
with the concurrence of the board of fire and police com- 
niissioners, to appoint any nuniber of special policemen 
which he may deem necessary to preserve the peace of the 
city, and to dismiss the same at pleasure.” Section 73 
makes it his duty to see that the provisions of the law and 
the city ordinances are enforced. Section 171 of the same 
chapter provides as to the chief of police: “The chief of 
police shall be the principal ministerial officer of the cor- 
poration; lhe shall, by himself or by deputy, execute all 
writs and process issued by the police judge; he, or one 
of his deputies, shall attend on the sitting of the police 
court and preserve order therein; and his jurisdiction and 
that of his deputies in the service of process in all criminal 
cases, and in cases of the violation of city ordinances shall 
be coextensive with the county.” Section 172: “He shall 
be subject to the orders of the mayor in the suppression of 
riots and tumultuons disturbances and breaches of the 
peace; he may pursue and arrest any person fleeing from 
justice in any part of the state.” Section 173: “Me shall 
have, in the discharge of his proper duties, like powers and 
be subject to like responsibilities, as sheriffs in’ similar 
cases.” Among the duties of the siteriff as defined in sec- 
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tion 119, article I, chapter 18, Compiled Statutes, are: 
“The sheriff and his deputies are conservators of the peace, 
and to keep the same, to prevent crime, to arrest any per- 
son liable thereto, or to execute process of law, may call 
any person to their aid; and, when necessary, the sheriff 
may summon the power of the county.” And section 283 
of the criminal code provides: “Iivery sheriff, deputy 
sheriff, constable, marshal, or deputy marshal, watchman, 
or police ofticer shall arrest and detain any person found 
violating any law of this state, or any legal ordinance of 
any city or incorporated village, until a legal warrant can 
be obtained.” 

It seems clear that it is the duty of both the chief of 
police and the mayor to interfere for the prevention of the 
public violation of the laws, and that seems to be all which 
is required of the officers by this mandamus; they are to 
see that the police officers under their charge investigate 
the alleged open violation of the law at a give place, and 
arrest such parties as are found in the act of violating it, 
and are to take measures for their prosecution. If it be 
eranted, as the trial court found, that an open and public 
violation of the law is going on there, it would seem that 
it is clearly within the prescribed duties of these officers to 
take such steps. 

The fourth objection raised is, that the action was not 
instituted or prosccuted by the relators in good faith. 
This rests upon the trial court’s finding that one of the 
relators, I. J. Dunn, was influenced in his action more 
by the desire to “affect”. one Thomas Dennison than by a 
desire to enforce the laws of this state. It was, however, ° 
found that, so far as the other relator was concerned, the 
proceedings were in entire good faith. The soundness of 
this conclusion is not disputed. The relator, Dunn, owned 
to having taken, as assistant county attorney, various 
steps toward the prosecution of Dennison on various ac- 
tions, and declared that a large share of his desire to sup- 
press the pool room was from his belicf that Dennison 
shared in its profits. This, no doubt, together with a mass 
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of evidence as to Dunn’s action as assistant county at- 
torney, the relevancy of which is not perceived, was the 
basis of the finding, which was in the following terms: 
“The court further finds, as a matter of fact, that the rela- 
tor, I. J. Dunn, is not acting in govd faith in bringing and 
prosecuting this action, in this, that he brings and prose- 
cutes this action primarily for the purpose of affecting 
one Thomas Dennison, and his desire for enforcing the law 
is a secondary consideration.” The court, however, found 
that the action was not brought nor prosecuted in pur- 
suance of any wrongful conspiracy or combination. The 
action of the relators seems to have been at the request of 
a number of prominent and respectable citizens of the city, 
and there seems no reason, in the fact that Mr. Dunn was 
actuated by a conviction that Dennison had an interest in 
the pool room and a desire to drive him out of that busi- 
ness, to dismiss the proceedings. It appears from the 
evidence of Dennison himself that he has no such interest 
at the present time, and he declares that such action as he 
has taken in regard to the pool rooni was solely on account 
of friendship for its proprietor, Chucovich. There seems 
no reason to reverse the action of the district court be- 
cause of Mr. Dunn’s appearance as one of the relators. 
The real turning point in the case seems to be the ques- 
tion, whether or not the keeping of a pool room, such as 
the evidence discloses, is a violation of the law, the pre- 
vention of which the courts will enforce by a writ of man- 
damus. The officers seem to have regarded it, in the words 
of police commissioner Broatch, as “no more a violation 
of law than is the grain bucket shop.” There seeins to 
have been something like an understanding that the city 
authorities would not, of their own volition, interfere with 
its operation, if they were conducted without disorderly 
accompaniments. Ne attempt, however, is made at the 
present hearing to defend the lawfulness of this business. 
No complaint is made as to the correctness of the district 
judge’s findings, that pool selling is gambling, and that 
the maintaining of a place where the public are invited to 
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come and buy pools upon races is the maintaining of a 
gaming house, under the laws of this state. 

All laws for the suppression of vice are subject to 
evasion. Doubtless gambling is a vice and so distinguish- 
able from crime. Like all other vices, the most that 
can be done toward its suppression is to prevent its open 
and public indulgence to the demoralization of society. So 
long as the laws of the state of Nebraska make the public 
maintaining of gambling places unlawful, so long it would 
seem to be the right of citizens, who believe that openly 
and publicly advertising them and their business is dan- 
gerous and demoralizing to the community, to insist that 
public officers, selected for that purpose, should carry into 
execution the laws dealing with such places. It seems 
sufficiently to appear, in the present case, that ordinary 
remedies had been tried and found powerless to answer the 
purpose of the statute in question, the closing up of an 
open and public gaming house. 

It is recommended that the judgment of the trial court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


EpA MEINHARDT, APPELLANT, V. LEWIS A. NEWMAN ET AL.., 
APPELLEES. 


Fruep Aprit 7, 1904. No. 13,536. 


1. Agency: DEaTH Or PrinciraL. It is not a hard and fast rule, that 
an agency shall be deemed to have been revoked for all purposes 
by the death of the principal, as against those dealing in good 
faith with such agent, without knowledge of revocation, and 
within the scope of his actual and ostensible authority. 


2. Evidence. Evidence examined, and held sufficient to sustain the 
judgment of the trial court, : 
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APPEAL from the district court for Thayer connty: 
GEORGE W. Stupss, JUDGE. Affirmed. 


C. L. Richards, for appellant. 
Kelligar & Ferneau and T. C. Marshall, contra. 


OLDHAM, C. 


This is an action for the foreclosure of a real estate 
mortgage on certain lands situated in Thayer county, Ne- 
braska. Defendants answered admitting the execution of 
the mortgage, and pleading payment to the duly author- 
ized agent of the payee. There was a judgement for the de- 
fendants in the court below, and plaintiff appeals. 

The facts clearly established by the testimony contained 
in the bill of exceptions are: In 1881, J. W. Lewis, of 
Suffolk, Massachusetts, the payee named in the note in 
controversy, constituted M. H. Weiss of Hebron, Nebraska, 
his agent for the purpose of loaning, collecting and re- 
investing money on farm securities in Thayer county, Ne- 
braska. Mr. Weiss continued to act as his agent up to 
and during the year 1885, when the Blue Valley Bank at 
Hebron, Nebraska, was organized and Mr. Weiss became 
its cashier. On the organization of the bank, Mr. Weiss 
transferred the account of J. W. Lewis to the bank, and 
credited the bank with profits on the loans and collections 
made for Mr. Lewis, and an account was opened at the 
bank with him, more, however, for the convenience of the 
bank in transacting the business than for the benefit of 
Mr. Lewis. A large number of loans were negotiated by 
the bank, and these notes were all made payable to J. W. 
Lewis, at the Blue Valley Bank. Among others, the loan 
in controversy was made by the bank to one William T. 
Jackson for $700, secured by real estate mortgage. The 
mortgage provided, among other things, that payments 
in multiples of $100 might be made on the principal debt, 
at any interest payment. Jackson conveyed the lands 


dBd4 NEBRASKA REPORTS. [Von 71 


Meinhardt v. Newman. 


covered by the mortgage to the defendant Lewis A. New- 
man, in the year 1891, who assumed and agreed to pay 
the mortgage. J, W. Lewis, the payee of the note, died, in 
1891, intestate, and Sherman T. Lewis was duly appointed 
as one of the administrators of his estate. In 1892, de- 
fendant Newman paid the interest on the loan, and $100 
on the principal, through his agent, to the Blue Valley 
Bank; received a receipt from the bank for such payment, 
and this money was properly transmitted to the admin- 
istrators of the payee of the note; and the interest coupon 
and receipt for part payment of the principal were trans- 
mitted to the bank and, by the bank, to the defendant 
Newman. On August 16, 1898, defendant paid in the 
same manner to the bank, $48, Mmterest, and $225 of the 
principal of the loan, and took its receipt therefor. The 
bank transmitted the interest of $48, but credited the pay- 
ment of $225 on the principal of the indebtedness to the 
account of J. W. Lewis at the bank, and did not transmit 
this to the legal representatives of the payee. In 1894, an- 
other payment was made in the same manner, which was 
duly transmitted, accepted and receipted for. In Septem- 
ber, 1895, the Blue Valley Bank suspended, and a receiver 
was appointed to take charge of its affairs; and in the 
same year, the administrator of the estate of J. W. Lewis, 
deceased, assigned the mortgage and note to plaintiff, Eda 
Meinhardt, in the following manner: “For value received, 
J, Sherman T. Lewis, administrator of the estate of J. W. 
Lewis, deceased, hereby assign and fully transfer to Eda 
Meinhardt, heirs and assigns forever, one certain mort- 
gage executed by William T. Jackson and Annie M. Jack- 
son, his wife, to J.W. Lewis, bearing date August 18, 1890, 
and recorded, etc., * * * also the promissory note accom- 
panying said mortgage and mentioned therein, and for 
the security of which said mortgage was given.” This 
transfer was duly acknowledged before a notary public. 
In 1896, a similar assignment of the mortgage and note 
was executed by each of the heirs of J. W. Lewis, deceased, 
and these assignments were recorded in the office of the 
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register of deeds in Thayer county, in 1896. The assign- 
ment of the heirs was trken after the maturity of the note, 
and was recorded nearly 3 years after the payment in 
dispute had been made. 

The only question at issue on the trial of the case in the 
court below was as to the credit of the $225 payment on the 
principal sum of the indebtedness made as above stated. 
All the remainder of the indebtedness, if this credit is al- 
lowed, has been duly paid. There is no contention that 
plaintiff is an innocent purchaser of this note by indorse- 
ment under the law merchant; and plaintiff virtually con- 
cedes that the evidence is sufficient to establish an agency 
in the Blue Valley Bank for the collection of the interest 
and principal by its dealings with J. W. Lewis, deceased, 
but it is strongly contended that this agency was term- 
inated by the death of J. W. Lewis, and that thereafter 
defendant dealt with the bank at his peril. 

It is not, however, as contended by plaintiff, a hard and 
fast rule that, under all circumstances and in the face of 
intervening equities, the death of a principal absolutely 
nullifies and renders of no effect the acts of an agent, 
dealt with in good faith and in view of his apparent au- 
thority, by one who does so, without notice of the revoca- 
tion of his authority. This view is well illustrated by the 
holding of this court in Deweese v. Mluff, 57 Neb. 17, in 
which Norval, J., after a careful review of the authorities, 

quotes with approval the following language from the 
opinion in Ish v. Crane, 8 Ohio St. 520, 540: 

“Now upon what principle does the obligation, imposed 
by the acts of the agent after his authority has terminated, 
really rest? It seems to me the true answer is, public 
policy. The great and practical purposes and interests of 
trade and commerce, and the imperious necessity of con- 
fidence in the social and commercial relations of men, re- 
quire that an agency, when constituted, should continue 
to be duly aceredited. To secure this confidence, and con- 
sequent facility and aid to the purposes and interests of 
commerce, it is admitted that an agency, in cases of actual 
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revocation, is still to be regarded as continuing, in such 
cases as the present, toward third persons, until actual or 
implied notice of the revocation. And I admit, that I can 
perceive no reason why the rule should be held differently 
in cases of revocation by mere operation of law.” 

Now, it will be remembered that cach of the payments 
made by the defendant on this mortvage indebtedness had 
been made after the death of the payee, and all, except the 
$225 in dispute, had been transmitted by the bank to the 
" representatives of the deceased and had been properly ac- 
counted for. It is also in evidence and undisputed, that 
a large number of other collections, some of interest and 
some of principal, had been made by the bank for one of 
the administrators after his appointment and qualification 
as such. That after his qualification, he sent to the bank 
for a statement of its dealings with the intestate, and for 
a list of mortgages negotiated by it, and that such was 
duly furnished by the bank. That when the bank failed 
and passed into the hands of a receiver, the $225 paid by 
defendant was found credited to the J. W. Lewis account 
kept at the bank. 

Now we think it could not be disputed that had J. W. 
Lewis, in his lifetime, revoked the agency of M. H. Weiss, 
and the Blue Valley Bank, to collect his loans and rein- 
vest his money, and had he failed to notify those doing 
business with that institution under its real aud apparent 
authority as agent, he would not in conscience have been 
heard to say, as against those honestly dealing with the 
institution, that its agency had been revoked. And if, as 
set forth in Deweese v. Muff, supra, the same rule should 
apply on revocation by death, then we think that the con- 
duct of the administrator in his dealings with the bank 
with reference to loans and collections made for his in- 
testate, should now estop the representatives and heirs of 
the deceased from asserting the revocation of this agency 
by the death of the principal. That the note and mortgage 
were a part of the same transaction is alleged in the peti- 
. tion and admitted in the arguments; that the privilege of 


. 
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paying $100, or any multiple thereof, on the principal 
debt at any interest payment, was brought home to the 
plaintiff by the possession of the morigage, is not dis- 
puted, as was also notice of the fact that part of the 
principal had been paid under this option before she took 
the assignment. 

There is another question urged by appellees that would 
probably be fatal to a reversal of this case, and that is, that 
there was no evidence of any kind in the record tending to 
show fhat no action at Jaw had been had on the note before 
foreclosure proceedings were instituted. This allegation 
was contained in the petition and denied by the answer. 
But as we deem the evidence sufficient to sustain the judg- 
ment of the trial court on the merits of the controversy, 
we refrain from saying just whaf judgment we should have 
rendered in this trial de novo for want of this technical 
proof, had no other substantial defense been interposed. 

We conclude, however, that the evidence is sufficient to 
sustain the judgment of the trial court on the merits of the 
controversy, and we reconmmend that it be affirmed. 


AMES and Hastines, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


DANIEL ISAACS, APPELLEE, V. RACHEL Davis ISAACS, 
APPELLANT. 


Firep Aprit 7, 1904. No. 13,426. 


1. Antenuptial Agreements. While antenuptial agreements may essen- 
tially alter the interest which either the husband or wife takes 
in the.property of the other, they can not vary the terms of the 
conjugal relation itself; they can not add to or take away the 
personal rights and duties of husband and wife. 


An antenuptial agreement by a man about to be married, 
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that,. after marriage, he will reside in a particular state, can not 
be enforced. 


3. Domicile. The general rule is that the domicile of the husband is 
the domicile of the wife. 


The wife is bound to follow her husband when he changes 
residence, if such change is made in good faith. 


5. Husband and Wife: Support. When a wife, without just cause, 
refuses to live with her husband, he is not required to contribute 
to her support. 


6. Divorce and Alimony. When a wife, without cause, refuses to live 
with her husband, and the evidence shows that she did not assist 
in or contribute to the accumulation of any of his property, but 
that it was all accumulated by him prior to their marriage, the 
husband, on obtaining a divorce on the ground of desertion, will 
not be required to pay alimony. 


7. Evidence. Evidence examined, and held to fully sustain the findlngs 
and judgment of the trial court. 


APPRAL from the district court for Wayne county: 
JAMES I. Boyp, Juper. Affirmed. 


Wilbur & Berry, for appellant. 
A, A. Welsh, contra. 


FAWCETTY, C. 


This is a suit by plaintiff for a divorce on the ground 
of desertion, with a petition in the usual form. Defend- 
ant, answering, admits the marriage and denies all the 
other allegations of plaintiff’s petition, and, for cross- 
petition, asks for a divorce on the grounds: First, of 
desertion ; and, second, failure to support. She bases her 
claim of desertion on the allegations that, prior to her 
marriage with the plaintiff, he agreed with her that he 
would make his home, after their marriage, in the state of 
Ohio; that without this promise she would not have mar- 
ried him; that on or about the first day of November, 1900, 
heing the same year in which they were married, plaintiff 
left the defendant in Cincinnati, stating that he was going 
to Ironton, Ohio; and that instead of going to Ironton he 
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came to Wayne county, Nebraska, without the consent or 
knowledge of the defendant. For reply, plaintiff says that, 
prior to his marriage with defendant, he expected to make 
his home, after their marriage, in the state of Ohio; that, 
after their marriage, he made numerous efforts to get into 
business or to obtain-employment in that state, but was 
unable to do so, whereupon he repeatedly solicited the de- 
fendant to come to Wayne county, Nebraska, to make 
their home, but that defendant refused and has ever since 
refused; and in Novemher, 1900, plaintiff, being unable to 
find a place in Ohio suitable and satisfactory, came to 
Wayne county, Nebraska, where he had resided prior to 
their marriage, and where he owned a well improved farm 
of 320 acres of land; that since coming to Wayne county 
he has repeatedly requested defendant to come and live 
with him, and, upon her refusal so to do, has offered to 
return to Ohio and make his home there, if defendant 
would live with him, but that defendant refused to live 
with him either in Nebraska or Ohio; that he is now ready 
and willing to provide a home and live with the defendant 
either in the state of Nebraska or the state of Ohio, and 
offers to return to Ohio and live with the defendant; al- 
leges that for a long time prior to his marriage with de- 
fendant, he had resided in Wayne county, Nebraska, with 
his family, consisting of 5 children by a former wife, then 
deceased; that defendant has never contributed in any 
manner to the accumulation of any of the property of 
plaintiff or assisted in the care thereof; that defendant is 
possessed of a one-fifth interest in a house and lot in Nor- 
wood, Ohio, where she resides with her sisters, as the co- 
owners thereof; that he has always been ready and willing 
to contribute to the support of defendant, and has sent 
her money, which defendant has refused to receive. 

The evidence shows that the parties were married in 
April, 1900; that defendant had a decided aversion to 
coming to Nebraska, preferring to live in Ohiv, where she 
had lived all her life, and where plaintiff had spent the 
early years of his life; that, after the marriage, they came 
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to Nebraska and spent a couple of months together on 
plaintiff’s farm in Wayne county, defendant returning to 
Ohio during the summer, and plaintiff agreeing to follow 
her in September. In September, plaintiff returned to 
Ohio in accordance with this arrangement, and began his 
efforts to get into a business of some kind which he would 
be able to manage, or, failing in that, to obtain some suit- 
able employment. He seems to have been quite persistent 
in his efforts in this direction. ‘The evidence satisfies us, 
as it doubtless did the trial court, that those efforts were 
made in good faith, and that he did everything in his power 
to gratify the wish of his wife. On the evening of Novem- 
ber 4, 1900, he returned to the defendant’s old home, where 
she was living with her sisters while he was making: the 
efforts to secure a business, above referred to, feeling 
rather discouraged at another failure of his plans. De- 
fendant seems to have been angry at him on account of 
this failure, and told him he could not stay there that 
night. After some talk between them, she partially re- 
lented and permitted him to remain in the house that 
night, but refused to occupy the same room with him, tell- 
ing him that he would have to occupy another room, which 
he did. The next morning he left her with the under- 
standing that he would make another trip to Ironton, and 
try and make some kind of an arrangement by which they 
could move there. After leaving the house, under the 
effects of the chilly reception which he had received the 
evening before, he said he was feeling homesick, and con- 
cluded that he would take a trip to Nebraska; so, instead 
of going to Ironton he took the train for Omaha. The first 
thing he did after arriving in Omaha was to write to his 
wife, telling her what he had done, and expressing sincere 
regret that he had left her and come to Nebraska without 
telling her that he was going to do so, and asked her for- 
giveness for having done so. He waited some time, ani, 
receiving no answer, he again wrote her from his farm in 
Wayne county. Receiving no answer to that, he wrote a 
third letter. ‘To this he received this answer: 
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“NORWOOD, OHIO, December 16, 1900. 
“Mr, Tsaacs—Sir: You deserted me once for all. I will 
have nothing more to do with you. You have made many 
yood promises to me but kept none of them. I do not 
want you to come back to Ohio, as you left me without a 
cause. Hoping this will be satisfactory, I remain, 
“RACHEL Davis Isaacs.” 


Notwithstanding this letter plaintiff kept writing to his 
wife, urging her to reconsider the matter, calling her at- 
tention to the fact that he had been unable to get into 
business in Ohio, that he had a good home in Nebraska and 
could support her in proper manner here. Finding that 
she would not yield, he then wrote her that he would re- 
turn to Ohio and secure a home for them there. Reeeiving 
no word from her, in the fall of 1901 he returned to Ohio, 
learned where she was stopping, and went to the honse 
between 7 and 8 o'clock in the evening, te see her. In 
answer to his rap at the door she appeared and, on observ- 
ing who it was, slammed the sereen door shut and retired 
to another roont in the rear of the house. Ile went.around 
to the window and importnned her to talk the inatter over 
with him. She finally told him to go around to the door, 
where she met him, but she kept the screen door closed and 
would not permit him to enter. He reasoned with her 
there, and otfered to return to Ohio, but she was obdurate, 
claiming that he had blasted her life and that she would 
not have anything more to do with him. Ie tried to have 
an interview with her the next day, which she refused to 
grant, claiming that she had a prior engagement. After 
remaining in Ohio a while he returned to Nebraska; but, 
before leaving, left a letter with her sister, to be forwarded 
to her. She answered this letter November 3, 1901, say- 
ing: 

“Mr. Isaacs: Your letter received about a week ago, in 
which you make some very good promises if I would live 
with vou. IJ trusted you once on your good promises until 
you failed to keep one of them, and asked me to work for 
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my board, which was more than I could endure. I was 
not conscious at the time that you had any intention of 
leaving me to fight my way through the world as your 
wife, which has caused me many a heart ache and blighted 
my life forever. You wished me to write you this one let- 
ter, which I will do, as I promised. TI always thought you 
would support me until I gave you the opportunity, then 
I found I was very much mistaken. You said as I had an 
interest in our home I could live there, which is very true; 
I could; at the saine time I could not eat the house nor 
dress with it. Ou the other hand it takes money to keep 
the house in repair and I must do my part as T have no one 
to do for me since my married Jife has been a failure. 
Hoping you will always be happy with your family, will 
close. From RacHen, Davis Isaacs.” 


To this plaintiff replied, saying, among other things: 


“Now, my dear wife, L hope you will not be offended by 
my writing you this time; you know we are tied together 
for life and there is not a day but I think of il a thousand 
times and am willing to do anything I can in order that 
we can live together. * * * I will send you money as soon 
aus you send me your address, and I am going to ask you 
won’t you please promise to live with me so I can close the 
deal on the home I have in view in Jackson county, Ohio, 
and I will promise that I will try to do all I can to make 
our home happy, and I will do as I say. As soon as I 
close the deal I will send the papers to you to hold, and 
[ can not tell vou how glad my children would be if we 
were living together. If you get this letter please write so 
I ean close the deal if you will consent. This from your 
loving husband, DANIEL ISAACS.” 


He wrote her again on December 16, in which, among 
other things, he says: 

“Now, Rachel, it was a mistake on my part. [ hope 
you will forgive ne. I am going to ask vou to write yvour- 
self and if you wil] state any terms that L can comply with 
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I will be glad to do it for I think we could live happy if 
we only get started. I can rent or sell my farm to good 
advantage, and I can go back east to live. * * * Now, 
my dear wife, if you will forgive me the past I will be glad 
to send money to support you until we can get to living 
together, and I hope I will get to hear from you soon. This 
from your loving husband, DANIEL Isaacs.” 


In this letter he enclosed a draft for $25 as a Christmas 
gift. The letter, envelope and draft were all returned to 
him by the defendant, with this endorsement on the letter: 
“December 31, 1901. Opened, read and returncd by Rachel 
Davis Isaacs.” 

The above are only brief extracts from the many kind 
and affectionate letters written by plaintiff to the defend- 
ant, urging her to forgive him for the one slight error of 
coming to Nebraska in November, 1900, without previ- 
ously informing her of his intention so to do. This act 
of his she construes into a great wrong: One which, she 
says, blasted her life, and which she was never willing to 
forgive. We are absolutely unable to conceive how de- 
defendant could have become imbued with such a silly 
idea. The alleged antenuptial agreement, that he would 
always live in Ohio, was void. As stated by counsel for 
appellee, “Valid antenuptial contracts can only be made 
with reference to the property of one another and their 
rights thereto. They change and control the general rule 
of the marriage state in reference to property only.” And, 
as stated in Schouler, Domestic Relations (3d ed.), sec. 
171: “They can not vary the terms of the conjugal rela- 
tion itself; they can not add to or take away from the 
personal rights and duties of husband and wife; but they 
may essentially alter the interest which each takes in the 
property of the other.” The general rule is that the domi- 
cile of the wife follows that of the husband and that he 
has the right to fix their domicile; the wife is bound to 
follow the husband when he changes his residence, if such 
change is made in good faith. The authorities in support 
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of this principle are so numerous and uniform that it is 
unnecessary to cite them. But, conceding that plaintiff 
had agreed, prior to the marriage, that he would always 
live in Ohio; if, after the marriage, he, in good faith, tried 
to secure employment or a business of some kind there and 
was unable to do so, and had a good home of 320 acres of 
land in Wayne county, Nebraska, at his disposal, he had a 
perfect right to return to that home and to insist that his 
wife should go there with him, and her refusal so to do 
would constitute desertion on her part. He was under 
no obligation to surrender his home that he had worked 
years to establish, and return to Ohio and engage in a 
business enterprise, without experience, and possibly, nay, 
probably, lose the earnings of years in that enterprise; and 
if the defendant had even the faintest conception of her 
marital duties, she would not have required him to con- 
tinue tramping around through the state of Ohio seeking 
employment or business, but would have promptly and 
cheerfully accompanied him to the good home which he 
had already established in Nebraska. 

A sufficient answer to defendant’s plea of nonsupport is 
that a man is not required to support his wife when she, 
without just cause, refuses to live with him. 

From the questions asked by defendant’s counsel on the 
trial of the case, it is apparent that defendant cares noth- 
ing about the marriage relation or as to who succeeds in 
obtaining the decree of divorce, provided she is given a 
goodly portion of the property, which she never assisted 
the plaintiff to accumulate. If the trial court had 
awarded her even a very small amount of alimony, we are 
satisfied that this court never would have been troubled 
with an appeal in this case. On the trial the court 
awarded her $100 for expense money in defending the suit, 
but, after hearing the case, refused to allow her any ali- 
mony, and ordered that each party pay their own costs. 
This is the part of the decree that was grievous to defend- 
ant; but we think the court did right. When a wife, ab- 
solutely without cause, deliberately refuses to live with 
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her husband, and has not helped to accumulate any of his 
estate, we know of no law which entitles her to alimony. 

We have read the record very carefully, and are unable 
to discover any error therein. The judgment of the dis- 
trict court is right in all respects and should be affirmed; 
and we so reconmend. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


City oF SouTH OMAHA y. JOHN RUTHIEN. 
Fitep Aprit 7, 1904. No. 13,545. 
1. Instructions. Instructions given and refused examined, and held 


to be without prejudice. 


2, Witnesses: VALUES. Persons who have resided for several years 
and own property in the immediate neighborhood of property 
alleged to have been damaged by grading a street in front of such 
property, and who seem, upon examination, to be well informed 
of its situation, condition and value, are competent witnesses on 
the question of its value. 


3, Interest. Where the plaintiff in an action does not pray for inter- 
est, none can be recovered. 


Erkor to the district court for Douglas county: Guy 
R. C. Ruan, JupGe. Affirmed upon condition. 


Jurdock & Cohn and EH. R. Leigh, for plaintiff in error. 
W. ke. Patrick, contra. 


FAWCETT, C. 


This action was commenced by defendant in error, here- 
inafter styled plaintiff, against the plaintiff in error, 
hereinafter styled defendant, to recover $200 damages, 
which plaintiff claims to have sustained by reason of the 
grading of a portion of 12th street in South Omaha in 


© 
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front of his premises. He alleges that thie: defendant cut 
the street down in front of his premises to a depth of 
about 6 feet without first establishing a grade upon said 
street, and without providing for the payment of damages 
occasioned thereby; that on October 7, 1901, he gave de- 
fendant written notice of his claim for such damages. The 
prayer of his petition is “for the sum of $200, together 
with costs of this cause.” For answer the defendant ad- 
mits that certain grading was done in front of plaintitt’s 
premises; denies that it was done by or under the di- 
rection or authority of the city; denies that defendant had 
authority under its charter to do the work in the manner 
alleged; alleges that the work was done by parties desir- 
ing an opening through from 13th street easterly to the 
river; alleges that the work was done in accordance with 
the specific permission of the plaintiff and at his request 
and sanction; denies that plaintiff has been damaged, but 
alleges that by reason of the grading the property of the 
ulaintiff has been benefited and its value greatly in- 
creased. The reply is a general denial. There was a trial 
to the court and a jury, resulting in a verdict in favor of 
the plaintiff for $220.71. Judgment was entered upon this 
verdict, motion for new trial overruled, and the case is 
now here on error. 
Defendant claims that it is entitled to a reversal of this 
case for the following reasons: “(1) The trial court erred 
in giving instruction numbered 2 of the instructions given 
on its own motion. (2) The trial court erred in giving 
instruction numbered 4+ of the instructions given on its 
own notion. (3) The trial court erred in refusing to give 
instruction numbered 3 of the instructions requested by 
the defendant. (4) The trial court erred in permitting 
the witnesses Ma Dru and B. Tangeman to testify, over 
the objection of defendant, to the value of plaintitf’s prop- 
erty.” These are the only assignments areued in defend- 
ant’s brief, and under the well established rule in this 
court they are the only ones that will be considered,’ 
Lustruction numbered 2 complained of is as follows: 
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“The burden of proof is upon the plaintiff to establish 
by a preponderance of the evidence each of the material 
allegations of his petition not admitted by the answer; and 
the burden of proof is upon the defendant to establish 
each of the affirmative allegations of his answer.” 

It is evident that counsel does not object to this instruc- 
tion in and of itself, but complains that the court nowhere 
else in its instructions tells the jury what the material 
allegations are in either the petition or answer. If either 
the petition or answer contained immaterial matter, the 
position taken by defendant would be sound, but we think 
the case comes clearly within the rule laid down by this 
court in Murray v. Burd, 65 Neb. 427. Neither the peti- 
tion nor answer contains any immaterial matter. Both 
pleadings are more than ordinarily brief and explicit in 
cases of this kind, and we think that instruction numbered 
2, taken in connection with the statement of the issues 
contained in instruction numbered 1, preclude the idea 
that the jury could in any manner have been misled by 
being left in doubt as to what matters were fur their con- 
sideration. 

Instruction numbered 4 is as follows: 

“Tf you find from the preponderance of the evidence 
that the grading in front of the plaintiff’s premises was 
done, either by virtue of the resolution of the city council 
introduced in evidence, or by the employees of the defend- 
aunt city, under the instruction of its officers or any of 
ihem, and any damage was occasioned to the plaintitf’s 
property thereby, your verdict should be for the plaintiff.” 

It is argued by defendant that under this instruction 
the jury would have been warranted in holding the de- 
fendant liable if the work had been done under the in- 
struction of a sinele councilman or any other officer of 
the city. As an abstract proposition counsel is right, and 
the instruction is wrong; but, in the light of the evidence 
in this ease, we do not see how the jury could possibly 
have been misled by it. There is no conflict in the evidence 
as to the fact that the work was done by the city’s grading 
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gang, under the supervision of a city street boss, and, in 
fact, we think the evidence fairly shows that it was done 
under the supervision of the city engineer himself. Be 
that as it may, there is absolutely no claim that any officer 
unauthorized to act in a case of this kind assumed to act. 
If such had been the case, the instruction might have been 
prejudicial; but in this case, we can conceive of no pos- 
sible manner in which the defendant could have been 
prejudiced by the giving of it. 

Instruction numbered 3 requested by the defendant and 
refused by the court is as follows: 

“You are instructed that in determining the amount of 
damages resulting to plaintiff, if any, by reason of the 
excavations aforesaid, you shall take into consideration 
the benefits accruing to plaintiff’s property, if any, by 
reason of the grading aforesaid.” 

We do not think any discussion is necessary to demon- 
strate the correctness of the court’s action in refusing 
this instruction. Under it, the jury would have been war- 
ranted in taking into consideration general benefits, which 
cap not be done. 

We have examined the testimony of the witnesses Ma 
Dru and Tangeman very carefully, and are unable to 
agree with counsel for defendant that the court erred in 
permitting these witnesses to testify as to the value of 
plaintiff’s property. On their direct examinations they 
were asked if they knew the value of this property, and 
they answered, “Yes.” Counsel for defendant did not 
then question them upon this point, but simply rested 
upon his objection that sufficient foundation had not been 
laid. This objection was not well taken. Subsequently, 
on cross-examination, he sought to show that they had 
not sufficient knowledge to entitle them to testify; but 
in this we think he failed. While their cross-examinations 
show that they are not what would be termed experts, vet 
it does fairly show that they were well acquainted with 
the property; that they had considerable knowledge of the 
values of adjoining property; that they owned property 
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themselves within a block or two of the property in con- 
troversy; and, in fact, they showed as much knowledge as 
is usually shown on the part of witnesses classed as non- 
expert witnesses. 

The verdict was for $220.71, when the prayer of the 
petition was for $200 and costs. The court in its instrue- 
tion authorized the jury to add interest to whatever 
amount it might find due to plaintiff as damages. This 
should not have been done, as the plaintiff does not pray 
for interest, but simply prays a judgment for $200 and 
costs. Plaintiff should therefore enter a remittitur for 
$20.71. 

While the instructions given by the court are not as full 
and explicit as instructions in such case should be, yet 
an examination of the entire record satisfies us that the 
court has not committed any prejudicial error. 

We recommend that if plaintiff shall within 20 days 
from the filing of this opinion enter a remittitur for $20.71, 
the judgment be affirmed; otherwise, that it be reversed. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that if plaintiff shall within 20 days 
from the filing of this opinion enter a remittitur for 
$20.71, the judgment of the trial court shall stand 
affirmed; otherwise, that the same be reversed and re 
manded for a new trial. 

JUDGMENT ACCORDINGLY. 


ADAMS COUNTY ET AL. V. KANSAS Crry & OMADA RAUAVAY 
COMPANY. 
Firep Aprit 7, 1904. No. 18,185. 


1. Statute: Errvarors. An elevator is a storehouse within the mean- 
ing of section 39, article I, chapter 77, Compiled Statutes, 1899. 


ConsrructTion. The phrase “outside of said right of way,” 
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etc., in the proviso to said section qualifies only the word “prop- 
erty” immediately preceding it, and not the specific terms used 
in the enumeration of other classes of property therein. 


3. Elevators: ASSESSMENT. By virtue of such proviso, elevators sit- 
uate on the right of way of a railroad are subject to assessment 
by the local authorities, and not by the state board; and that 
they may be necessary for the successful operation of the road 
is immaterial. 


. The owner of such elevators can not escape local 
assessment thereon, and taxes levied in pursuance thereof, by 
voluntarily listing and returning them for taxation to the auditor 
of public accounts, and the payment of the taxes levied by the 
state board. 


Isrror to the district court for Adams county: Ep L. 
ADAMS, JUDGE. Reversed and dismissed. 


Snider & Logan, for plaintiffs in error. 


C. F. Manderson, al. A. Hartigan, R. G. Brown, M. A. 
Reed, J. W. Deweese and I. KH. Bishop, contra. 


ALBERT, C. 


This action originated in the presentation of a claim for 
the repayment of taxes paid under protest for the year 
1900, to the county board of Adams county, which was re- 
jected. Appeal was taken to the district court and sub- 
mitted on an agreed statement of facts, which, so far as 
is material at present, is as follows: 1. It is admitted 
that the Kansas City & Omaha Railway Company is a 
corporation, created and existing under the laws of the 
state of Nebraska. 2. That its line of railway passes 
through the southern portion of Adams county. from east 
to west, and that there is situate on said railway the vil- 
lage of Le Roy and the village of Pauline in Adams county, 
Nebraska. 3. It is further admitted that the Kansas City 
& Omaha Railway Company is owner in fee of its right of 
way in Adams county, Nebraska, through and over which 
it passes. 4. It is further admitted that the Kansas City 
& Omaha Railway Company has erected at the villages 
of Le Roy and Pauline, as aforesaid, elevators, which 
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elevators are erectcd and built upon piers of stone, brick 
and wood, and that the same are used by lessees in a gen- 
cral grain elevator business in buying and shipping grain 
to be transported over said railway company’s line of 
road. And there is contained in said elevators, machinery, 
boilers, engines and other agencies for the handling, un- 
loading and loading of grain received for shipment. 
And that said elevators are situate within and upon the 
right of way of said railway company. 5. It is further 
admitted that said railway company, for the year 1900, 
listed with the auditor of public accounts for the state of 
Nebraska, among other items of property, said elevators 
situate at Le Roy and Pauline, Adains county, Nebraska, 
and that said railway company has paid taxes levied 
against it by the state board of equalization. 6. That said 
elevators, with the machinery therein contained, were by 
the local authorities of Adams county, duly assessed as 
personal property, for the year 1900, in the precincts re- 
spectively of their location in the said Adams county, 
Nebraska, and that the taxes so levied and assessed were, 
by the said railway company, paid under protest, and this 
action brought to recover the money so paid. 7. It is 
further admitted that the populations of the village of Le 
Roy and of the village of Pauline do not exceed 200 in 
each instance; that in the village of Pauline there is lo- 
cated a grain elevator other than the one taxed to said 
railway company, and the same is operated by parties who 
buy, sell and ship grain, doing a general elevator business. 
8. It is further stipulated and agreed that both the eleva- 
tor at Le Roy and the elevator at Pauline were, during the 
year 1900, and prior and subsequently thereto, leased by 
said railway company, for value, to parties operating the 
same as general grain elevators, buying, selling grain 
and shipping the same over the line of said railway com- 
pany. 9. That said railway company is not engaged in the 
purchase and selling or the receiving for storage of grain, 
but operates said line as a common carrier, transporting 
freight and passengers for hire. That there are numerous 
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grain elevators along said railway company’s line of road, 
and other lines of railroad in Adams county, Nebraska, 
owned and operated by private parties. 

The county claims that the judgment of the district 
court is not sustained by the evidence, and is contrary to 
law. On the stipulated facts, the court found for the 
plaintiff, and entered a decree accordingly. The defend- 
ants bring error. 

The principal question in the case is, whether the ele- 
vators were subject to assessment by the local authorities. 
The question should be answered in the affirmative, unless 
the property is exempt from such assessment by the pro- 
visions of section 39, article I, chapter 77, Compiled Stat- 
utes of 1899, in force when the taxes in question were 
levied. By the provisions of that section, railroad and 
telegraph companies were required to return to the audi- 
tor of public accounts for taxation by the state board of 
equalization the number of miles of such railroad and 
telegraph lines in each organized county in the state, and 
the total number of miles in the state, including the rail- 
road bed, right of way and superstructures thereon, main 
and side tracks, depot buildings and depot grounds, sec- 
tion and tool houses, rolling stock and personal property 
necessary for the construction, repairs or successful opera- 
tion of such railroad and telegraph lines. Then follows 
this proviso: 

“Provided, however, That all machine and repair shops, 
general office buildings, storehouses and also all real and 
personal property outside of said right of way and depot 
grounds as aforesaid, of and belonging to any such rail- 
road and telegraph companies shall be listed for purposes 
of taxation by the principal officers or agents of such eom- 
panies, with the precinct assessors of any precinct of the 
county where said real or personal property may be sit- 
uated, in the manner provided by law for the listing and 
valuation of real and personal property.” 

The plaintiff contends that each of the terms used in 
the proviso, to designate the different classes of property, 


wt 
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is qualified by the phrase, “outside of said right of way,” 
ete.; and, consequently, that the location of the property, 
and not its character or use, is the test whereby to de- 
termine whether it should be assessed by the state board, 
or by the local authorities. We do not think the proviso 
will admit of that construction. As was said by Post, J., 
in Chicago, B. &@ Q. R. Co. v. Hitchcock County, 40 Neb. 
7T8L: 

“The provision under consideration is not found in the 
revenue law of 1879, but was adopted as an amendment 
thereto in 1881. By the original act railroad companies 
were required to return to the auditor of public accounts 
for tuxation, not only the number of miles of track, rolling 
stock, depot grounds, repair shops, furniture and fixtures, 
‘but all other personal property belonging to the corpora- 
tion. The declared purpose of the amendment is to except 
from the operation of the above general provision the 
property enumerated therein, including all real and_per- 
sonal property outside of the company’s right of way and 
depot grounds.” 

To read the proviso as the plaintiff contends it should 
be read, it would mean no more than that the real and per- 
sonal property outside the right of way and depot grounds, 
were thereby excepted from the general provisions of the 
section. Had the legislature thus intended, it is not likely 
they would have followed a specific enumeration by gen- 
eral terms sufficiently comprebensive to include all the 
preceding terms, and it is still less likely that the learned 
judge, who prepared the opinion in the case referred to, 
would have fallen into the same error of composition, had 
he thus understood the proviso. Besides, from the word 
“also,” following the conjunctive, and the repetition of 
the collective “all,” it is clear, we think, that the phrase, 
“outside of said right of way,” etc., was intended to qualify 
only the word “property” immediately preceding it. 

It is true, in Chicago, B. & Q. R. Co. v. Hitchcock 
County, supra, there is one sentence which, taken by itself, 
would indicate that the court there held that the location 
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of property was the arbitrary test whereby to determine 
what property came within the exceptions of the proviso. 
Sut the property, which gave rise to the controversy in 
that case, consisted of rails, ties and other material for 
the construction of a railroad, and was outside the right 
of way. The court held that the location was the test. 
The language of the opinion must be read and understood 
in the light of the facts then before the court. That the 
court, in applying the test in that case, had reference ex- 
clusively to personal property, and had no intention to 
commit itself further than was necessary to a decision in 
the case before it, is clear. In the present case, the prop- 
erty consists of elevators, located on the plaintiff’s right of 
way, and the question now arises, whether they fall within 
any of the exceptions of the proviso. The only term in 
the proviso, which could include elevators on the right of 
way, is the term “storehouses.” A storehouse is “a build- 
ing for keeping goods of any kind, especially provisions; 
a magazine * * * a warehouse.” Webster. A warehouse 
is “a house in which wares or goods are kept; a store- 
house.” Century Dictionary. In County of Krie v. Erie 
& Western Transportation Co., 87 Pa. St. 484, the court 
defines elevators as “warehouses for the storage and ready 
shipment of grain.” Throughout that opinion the court 
uses the term elevators, warehouses and storehouses inter- 
changeably. In Metz v. State, 46 Neb. 547, this court held, 
that a corn crib is a storehouse, within the meaning of the 
statute defining burglary. From the foregoing definitions, 
we are thoroughly satisfied that elevators are included 
within the term storehouses and are among the exceptions 
contained in the proviso in question. 

The foregoing disposes in part, at least, of another con- 
tention of the plaintiff’s, namely, that the elevators are 
exempt from local assessment, because they are “neces- 
sary for the successful operation” of the road. It is a. 
familiar rule of construction that specific provisions con- 
trol] those which are general. By the general provisions 
of section 39, the right of way and superstructures thereon, 
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are exempt from local assessment. But the proviso spe- 
cifically excepts storehouses, which, as we have seen, in- 
clude elevators, from the operation of the general provis- 
ions preceding it. The specific provisions of the proviso, 
therefore, must be held to control the general provisions 
of the section, and to except elevators from the operation 
thereof. 

It is next urged that the elevators, having been assessed 
by the state board, and the taxes levied thereon having 
been paid, the plaintiff, if defeated in this action, will be 
required to pay double taxes on the same property. This, 
under ordinary circumstances, would constitute a strong 
appeal, but it loses much of its force in view of the facts 
in this case. The plaintiff voluntarily listed and returned 
the elevators, with its other property, to the state board 
for taxation. A belief that they were assessable by the 
state board, and not by the local authorities, could arise 
only from, what appears to us, a most extraordinary and 
forced interpretation of the language of the legislature. 
To relieve the plaintiff from the taxes levied by the local 
authorities, under such circumstances, would be to permit 
it, by its own act, to divest the local authorities of their 
legal power to assess the property. The suggestion is not 
to be tolerated. The taxes levied by the local authorities 
are lawful, and no escape from their payment suggests 
itself. As to the taxes levied by the state board, they were 
not levied on the elevators specifically; the value of the 
elevators was simply taken into account in fixing the 
value per mile of the railroad; and every county through 
which the line passes, shares in whatever increase of taxes 
resulted from listing the elevators with the state board 
for taxation. It is obvious, therefore, that in this action 
the court is powerless to relieve aoe the taxes as- - 
sessed by the state board. 

It is therefore recommended that ‘ti decree of the dis- 
trict court be reversed and the cause remanded, with di- 
rections to enter a decree dismissing plaintiff’s cause of 
action. 


GLANVILLE, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded, with directions to enter a decree dismiss- 
ing plaintiff’s cause of action. 


REVERSED AND DISMISSED. 


BARNES, J., dissenting. 


I am unable to concur in the majority opinion for the 
following reasons: Jt was conceded on the trial that the 
elevators in question are situated upon the depot grounds 
and right of way proper of the railroad company; that is 
to say, within its 100 feet of right of way, and on its depot 

grounds. It was further conceded that the railroad com- 
‘ pany was not engaged in buying and selling grain, and 
did not use the elevators for that purpose; that the struc- 
tures were built by the company for the accommodation 
of the public, and were leased to local grain dealers, who 
purchased and stored grain therein to be transported to 
market by the railroad company as a common carrier; 
that it received for the use of the elevators the nominal 
sum of 50 cents a month; that it had properly returned 
them along with its other taxable property to the auditor 
of public accounts for valuation and assessment by the 
state board of equalization; that they had been so assessed, 
and that the company had paid its taxes thereon for the 
year in question; that, notwithstanding this fact, the local 
authorities had again taxed the property and the company 
had paid the taxes, amounting to about $20, under protest, 
and that this action was brought for the purpose of recov- 
ering the same. 

Section 39, article I, chapter 77 of the old revenue law 
_ (Compiled Statutes, 1899), under which the assessment in 
question was made, reads as follows: 

“The president, secretary, superintendent or other prin- 
cipal accounting officers within this state of every railroad 
or telegraph company, whether incorporated by any law 
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of this state or not, when any portion of the property of 
said railroad or telegraph company is situated in more 
than one county, shall list and return to the auditor of 
publie acounts for assessment and taxation, verified by the 
oath or affirmation of the person so listing, all of the fol- 
lowing described property belonging to such corporation 
on the first day of April of the year in which the assess- 
ment is made within this state, viz.: The number of miles 
of such railroad and telegraph line in each organized 
county in this state and the total number of miles in the 
state, including the road-bed, right of way, and super- 
structures thereon, main and side tracks, depot buildings, 
and depot grounds, section and tool houses, rolling stock, 
and personal property necessary for the construetion, re- 
pairs or successful operation of such railroad and _ tele- 
graph lines; Provided, however, That all machine and re- 
pair shops, general office buildings, storchouses, and also 
all real and personal property, outside of said right of 
way and depot grounds as aforesaid, of and belonging to 
any such railroad and telegraph companies shall be listed 
for purposes of taxation by the principal officcrs or agents 
of such companies, with the precinct assessors of any pre- 
cinct of the county where such real or personal property 
may be situated, in the manner provided by law for the 
listing and valuation of real and personal property.” 
Section 40 provides, in substance, that as soon as prac- 
ticable after the auditor has received the returns men- 
tioned in the preceding section, or procured the informa- 
tion necessary therefor, a meeting of the state board of 
equalization shall be held for the purpose of assessing the 
property so returned; that after such assessment is made 
by the said board, the auditor shall certify to the county 
clerks of the several counties in which the property re- 
turned is situated, the assessment per mile, and the 
amount in each of said counties, and that “AH sueh prop- 
erty shall, for the purpose of taxation, be deemed ‘personal 
property,’ and be placed on the tax list as hereinafter pro- 
vided.” Construing this law in the case of Chicago, 
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B.& Q. BR. Co. v. Hitchcock County, 40 Neb. 781, we used 
the following language: 

“Tt is contended by the plaintiff that the character of the 
property and use for which it is designed, and not its pre- 
cise location, is the test which should be applied in deter- 
mining whether it is taxable by the state board or the local 
authorities, but we can not so construe the section men- 
tioned without ignoring the plain language of the proviso. 
It would seem that the intention of the legislature was 
rather to provide a fixed and arbitrary rule for the taxa- 
tion by the state board of the property of railrvad and tele- 
graph companies within their right of way and depot 
grounds, and all other property by the local authorities.” 

The facts in this case bring it clearly within the rule 
above stated. The decision quoted from is supported by 
Red Willow County v. Chicago, B. & Q. R. Co., 26 Neb. 
660; Burlington & M. R. R. Co. v. Lancaster County, 15 
Neb. 251; Burlington & VM. R. R. Co. v. Lancaster County, 
7 Neb. 33, and in the opinion of the writer we shonld not 
overrule these decisions, and at this tine adopt a new con- 
struction of the statutes. 

Again, it clearly appears from the record that these ele- 
vators were built by the railroad company, and leased for 
merely a nominal sum for the purpose of enabling the 
lessees to collect and store grain therein to be shipped 
over its lines for gain or hire; and they may be fairly 
said to be structures proper. and necessary for the suc- 
cessful operation of the road, and especially is this true 
where, as in this case, there are no grain elevators at the 
stations in question owned by private persons or indi- 
viduals which can be used for that purpose. They are, for 
that reason, exempt under the statute quoted, from taxa- 
tion by the local authorities. Herter v. Chicago, M. & 
St. P. R. Co., WA Ta. 8380; Chicago, MW. & St. PLR. Co, r. 
Board. of Supervisors, 48 Wis. 666; Milwaukee & St. P. 
R. Co. v. City of Milwaukee, 34 Wis. 271, aud Red Willow 
County v. Chicago, B. & Q. R. Co., supra. 

For the foregoing reasons, together with the fact that 
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the majority opinion herein results in subjecting the rail- 
road company to double taxation, a thing which we should 
not sanction, the judgment of the district court should be 
affirmed. 


Mary A. TOPPING, APPELLEE, V. JACOB COHN, APPELLANT. 
Firep Apgit 7, 1904. No. 13,484. 


1. Accretions. Where the water of a river gradually recedes, chang- 
ing the channel of the stream and leaving the land dry which 
was theretofore covered by water, such land belongs to the ri- 
parian proprietor. 


2. Where, at the time of a grant from the United States, the 
bank of a river formed a part of the boundary of the grant, sub- 
sequent accretions formed by the gradual recession of such bank 
attached to and became a part of the grant. 

3. : SUBSEQUENT CONVEYANCES, A subsequent conveyance by 


such grantee, without describing such lands by metes and 
bounds, but by the number or numbers by which the same are 
designated in the government survey, passes the title, not only 
to the land originally constituting the grant from the United 
States, but to the accretions thereto. 


4, Adverse Possession. No title by adverse possession can be ac- 
quired against the state or general government, nor is land the 
subject of adverse possession while the title is in the state. 


AppraL from the district court for Otoe county: PAUL 
JESSEN, JUDGE. Leversed. 


John O. Watson and John V. Morgan, for appellant. 


W. F. Moran, contra. 


ALBERT, C. 


This is a suit in equity, brought to quiet the title to 
certain veal estate. On page 560 is a plat which will, 
perhaps, assist to a proper understanding of the case. 

The line AB represents the eastern boundary of section 
36, town 8, range 14 east of the 6th P. M.; the line CD, the 
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western boundary of certain lots in said section, which are 
numbered 1, 14, etc.; the irregular line EF, the right bank 
of the Missouri river, as it was at the time of the govern- 
ment survey and at the time of the grant to the state here- 
inafter mentioned. The river gradually receded to the 
east until some time before 1901, and the right bank is 
now located as indicatcd by the irregular line GH. The 
land in dispute is bounded on the west by the east line of 


E 


lots 44 and 45; on the north, by the dotted line IJ; on the 
east by the right bank of the Missouri river, as now lo- 
cated; on the south, by the dotted line KL. The triangular 
tract: of land lying between the former right bank of the 
Missouri river and the north half of section 36, and marked 
M, is what is referred to in the record as lot 1 of section 
31, town 8, range 15 east of the 6th P. M. Section 36 was 
a part of the grant of the United States to the state of 
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Nebraska, and the state, on the 23d day of September, 
1901, sold.and conveyed lots 44 and 45 to the defendant. 
The lots are not described by metes and bounds in such 
conveyance, but by the respective numbers by which they 
are designated in the government survey. The plaintiff 
asserts title, not only to the land in dispute, but to the 
entire tract lying between the line AB and the present 
right bank of the river. While she introduced deeds from 
different parties, purporting to convey to her different por- 
tions of this tract, it does not scem that she traces her 
title to any portion of it to a grant from the United States, 
but claims exclusively by adverse possession. On the other 
hand, the defendant contends that the land in dispute is 
the proportionate share of the accretion resulting from 
the recession of the river, which belongs to 44 and 45, con- 
veyed to him by the state, and that the title to such share 
of the accretion passed to him by such conveyance. The 
trial court found for the plaintiff and entered a decree 
accordingly. The defendant appeals. 

It would appear from the record that the former right. 
bank of the river was in fact the eastern boundary of the 
south half of section 86, and consequently of lots 44 and 
45 of that section, according to the government survey, 
and at the time of the grant of said section to the state. 
The state, therefore, became the riparian proprictor to the 
extent of such boundary. It is well settled that where, 
as in this case, the water of a river recedes gradually, 
changing the channel of the stream and leaving the land 
dry which was theretofore covered by water, such land 
belongs to the riparian proprietor. Gill v. Lydick, 40 
Neb. 508; Wiggenhorn v. Kountz, 23 Neb. 690; Lammers 
wv. Nissen, 4 Neb. 245. 

As before intimated, lots 44 and 45 are not described 
by metes and bounds in the conveyance from the state to 
the defendant, but by the numbers by which such lots are 
described in the government field notes. Under sueh con- 
veyance, the title to such portion of the accretion as at- 
tached to those lots passed to the defeudaut. Rex v. Yar- 
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borough, 3 Barn. & Cr. (Eng.) *91; County of St. Clair 
v. Lovingston, 23 Wall. (U. 8.) 46; Chicayo Dock & Canal 
Co. v. Kinzie, 98 1. 415; Camden & Atlanta Land Co. v. 
Lippincott, 45 N. J. Law, 405; Lammers v. Nissen, 4 Neb. 
245, 154 U.S. 650. 

It may be conceded that the possession of the plaintiff 
of the land in dispute has been of such a character and for 
‘such a period as to have ripened into a title in fee before 
the commenceinent of this action, had she been holding 
adverse to the defendant, or any other person against 
whom the statute would run during that time. But, so 
far as appears from the record, the United States and the 
state of Nebraska were the exclusive owners of the ad- 
jacent lands until 1901, when the state conveyed lots 44 
and 45 to the defendant. That no title by adverse posses- 
sion can be acquired against the state or general govern- 
nent is elementary. Land can not be the subject of ad- 
verse possession while the title is in the state. Bagley vt. 
Wallace, 16 8. & R. (Pa.) 245; Hall v. Gittings, 2 Harr. 
& J. (Md.) 112; Armstrong vr. Morrill, 14 Wall. (U. 8.) 
120. It follows, then, that the statute did not begin to run 
in favor of the plaintiff as to any portion of the accretion 
until 1901, when the title to lots 44 and 45 passed from the 
state to the defendant, and then began to run only as to 
that portion of the accretion attaching to said lots. 

The record does not afford sufficient data nor do we 
deem it necessary to determine what portion of the accre- 
tion thus passed to the defendant. That it includes at 
least a considerable portion of the land in dispute is 
obvious, under the familiar rules for the apportionment 
of accretions. The plaintiff has not shown title of any 
kind to any portion of the land, and therefore the decree 
quieting her title in the whole is obviously erroneous in 
any proper view of the case. 

It is therefore recommended that the decree of the dis- 
trict court be reversed and the cause remanded for further 
proceedings according to law. 


Fawcett and GLANVILLE, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the Judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 

REVERSED. 


SECOND UNITED PRESBYTERIAN CHURCH, PAWNEE CITY, NB- 
BRASKA, APPELLANT, V. First UNITED PRESBYTERIAN 
CHURCH, PAWNEER CITy, NEBRASKA, ET AL., APPELLEES, 


Firep Aprin 7, 1904, No. 13,534. 


1. Wills: Construction. The mere misnomer of a legatee or devisee 
does not render the gift void, if, from the context of the will or 
proof dehors the instrument, it can be ascertained who was 
actually intended. 


MisNoMER. Where one claiming as devisee under a will 
is not designated therein by his proper name, he may show that 
he is also known by the name used in the will to designate the 
devisee, although the name of another claimant exactly corre- 
sponds to the name thus used. 


AMBicuUITY. In such case there arises a latent ambiguity, 
which may be removed by evidence of circumstances tending to 
show which of the two claimants the testator intended as the 
object of his bounty. 


3. 


4, Evidence. Evidence examined, and held sufficient to sustain the 
decree of the district court. 


APPEAL from the district court for Greeley county: 
JOHN R. THOMPSON, JUDGE. Affirmed. 


J. W. Dewecse, F. EF. Bishop, George W. Scott and.S. J. 
Graham, for appellant. 


Lindsay & Raper and James R. Hanna, contra. 


ALBERT, C. 


In 1870, a religious body was organized in Pawnee City, 
under the corporate name of the United Presbyterian 
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Church of Pawnee City, Nebraska. It is claimed on the 
one hand, and denied on the other, that the corporate name 
was changed, in 1881, to the First United Presbyterian 
Church, etc. In 1887, another religious body was organ- 
ized in the same city, under the corporate name of the 
Second Presbyterian Church of Pawnee City, Nebraska. 
Ecclesiastically, as well as legally, the two organizations 
were entirely independent of each other, save that they 
were within the jurisdiction of the same presbytery and 
synod of the denomination known as the United Pres- 
byterian Church of North America to which they belonged. 
They will be referred to hereafter as the first and second 
church, respectively. 

David Remick resided in that city from 1870 to 1880, 
and retained business interests therein and made frequent 
visits thereto until his death. He died testate in 1901, in 
the state of California, and his will was duly probated. 
The devise which gave rise to the present litigation is as 
follows: 

“T will to the United Presbyterian Church of Pawnee 
City, Nebraska, the following described land in Greeley 
county, Nebraska, to be managed and expended in a way 
the trustecs-of said church may deem best for the welfare 
of said church.” (Ilere follows a description of the land.) 

After the probate of the will, the trustees of the first 
church conveyed the land in question to the Pawnee City 
Academy, which is an educational institution of the same 
denomination. Afterwards, the second church began this 
action against the Pawnee City Academy and others in the 
district court for Greeley county, claiming that under 
said devise it. took title to one-half the land mentioned 
therein, and asked to have its title thereto confirmed. The 
first church intervened, was made a party defendant, and 
filed its answer asserting ownership of the land under the 
will. The court found against the plaintiff and in favor 
of the intervever. The plaintiff brings the case here on 
appeal. The controversy here is exclusively between the 
first and second churches. 
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It is claimed on behalf of the second church, that the 
first church, having changed its naine before the will was 
made, from the United Presbyterian Church tu the Tirst 
United Presbyterian Church, does not bear the name used 
in the will to designate the devisee, but that the two 
churches, taken together, constitute a corporate ecclesiasti- 
cal entity, which corresponds to the name used by the 
testator to designate the devisee, and that the devise, 
therefore, goes to such entity, to be apportioned between 
two congregations constituting the first and second 
churches. 

There is considerable doubt arising from the evidence, 
whether a change in the corporate name of the first church 
was legally effected, but it does not appear to be necessary 
to go into that question; because, whatever steps may have 
been taken to that end, it is clear that, after such steps 
were taken, and down to the time of the trial of this case 
in the district court, the first church continued to be 
known by the name of the United Presbyterian Church of 
Pawnee City, Nebraska, under which it was organized, al- 
though it was also known by the other name. In 1883, it 
erected a large church edifice, which was paid for, in part 
at least, by subscriptions from its members and the public 
generally. A number of these subscriptions were reduced 
to notes as late as 1884 and 1885. One of the subscription 
papers and a number of the notes are in evidence, and in 
each instance the church is designated by its original 
name. In 1884, a contract was made for furniture for the 
new church edifice, and a mortgage for $5,000 given on the 
church property. In both of these instruments, as well as 
in the note for the security of which the mortgage was 
given, the church is described as the United Presbyterian 
church. The same is true of a policy of insurance 
on the church property, issued in 1889. As late as 
1887, it appears to have been referred to by one of the 
newspapers of Pawnee City by its old name. Another 
significant fact bearing on this point is that, from 1870 
down to the present time, the accounts of the church of 
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were kept in the name of the United Presbyterian Church 
of Pawnee City, Nebraska. The testator was president 
of one of these banks for a number of years immediately 
preceding his death. It will not be claimed, we think, that 
it is necessary, in order to sustain a devise to the first 
church, that it should be designated in the will by the 
precise naine it had adopted. 

The rule is thus stated in Schouler, Wills (2d ed.), sec. 
583: 

“The mere misnomer of a legatee or devisee does not 
render the gift void, if from the context of the will or proof 
of the admissible sort dehors the instrument it can be as- 
certained who was actually intended. Persons designated 
by their nicknames, too, or by words of misdescription 
originating in some nickname, or by their popular names, 
or by some familiar term of endearment, may also be iden- 
tified. So, too, may a name assumed or gained by reputa- 
tion, though not strictly appropriate, amount to a suffi- 
cient description of the person intended. Nor need a lega- 
tee be expressly named at all if oral proof of identity serves 
to connect him with the gift which the will expresses.” 

The doctrine of the text is familiar, and is supported by 
a long list of authorities. Assuming, as claimed on behalf 
of the second church, that the two churches taken together 
constitute a corporate ecclesiastical entity, corresponding 
to the name used in the devise and capable of taking there- 
under, the most favorable view that can be taken, with re- 
spect to the claim of the second church, is that there are 
two bodies answering to the name used by the testator to 
designate the object of his bounty, namely, the first church 
and the “corporate ecclesiastical entity” consisting of the 
first and second churches. This gives rise to a latent am- 
biguity. It is elementary that an ambiguity of this char- 
acter may be removed by any evidence, either of circum- 
stances or declarations of the testator, tending to show 
which of the two persons answering to the description the 
testator had in mind when the will was made. Schouler, 
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Wills (3d ed.), sec. 573. The rule is illustrated and ap- 
plied in numerous cases collected in 2 Am. & Eng. Ency. 
Law (2d ed.), 298. 

The only question then is, whether the testator, by the 
use of the name, the United Presbyterian Church of 
Pawnee City, Nebraska, intended the first church, or had 
in mind a body consisting of both the first and second 
churches. The evidence on this point is quite voluminous, 
und we shall notice only what seems to us to bear most 
strongly on the question. It sufficiently appears that, 
during the residence of the testator in Pawnee City, four 
church organizations were maintained there: (1) The 
United Presbyterian Church; (2) the First’ Presbyterian 
Church; (3) the First Baptist Church, and (4) the First 
Methodist Church. He was not a member of any of them, 
but the evidence shows a decided preference on his part 
for the first. During his residence there, that church was 
presided over by the Rev. R. J. McCready, whose pastorate 
continued up to the trial of this case. The testator ap- 
pears to have held him in high esteem; and between the 
two men there existed a strong bond of friendship, which 
was broken only by the death of the former. During his 
residence in Pawnee City, the testator usually attended 
the first church, and his daughter was a teacher in its 
Sunday school. After his removal, on each subsequent 
return, he visited the Rev. McCready, or the latter, alone 
or with his family, visited him. The last of these visits 
uppears to have been in 1898 or 1899, and on this occasion 
the testator made inquiries of the pastor in regard to the 
church over which he presided, as well as in regard to the 
other organizations which were in existence during his 
residence in that place. It does not appear that he made 
any inquiry in regard to any other church organization, 
although there were three others at that time. It also 
sufficiently appears that, after his removal from Pawnee 
City, he expressed an intention to help the Rev. McCready’s 
church or congregation. In addition to the devise herein- 
before mentioned, the testator made provision by will for 
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the First Presbyterian Church, the First Baptist Church 
und the First Methodist Church, all of Pawnee City. The 
evidence tends to show grounds for a special interest in 
each of the three churches just mentioned. They were in ex- 
istence during his residence in that city. His first wife was 
a member of one of them; his second wife of another, and a 
nephew, in whom he took unusual interest and to whom 
he left a considerable portion of his property, was a mem- 
ber of the third. It was these three churches, and the one 
presided over by the Rev. McCready, of which he made 
special inquiry on the occasion of his last visit to Pawnee 
City, and the names by which these four churches were 
known and designated during his residence there corres- 
pond exactly with the names used in the will to designate 
the objects of his bounty. Three other churches were or- 
ganized after his removal from Pawnee City, one of which 
is what we have heretofore referred to as the second 
church and the plaintiff in this case. None of them are 
specifically mentioned in the will, nor any of them re- 
ferred to in any way, unless it should be held that the 
second church is included in the devise under considera- 
tion. It also appears in evidence that the second church 
was organized as a result of some difference between the 
members of the first church, the dissatisfied members with- 
drawing and organizing the second church. The evidence: 
shows that the testator was aware of this division, and 
‘disapproved of the organization of the second church. 
There is nothing in the record to show that he ever. 
expressed any intention to assist it, or that he took 
any special interest in it, save that on one occasion he at- 
tended one of its services. Taking into account all the 
circumstances—the interest the testator manifested in the 
first church, the strong friendship that existed between 
him and the reverend gentleman who was its pastor for 
so many years, that the first church and the three other 
churches in Pawnee City mentioned in the will were as- 
sociated in his mind with his life and business career in 
Pawnee City—the evidence seems amply sufficient, if not 
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conclusive, that the testator, in the use of the name, the 
United Presbyterian Church of Pawnee City, Nebraska, 
had in mind the first chureh and no other. 

Onr attention is called to another provision of the will, 
whereby certain property was left “to the trustees of the 
United Presbyterian Church of Hepburn, Page county, 
Towa, for the benefit of such church (said church now be- 
ing presided over by Rev. D. Dodds) and to the trustees of 
the United Presbyterian Church, in Page county, Towa, to 
be disposed of as the trustees of said church think best for 
the benefit of said church.” The evidence shows that the 
Vuited Presbyterian denomination had six or seven con- 
gregations or churches in Page county, Iowa, at the time 
the will was made, one of which was presided over by Rey. 
D. Dodds. It is argued that as the testator was so specific 
in his description of the church in Hepburn, going to the 
extent of naming its pastor, he would have been equally 
specific in designating the first church in the devise under 
consideration, had he intended it as the devisee. That 
simply goes to the sufficiency of the evidence to sustain a 
finding that the first church was the object the testator 
had in mind when he used the name, the United Presby- 
terian Church, etc.; and, to our minds, it is wholly insuffi- 
cient to rebut the inference to be drawn from the facts 
hereinbefore stated. It is not unusual for a person to ex- 
ercise the greatest precaution, or to express himself with 
the highest degree of accuracy up to a certain point, and 
then relax his vigilance. It is not always easy for the per- 
son himself to explain how this happens. In the present 
instance, it is probable that, when the testator called to 
mind the intended objects of his bounty, the names by 
which he had known the churches in Pawnee City during 
his residence there came to him with all the strength of 
carly impressions, leaving no room for doubt, in his mind, 
as to the exact names by which they should be designated 
in the will. 

We are thoroughly satisfied that the decree of the dis- 
trict court is in accordance with the intention of the tes- 
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tator, which, after all, is the chief thing to be considered 
in determining the consiruction to be pnt on a will. Tt is 
therefore recommended that the decree of the district 
court be affirmed. 


FAWCETT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


WILLIAM A. GORDON Vv. CITY OF OMAHA. 
Fritep Aprit 7, 1904. No. 13,387. 


1. Cities: AcTion. A public officer who has by mandamus compelled 
the payment of the principal of his salary, can not afterwards 
maintain an action at law against the municipality out of whose 
funds such salary is payable to recover interest thereon. 


DamacEsS. Damages are not recoverable against a metro- 
politan city of Nebraska because of delay or neglect of its mayor 
and council in the performance of a ministerial duty. 


Error to the district court for Douglas county: WIr- 
LARD W. SLABAUGH, JUDGE. Affirmed. 


J. W. Hiler, for plaintiff in error. 
0. C. Wright and W. H. Herdman, contra. 


GLANVILLE, C. 


This case was tried in district court upon appeal from 
the action of the city council of the city of Omaha in dis- 
allowing a claim filed by the plaintiff in error, as assignee 
of Samuel I. Gordon, against such city for certain amounts 
of interest claimed to he due because of delay in the pay- 
ment of the salary of his assignor as police judge of that 
city. Payment of the principal of such salary was secured 
by plaintifi’s assignor by means of writs of mandamus 
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issued to the mayor and council of said city, in which they 
were required as ministerial officers to perform the acts 
necessary to the payment of such salary. The writs were 
sought and issued requiring the payment of a specific 
amount, being the principal only of such salary, and no 
mention of interest thereon was made in those actions. 
We are fully satisfied that the plaintiff’s assignor could 
not split his cause of action and secure the payment of the 
principal in one form of action, and afterwards, by him- 
self or his assignee, resort to another form to secure the 
payment of interest. Again, we are satisfied that a muni- 
cipal corporation is not responsible in damages to one 
injured by the failure of its officers to perform a minis- 
terial duty expressly placed upon such officers by law. To 
allow the plaintiff’s action for interest for the time of the 
delay in the payment of his salary, would be to give him 
damages against the city because of the failure of its 
public officers to perform an act enjoined by law upon 
them, stipulated in this case to have been a ministerial 
duty. Such damages, if recoverable at all, can only be 
recovered from such officers and their sureties upon their 
official bonds. 

The judgment of the trial court upon the pleadings and 
stipulated facts, wherein it dismissed plaintiff’s action, is 
right and should be affirmed. We therefore recommend 
that it be affirmed. 


Fawcett and ALBert, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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WESTERN MATTRESS COMPANY V. JENS OSTERGAARD.* 
Forp Aprit 7, 1904. No. 13,518. 


1. Action for Damages: ContTrizutTory NEcLiceNce. If a servant’s in- 
jury is the direct result of his own disobedience of orders given 
by one in charge of the work in which he is engaged, he is guilty 
of contributory negligence and is not entitled to recover therefor. 


2. Trial: QUESTION FoR Jury. When there is evidence tending to 
show that an employee disobeyed the orders of his superior, and 
that obedience to the order would have avoided the injury of 
which he complains, the question of whether the orders were 
given should be submitted to the jury. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, JupGr. Reversed. 


T. J. Doyle and Strode & Strode, for plaintiff in error. 


Frederick Shepherd, contra. 


Durrig, C. 


Plaintiff in error is engaged in the manufacture of iron 
bedsteads at the city of Lincoln. Ostergaard, an employee, 
was injured in the defendant’s foundry by molten metal, 
which flew from a chill or mould and struck him in the 
left eye. It appears from the evidence that the foundry 
is provided with.a number of benches, where the hands 
“assemble” or place the rods and other parts of the bed 
in a frame attached thereto in such manner as, when 
bound together, to make a completed head or foot piece of 
the bed. The frame is also supplied with moulds or chills 
at proper places, and into these, after the rods and parts 
have been assembled and the frame unlocked, one of the 
employees pours molten metal through spew holes opening 
thereon. By this means the rods or parts are molded and 
bound together and, after the molten metal has cooled, the 
workmen unlock the frame and take out the completed 
head or foot piece of the bed. There are two dangers ac- 
tompanying this process. One from some of the molten 

* Rehearing allowed. See opinion, p. 575, post. 
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metal dropping upon the ground and “popping” or throw- 
ing off minute particles of the metal. This popping from 
the ground does not usually arise higher than a man’s 
knees or waist. The other danger arises from the rod 
upon which the molten metal is poured being damp or 
rusted, in which case the popping comes from the mould 
or chill, and the face and eyes of the workinen are endan- 
gered thereby. To guard against injury from the last 
mentioned cause, the company usually furnished cach of 
its employees, upon their entering its service, with a notice 
reading as follows: “Notice to men entering the employ 
of the Western Mattress Company in the iron bed depart- 
ment: You are requested to bring a two pound black- 
sinith’s hammer and a pair of glasses. These glasses are 
to protect your eyes from injury, and, while not coimpul- 
sory on your part to wear them, still we advise you to take 
this precaution. The best pair of glasses can be made by 
huying what are commonly called ‘goggles, being com- 
posed of a light screen work of wire with glass in front; 
the glass should be removed and mica or, as it is often 
called, ‘isinglass’ substituted. This makes a pair of glasses 
that will not break and which, if struck by a hot iron, 
will not be destroyed or burned in any way. The gauze or 
‘iron part of these glasses extends away from the eye, giv- 
ing ample ventilation, so there will be no difficulty froin 
sweating around the eyes, as there would be from ordinary 
glasses.” By some oversight the company neglected to 
give this notice to the defendant in error when he entered 
its employ. Within two or three days after commencing 
work he was engaged in filling the fraine with the ivon 
rods, and was standing near thereby when the “pourer’” 
filled the moulds or chills with molten metal, and what 
is denominated a “pot” came from the chill, throwiug a 
piece of the hot iron into his eye, from which he suffered 
great pain, and the sight, while not destroyed, is injured 
to a considerable extent. The negligence charged is the 
failure to provide him with gogeles or to notifs him of the 
danger attending his work. A trial resulted in a verdict 
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for the defendant in error and, judgment having been 
entered thereon, the case is brought here for review. 

Many exceptions are taken to the instrnctions given by 
the court, and to the refusal of the court to give those 
asked by the plaintiff in error. We do not think that it is 
necessary to review all the questions made, as the case, in 
our opinion, will have to be reversed upon the refusal of 
the court to give the tenth instruction requested by plain- 
tiff in error. This instruction is as follows: 

“If the jury find from the evidence that defendant’s 
foreman instructed the plaintiff to stand behind him (the 
foreman), and turn his face in the opposite direction from 
the chills into which molten metal was being poured at 
the time of the accident, and if the plaintiff did not obey 
such instructions, but stood with his face in the direction 
of the chills into which molten metal was being poured 
at the time of the accident, then he can not recover in this 
wetion.” 

Roy Redding was foreman of the company at the time 
the accident occurred, and the party who poured the mol- 
ten metal into the moulds or chills. He testified that he 
directed Ostergaard to stand back behind him, and to turn 
his back to the mould or chill while the metal was being 
poured. The evidence is uncontradicted that Ostergaard 
stood facing the mould or chill at the time he received the 
injury. It is apparent that, if he had obeyed the instruc- 
{ions of the foreman and turned his back to the moulds, the 
injury to his eye would not have happened. Whether such 
instructions were given him or not was a question for the 
jury, and plaintiff in error had ‘the right to have that 
question submitted to the jury, and to take their judgment 
upon any conflicting evidence relating to the giving of 
such instructions. The law is plain that, if the servant’s 
injury is the direct result of his own disobedicuce of orders, 
he is guilty of contributory negligence and can not recover 
on that account. We have examined the instructions with 
care, and we find nothing in them that is the equivalent of 
the tenth instruction asked by the plaintiff in error, or 
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calls the attention of the jury to this theory of the case. 
We think there was error in the refusal of the court to 
give this instruction or one covering the point raised, and 
we therefore recommend a reversal of the judgment. 


Lerron and KirKpPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


The following opinion on rehearing was filed November 
16, 1904. Judgment of reversal adhered to: 


1. Trial: INSTRUCTIONS. When a special request is made for an in- 
struction which fairly reflects either a meritorious cause of action 
or ground of defense, the court should either give the instruction 
requested or substitute another in its stead which embodies the 
same principal. 


2. Negligence: Insrrucrion. When an allegation of negligence is 
unsupported by any competent testimony, it should not be given 
in an instruction to the jury. 


OLDHAM, C. 


The original opinion in this case was announced by 
DUFFIE, C., ante, p. 572. The issues are fully and fairly 
stated in the opinion and need not be again set out. A 
vehearing was granted for a further examination of the 
conclusion reached. It is held in the opinion that the 
judgment of the district court was erroneous, in refusing 
to submit to the jury the question as to whether plaintiff 
was injured while disobeying an instruction given him by 
the foreman of defendant, who, for that purpose, stood in 
the place of the master. One of the defenses relied upon 
and supported by the testimony of defendant’s foreman 
was that, when plaintiff was employed, he was directed 
by the foreman to turn his back to the foreman when the 
moulds were being filled with molten metal. While this 
direction was denied by plaintiff, the testimony on this 
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issue raised a question of fact on a meritorious defense, 
which should have been submitted in a proper instruction. 
It is not necessary to determine whether the instruction 
requested was the best that could have been compiled; it 
is sufficient to say that it fairly called the attention of the 
trial court to one of the defenses relied upun, and that 
either the instruction requested, or a better one embodying 
the same principle, should have been given. In fact, it is 
probably the duty of the trial court, without a request, to 
embody in the instructions to the jury every meritorious 
cause of action or ground of defense raised by the plead- 
ings and supported by competent evidence. But, in any 
event, when a special request is made for an instruction 
which fairly reflects either a meritorious cause of action or 
ground of defense, the court should either give the instruc- 
tion requested or substitute another in its stead which 
embodies the same principle. 

While, as above indicated, the defendant introduced 
testimony tending to show that the injury was occasioned 
by plaintiff disobeying the orders of his foreman in not 
turning his back when the chills were being filled, yet, even 
under defendant’s testiinony, there is a serious doubt as 
to whether plaintiff might not have been misled by an- 
other direction given him by the foreman, to the effect 
that, if he (the plaintiff) stood behind the foreman when 
the metal was poured into the chills, he could not be hurt. 
But, in any event, the question as to whether plaintiff 
was propetly instructed in such a manner as to fully warn 
him of his danger and whether he obeyed or disobeyed the 
instruction so given, was a question raised by the pleadings 
on which there was conflicting evidence and, as a correct 
verdict depended on this issue, it should have been given 
in a proper instruction to the jury; and as, for this reason, 
a new trial will be necessary, we would suggest that the 
learned trial judge give a new set of instructions to the 
jury, confined strictly to the questions in issue, and not 
submitting any question unsupported by any testimony, 
as was done in the 5th and 6th paragraphs of instructions 
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given on its own motion at the former trial. These in- 
structions submitted the alleged negligence of the defend- 
ant in not providing a shield or guard over the frame to 
prevent the heated metal from flying out. While negli- 
vence is alleged in the petition because of this failure, yet 
the testimony wholly fails to support this allegation of 
the petition, and, being wholly unsupported by competent 
evidence, it should not have been submitted to the con- 
sideration of the jury. 

We therefore reconimend that the former judginent of 
this court be adhered to. 


Ames and Lrerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is adhered to. 


REVERSED. 


Henry Du Bors v. ANN MARTIN, APPELLEE, BT AL, IM- 
PLEADED WITH SAMUEL C, COLT, APPELLANT. 


Fitep Aprit 7, 1904. No. 13,420. 


Foreclosure: Dower: STATUTE oF Limitations. A mortgagee ob- 
tained a decree of foreclosure in the year 1877, the proceeds of 
the sale being distributed among various lienholders according 
to their priority, leaving a balance insufficient to satisfy the lien 
of the mortgage. The question of the dower interest of the mort- 
gagor’s wife was presented in the foreclosure suit, but there was 
no adjudication thereof in the decree. She was made a party 
and served with summons, but made no appearance in the suit. 
In 1901, the mortgagee filed a supplemental cross-petition in the 
foreclosure suit, serving summons upon the mortgagor’s wife, and 
asking that she be decreed to pay him the balance due on his 
mortgage, or be barred of her dower right. Held, That the at- 
tempted proceedings were barred by the statute of limitations. 


Error to the district court for Lancaster county: Eb- 


WARD P. Ho_Mes, Jupau. Affirmed. 
40 
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Ricketts & Ricketts, for appellant. 
Strode & Strode and Guy A. Luderson, contra. 


Kairkeatrick, Cy 


Tt is disclosed by the record in this case that one O. J. 
Martin was the owner of certain Jand in Lancaster county, 
Nebraska; and of this land the S. 1% of the N. W. 14 of 
section 28, township 12, range 6, involved in this contro- 
versy was a part. Ann Martin, appellee, was the wife of 
QO, J. Martin. On April 15, 1874, one Seeley Y. Mason re- 
covered a judgment against O. J. Martin for the sum of 
$450.88, and on November 2, 1874, Martin and his wife 
executed a mortgage upon the premises to appellant, 
Samuel C. Colt, tor $1,272. Some time later O. J. Martin 
seems to have executed a second mortgage upon the prem- 
ises to one Henry Du Bois; and on Angnst 19, 1876, Du 
Bois brought a snit of foreclosure, and made Mason, the 
judgment creditor, and Samnel C. Colt, appellant, parties 
defendant. Colt filed an answer and cross-petition, mak- 
ing Ann Martin, appellee, a party defendant, and legal 
service of summons seems to have heen made upon her. 
Seeley Y. Mason answered, setting up his judgment, which 
antedated all the mortgages, and alleged that he had levied 
upon the land in controversy in the case at bar under an 
execution issued pon his judgment, and had sold the land, 
bidding it in himself, prior to the commencement of the 
foreclosure proceedings. This cause was referred to a 
referee to return findings of fact and conclusions of law, 
which was done; and, subsequently, in 1877, a decree 
of foreclosure was entered ou the report of the referee, fix- 
ing the amount of the liens, and determining the priorities 
of the various parties. Ann Martin, appellee, seems to 
have made default in the foreclosure proceedings, but the 
decree was silent as to her dower interest, and the land in 
controversy was omitted from the decree and order of 
sale. After satisfying the prior liens from the proceeds of 
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the sale, there remained to apply on the decree of ap- 
pellant, Colt, the sum of $515.30, which would leave a bal- 
ance due him of $756.68. No further payment seems ever 
to have been made by Martin upon this indebtedness. In 
1893 O. J. Martin died, leaving surviving him appellee, his 
widow. On September 12, 1901, appellant Colt filed in the 
old case of Du Bois v. Martin, in which the proceedings 
hereinafter referred to were had, a pleading which he 
styled a supplemental cross-petition, in which he sets out 
the transactions substantially as hereinbefore narrated, 
and prayed for a decree, that, on the failure of Ann Mar- 
_ tin to pay the balance due on his decree within a time to 
be fixed by the court, her dower interest in the premises 
might be sold for the satisfaction thereof. To this sup- 
plemental cross-petition, appellee answered, setting up the 
foreclosure of appellant’s mortgage in the proceedings 
mentioned; that no mistake had been made in the entry of 
the decree; that no proceedings had ever been taken to 
correct, modify or appeal from it, and that it had become 
final; and that the mortgage was wholly barred by the 
statute. To this answer was filed, for reply, a general 
denial. Trial was had, which resulted in a finding that 
the mortgage of appellant was barred by the statute of 
limitations, and judgment dismissing the supplemeutal 
cross-petition. The correctness of this judgment, so en- 
tered, is presented in this appeal. 

‘It is contended on behalf of appellant that, inasmuch as 
the pleadings in the first foreclosure case presented the 
question of the dower right of appellee in the real estate 
in controversy herein, and no action was taken by the court 
in that case upon this question, therefore, the effect was 
to leave the question of dower right an undetermined and 
pending question, and that, as such, it could be brought to 
the attention of the trial court at any time, and, it being a 
pending case, the statute of limitations would not run. 
We are not disposed to question the correctness of the de- 
cisions, cited by appellant, in cases where the facts were 
such as to warrant the application of the principle con- 
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tended for; but, in the view we take of the facts of this 
case, these decisions have no application. The answer 
and cross-petition of appellant Colt having presented an 
issue of the dower right of appellee, we are of upinion that 
it must be conclusively presumed to have been adjudicated. 
If appellant neglected to obtain all the relief to which he 
was entitled under his mortgage, it was due to his own 
neglect, and we are of opinion that he can not now be 
heard to complain. 

A decree was entered in the case, a sale was had, and the 
proceeds were distributed, a portion of which was paid to 
appellant. The case was closed up, and we do not see upon 
what principle it could ever again be considered as a pend- 
ing cause. The fact that appellant filed a supplemental 
cross-petition, and caused new service to be made upon 
appellee, would seem to indicate that appellant himsclf 
regarded his action as the commencement of a new pro- 
ceeding. We are of opinion that appellant, having failed 
in the first proceeding to insist upon his lien upon all the 
land covered by his mortgage, is in the same position he 
would occupy had he made proof but for half the amount 
actually due him at the time. It would hardly be con- 
tended that he could now come in, at the end of nearly 25 
years, and have a decree for the remainder. The only right 
of action appellant has must arise out of his mortgage, and 
all rights thereunder having become fully barred by the 
statute, there can be no recovery. The judgment of the 
trial court in dismissing the cross-petition of appellant 
seems to be right, and it is recommended that it be 
affirmed. 


Durris and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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D. SMILEY ET AL, APPELLEES, vy. Sioux Breer Syrup 
COMPANY EY AL., APPELLEES, ABEL ANDERSON, TRUSTEE, 
INTERVENER, APPELLANT. * 
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Corporation: RECEIVER: PARTIES: LIENS: PrioRTTIES. A corpora- 
tion issued bonds in the sum of $35,000, to secure which {t ex- 
ecuted a mortgage in the name of a trustee. Bonds to the extent 
of $17,000 were disposed of, the proceeds being upplied to the 
satisfaction of the corporation’s indebtedness. Subsequently, a 
stockholder on behalf of himself and all the other stockholders 
made application to the court tur the appointment of a receiver, 
no notice of such application being served upon either the trus- 
tee or any of the bondholders, who were not made parties to the 
proceedings. Held, That the receiver’s certificates issued for ex- 
penses incident to the receivership were not a lien superior to 
that of the mortgage, 


APPEAL from the district court for Dakota connty: Guy 
T. GRAVES, JuDGE. Reversed. 


A. L. Beardsley, for appellant. 
Shull & Farnsworth and Rk. H. Evans, contra. 


KIRKPATRIOK, C. 


This cause is brought to this court upon appeal from a 
judgment of the district court for Dakota county. In 
order to obtain a correct understanding of the questions 
presented, it will be necessary to state briefly the history 
of the proceedings leading up to the judgment presented 
for review. Prior to December 23, 1903, the Sioux Beet 
Syrup Company was a duly incorporated company, hav- 
ing its place of business in Dakota county. On that date, 
one C. D. Smiley, a stockholder of the corporation, on 
behalf of himself and all the other stockholders, filed a 
petition in the district court, asking the appointment of 
Andrew J. Cramper as receiver of the corporation. A 
waiver of notice of the application and a certified copy of 

* Rehearing allowed. See opinion, p. B86, post. 
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the minutes of the stockholders’ meeting held December 22, 
1902, showing a request that a receiver be appointed, and 
that Andrew J. Cramper be named as such receiver, were 
filed by the corporation. Acting on this application and 
the consent of the corporation, a receiver was appointed 
on the 24th day of December, 1902. The receiver gave 
bond and took charge of the corporation. On December 4, 
1902, about 20 days before the receiver was appointed, the 
corporation executed a mortgage upon all of its property 
to secure its bonds which were to be issued in the sum of 
$35,000. In the mortgage given to secure these bonds, 
Abel Anderson, appellant herein, was named as trustee. 
Of the $35,000 in bonds provided for, about $17,000 were 
issued and disposed of, and the proceeds realized therefrom 
applied upon the indebtedness of the corporation. None 
of the bondholders were made parties to the proceedings 
for the appointment of a receiver. On January 38, 1903. 
Smiley, plaintiff in the receivership proceedings, served 
notice on Anderson, trustee for the bondholders and ap- 
pellant herein, that on January 12, 1903, he would apply 
to the district judge, at Pender, in Dakota county, for an 
order permitting the receiver to issue receiver’s certificates, 
which should be a lien superior to the mortgage. Ander- 
son, trustee, appeared specially and challeneged the juris- 
dliction of the court, and objected to the issuance of the re- 
ceiver’s certificates upon various grounds. On January 
12, the day set for the hearing, these objections were over- 
ruled, and the receiver was authorized to issue certificates 
in the sum of $2,500 which should be a lien upon the prop- 
‘erty of the corporation, superior to the mortgage. No 
further steps seem ever to have been taken under the re- 
ceivership as it then existed, but on February 17, 1903, 
Siniley, the plaintiff, served a second notice on the cor- 
poration that, on February 23, he would apply for the ap- 
pointment of a receiver. He thereupon filed a imotion 
based on the petition filed in the first instance, asking that 
a receiver be appointed, and on the day fixed for the hear. 
ing Andrew J. Cramper was appointed receiver. Neithei 
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the trustee nor any other person representing the mortgage 
were nade parties to this last proceeding, nor was any no- 
tice served upon the trustee or the bondholders. On July 1, 
1903, the receiver filed his final report, showing his trans- 
actions, the sale and disposition of a large amount of the 
property of the corporation, and the incurring of a large 
wnount of indebtedness for the protection of the corpora- 
tion property, attorneys’ fees, court costs, etc.; and show- 
ing that he had issued receiver’s certificates in the sum of 
$2,307.31, which he asked to have made liens upon the 
property superior to the mortgage. Thereupon, appellan’ 
Anderson, by leave of court, filed a petition of interven- 
tion, setting up the mortgage; the amount of bonds which 
had been sold; that he had had no notice of the applicacion 
for a receiver; that the petition upon which the receiver 
was appointed failed to state a cause of action, aud that the 
receivership proceedings were void and of no effect as 
affecting the lien of the mortgage, for want of novice. No 
answer was filed to this petition of intervention, On the 
next day, July 2, a trial was had on the issues presented 
by the petition of intervention, resulting in s, judgment 
approving the final report of the receiver, ovfering his 
discharge, and adjudging that the receiver’s certificates, 
amounting to $2,307.31, were valid liens upon the property 
of the corporation superior to the lien of the mortgage; 
and the correctness of this judgment of the trial court is 
presented for determination by this proceediug. 

It is contended on the part of appellant: TVirst, that the 
petition for the appointment of a receiver did not state 
facts authorizing the court to make such appointment and, 
therefore, the appointment was void; second, that the hold- 
ers of the bonds of the corporation were vot made parties 
to the proceedings, and had no notice of the application 
for the appointment of a receiver, and, therefore, their in- 
terests could not be affected by such proceedings; third, 
that in no event could the rights of th: bondholders be 
made subject to the receiver’s certificates, even though the 
receiver had been regularly and lawfully appointed. These 
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questions, so far as necessary, will be considered in the 
order stated. 

Touching the first contention, the petition shows that 
plaintiff is a stockholder; that the manufacturing plant 
belonging to the corporation is worth $65,000; that there 
is on hand belonging: to the corporation something like 
$10,000 worth of merchandise; that a mortgage for $35,000 
had been executed, and $17,000 worth of the bonds had 
been disposed of; that the proceeds of the bonds sold had 
been applied to the satisfaction of the debts of the corpo- - 
ration; that the corporation was indebted to some further 
umount, the exact amount not being disclosed; that the 
plant was insured for $45,000, and that to keep the insur- 
ance valid, the plant must be cither operated or cared for; 
that the corporation had under contract a large amount of 
beets, and a large amount of syrup on hand that would 
perish unless taken care of; that some of the officers had 
abandoned the corporation, and the stockholders did not 
seem to be able to get any one to conduct the business, and 
at the meeting of the stockholders it was determined to be 
for the best interest of the corporation to apply for a re- 
ceiver. It clearly appeared that the corporation was not 
insolvent, and that there was no disagreement of any kind 
among the stockholders. About all that did appear from 
the face of the petition was an apparent want of capacity 
on the part of the stockholders and officers to manage the 
business of the corporation. This does not present such a 
condition of affairs as would authorize a court of equity 
to appoint a receiver. There were no adversary proceed- 
ings pending. The stockholders, at their meeting, seem to 
have unanimously agreed that it would be a good thing 
to appoint a receiver, and they selected appellee Smiley as 
a proper person to make the application. The courts of the 
state are not constituted and maintained at »ublic expense 
for the purpose of conducting the business of private cor- 
porations, and mere incapacity of stockholders or officers 
of a corporation to manage its business in a successful 
manner is not enough to authorize the courts to take 
charge of such business, 


- 
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Tn the case of Jones v. Bank, 10 Colo. 464, 17 Pac. 272, 
it was said: “To hold that courts of equity can entertain 
jurisdiction to appoint a receiver of property as the snb- 
stantive ground and nltimate object and purpose of the 
sait, on the petition of the owner of the property to be con- 
trolled and protected, would be to make them the adminis- 
irators of every estate where the owners thereof were in- 
capable or unwilling to adininister them themselves.” 

Tt is very clear, therefore, that the petition failed to 
state facts sufficient to entitle plaintiff to the appoint- 
ment of a receiver. But that question is not presented 
for review in this case, and appellant was not a party to 
such proceedings. Whether the action of the court in the 
appointment of a receiver was absolutely void and subject 
to collateral attack, such as that made in this case, is al- 
togetier another question, and one which we think is not 
necessary to a correct determination of the question 
presented by the record. 

The second contention is that the bondholders were not 
nade parties to the proceedings for the appointment of a 
receiver, and that, for this reason, their rights can not be 
prejudiced by anything the receiver did. This proposition 
seems to be sustained upon authority. Section 278 of the 
code provides: “Every receiver shall be considered the 
receiver of any party to the suit, and no others.” The 
bondholders represented by appellant in this case were not 
parties to this suit, and, clearly, under the statute quoted, 
the receiver appointed by the court was not their receiver. 
If he was not the receiver for the bondholders, it is diffi- 
cult to see how their rights can be affected by what he did. 
They were in no way responsible for his appointment. 
They could not procure orders from the court directing 
the manner in which he should perform his duties, and it 
is clear their mortgage lien can not be made subject to his 
expenditures, not made at their instance and not incurred 
in any case in which they were parties. No notice was 
served upon them as required by the provisions of section 
274 of the code, and we are of opinion that the order ap- 
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pointing the receiver and all proceedings had therca fier 
are void, as affecting the rights of appellant and the bond- 
holders whom he represents. 

Having reached a conclusion which disposes of the case, 
the question presented by the third contention of appel- 
lant need not be considered. It is therefore recommended 
that the judgment of the district court, allowing the report 
of the receiver and making his certificates a lien upon the 
property of the corporation superior to that of appellant 
as trustee of the bondholders, be reversed and set aside, 
and the cause remanded for further proceedings according 
to law. 


Dourriz and Lerton, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court, allowing the 
report of the receiver and making his certificates liens 
superior to the mortgage, is reversed, and the cause re- 
manded for further proceedings in accordance with law. 


REVERSED. 


The following opinion on rehearing was filed November 
2,1904. Judgment of reversal adhered to: 


1. Petition: Surricmncy. The question of whether a petition states 
a cause of action may be raised ai any stage of the proceedings, 
up to the submission of the cause in this court upon appeal. 


9, Receiver: APPOINTMENT. The appointment of a receiver in an 
equitable action is ordinarily an ancillary remedy, provisional in 
character, and incidental to the main object or purpose of the 
suit. Vila v. Grand Island Electric Light, Ice & Cold Storage Co., 
68 Neb. 233, followed. 


3. Petition Insufficient. Petition in case at bar examined, and held 


not to state facts sufficient to authorize the court to appoint a 
receiver to care for, preserve and manage the property of the 


detendant corporation. 
Lerron, C. 


The facts in this case are set forth in the former opinion 
by Mr. Commissioner Kirkpatrick, ante, p. 581. The 
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principal point argued upon the rehearing was that the 
original petition in this action, asking for the appointment 
of a receiver, stated facts sufficient to justify the court in 
the appointment of the receiver. The substance of the 
pctition is set forth in the former opinion, but, in the re- 
examination of this question, we believe it proper to set 
forth more fully the substance of the petition, with the 
view of ascertaining whether it sets forth sufficient facts 
to justify the appointment of the receiver. It is alleged 
that the defendant is a corporation, doing business in 
South Sioux City, Nebraska; that the plaintiffs, with 
many others, subscribed for stock in said corporation to 
the amount of $14,000; that Henry Haubens, William 
Peterson and Frank Burness became stockholders in said 
corporation and were instrumental in its organization, and 
did undertake to and did construct a building and ma- 
chinery for said company that cost about $65,000; that the 
plant was placed in operation in the early fall of 1902 and 
operated until about the 14th day of December, 1902, 
when the same was closed; that it has on hand merchan- 
dise to the value of $3,000 or $4,000, and several thousand 
dollars’ worth of beets, and, unless the beets are manufac- 
tured into syrup within the next 90 days, the same will be 
lost; that it has been demonstrated that the enterprise is a 
successful one and, if properly managed, the property is of 
great value, but, unless properly managed, all of the 
money expended by the plaintiffs will be lost and the prop- 
erty of the company be of no value. 

Second. That the managemént of the company has been 
under the charge of Henry Haubens and William Peter- 
son; that neither the plaintiff nor any of the stockholders 
have been able to obtain any correct statement of the 
atfairs of the company from said managers; that, in De- 
cember, 1902, a stockholders’ meeting was held, and the 
officers of defendant were authorized to issue bonds to the 
amount of $35,000, for the purpose of paying off existing 
indebtedness and furnishing the company with sufficient 
capital to place its product upon the market; and it was 
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agreed by the stockholders and officers that, of the pro- 
ceeds of the bonds, $12,000 were to be applied to the pay- 
ment of the mortgage of $15,000 on the property, held by 
Abel Anderson or the Northwestern National Bank of 
Sioux City, Iowa; that open accounts to the amount of 
$8,000 were to be paid from the proceeds, and the balance 
was to be placed in the treasury for operating expenses ; 
that the bonds and mortgage were executed and placed in 
the hands of Abel Anderson, who was made trustee in the 
trust deed, and who was also the treasurer of the defend- 
ant company; that one Bradshaw paid $5,000 to Abel 
Anderson and received 5 of the bonds; that, by agreement 
with Anderson, the $5,000 were to remain to the credit of 
the company for the purpose of paying laborers and other 
pressing demands; that, in violation of the agreement, 
Anderson applied the same to the satisfaction of balances 
due Anderson or the Northwestern National Bank of 
which he is president, and did thereby deprive the com- 
pany of all its funds and ability to continue its business, 
and did so embarrass the company that it has been unable 
to make further sale of its bonds or, in any other way, 
raise sufficient funds to continue its business; and that, 
by reason thereof, the company and these plaintiffs, as 
stockholders, are threatened with the loss of all their mer- 
chandise, property and money, and that the machinery in 
said plant is threatened with destruction by freezing of 
pipes; and that the insurance requires the operation of the 
plant, to the extent of keeping fires in cold weather so the 
pipes may be filled with water at all times, and that, 
unless the company can purchase coal and keep the fires 
going, the insurance will be canceled. 

Third. That, about the 17th day of December, 1902, 
Henry Haubens, as president of the defendant company, 
resigned, and that William Peterson, who has been in ac- 
tive management for defendant company, has abandoned 
said company and is giving the same no attention. That 
a large number of creditors are threatening to commence 
attachment proceedings and other litigation and, by rea- 


Vou. 71] JANUARY TERM, 1904. 38) 


Smiley v. Sioux Beet Syrup Co. 


son thereof, all the property of the company is threatened 
with destruction and loss, and, unless a receiver is ap- 
pointed to take charge of said company, these plaintitfs 
and other stockholders will lose the said property. 

Fourth. At a meeting held on December 22, 1902, by 
the stockholders, it was resolved that a receiver of defend- 
ant company should be applied for. 

Prayer. Petitioners pray that Andrew J. Cramper be 
uppointed receiver of defendant company and its property 
with authority, under direction of the court, to take charge 
of all said property; operate said plant, if deemed advis- 
able and found possible so to do; to employ expert ac- 
countants for the purpose of ascertaining the financial 
condition of said company; to employ counsel to do each 
and every act necessary in the proper management and 
preservation of said defendant company’s property and 
its affairs; and to have all the powers and authority 
usually vested in a receiver, and for such other and fur- 
ther relief as may be deemed equitable in the premises. 

It was urged upon the argument that, where the direct- 
ors of a corporation have been guilty of fraud and mis- 
management, a court of equity had the power, at the in- 
stance of a stockholder, to appoint a receiver for the’ 
affairs of the corporation but this argument was entirely 
foreign to the case made by the petition. The petition 
charges no fraud or mismanagement ou the part of any di- 
rectors of the corporation. It states that the president has 
resigned; that the manager has abandoned the plant; aud 
that the treasurer paid certain debts of the corporation to 
a banking institution of which he was president with part 
of the company’s assets; but it nowhere charges or asserts 
that the governing body of the corporation is not in pos- 
session of the property nor able to carry on its business. 
It is true it alleges the corporation is short of funds, and 
perhaps the true reason why the plaintiff desired the ap- 
pointment of a receiver is to be found in the allegation that 
a large number of creditors are threatening to commence 
attachment proceedings and other litigation, ete.; but this 
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is no ground for the appointment of a receiver. If the 
attorney. for the plaintiff had been as prolific of charges of 
fraud and mismanagement by the officers of the company 
in his petition as he has been in his briefs, he would be in 
a better position to claim the relief he asks. 

A court of equity has no power to appoint a receiver for 
a solvent concern, for the purpose of preventing its credi- 
tors from maintaining actions against it for the recovery 
of their debts; and, under the facts alleged as to assets, the 
value of the property largely exceeded the debts. Further 
than this, the petition secks no relief beyond the mere 
appointment of a receiver to care for, manage and control 
the property and business of the company. Proceedings 
for the appointment of a receiver in a court of equity are 
usually ancillary in nature, and the appointment is only 
granted as an incident to the relief sought in the petition. 
It is analogous to an attachment proceeding ip an action 
at law, in so far as being dependent upon the main action. 
In a recent case in this court, Vila ov. Grand Island Ilec- 
tric Light, [ce & Cold Storaye Co., 68 Neb. 238, this ques- 
tion has been fully discussed by IHToLcomMp, J., and the 
principles fully and clearly stated. But in the petition it 
is not alleged that the divecters of the corporation are not 
entirely able and willing to carry on its business, nor that 
any dissension or trouble exists among them. The relicf 
sought amounts, practically, to a removal by the court of 
the officers of the corporation and the installation by the 
court itself of its officer, the receiver, as the manager of 
the corporate affairs. We know of no such power residing 
in the court under the facts recited in the petition. 

A receiver was appointed under this petition and, on 
the 3d of January, 1903, Abel Anderson, trustee. Was 
served with a notice that the receiver would apply to the 
district court for orders authorizing him to issue receiver's 
certificates, as first liens upon the property of the defend- 
ant company, for the necessary expenses of preserving the 
property and placing its product upon the market. Pur- 
suant to this notice, Anderson appeared specially and ob- 
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jected to the granting of any order naking any charges of 
the receivership a lien prior to the mortgage, among other 
matters alleging that the petition did not state facts suffi- 
cient to empower the court to appoint a receiver, and 
therefore the receivership is void. The cause was heard 
on the 12th of January, at chambers, and the objections 
overruled. On February 17 another summons was issued 
in the case ahd served upon Fred Miller, the president of 
the defendant company, together with a notice of appli- 
cation for the appointment, of a receiver, but no new peti- 
tion appears to have been filed. Following the service of 
these papers, on the 238d day of February, another order 
was made in the district court appointing Cramper re- 
ceiver. If Cramper was already receiver, the object of this 
second order is not obvious. On the first day of July, 
1903, a report of the receiver was filed, with exhibits show- 
ing the receipts and disbursements from December 24 to 
June 1; a list of receiver’s certificates issued and ac- 
counts for services rendered by attorneys to the receiver ; 
and, on the same day, there was filed by Abel Anderson, 
trustee, intervener, what he terms an intervention by leave 
of court, in which he alleges the execution of the mortgage, 
its recording, that $18,500 of the debt are due and un- 
paid, that he was not a party to the application for a 
receiver, and had no notice of the same; that the petition 
for such appointment does not state facts which entitle 
the plaintiff to the relief demanded; and asks that the re- 
ceivership and the costs thereof be decreed to be junior 
and inferior to the plaintiff's rights. A hearing was had 
upon the intervention and objections, the objections were 
overruled, the report of the receiver confirmed and al- 
lowed, and the amount evidenced by the receiver’s certifi- 
cates decreed to be first liens upon the property of the 
corporation superior to the lien of the bonds and mortgage. 

It is contended that Anderson appeared at the time that 
the order allowing the receiver to issue certificates was 
made; that he did not appeal from the saine and, there- 
fore, the order allowing them to be issucd was final as to 
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him. It will be observed, however, that the order then 
made allowing the receiver to issue certificates was merely 
interlocutory in its nature, and was not a final order in 
the cause from which appeal or error might be taken. 

It is further argued that the order appointing the re- 
ceiver is not subject to collateral attack, but the attack 
made by Anderson in his intervention is not a collateral 
attack. He had an interest in the subject matter, and 
came into court as a party to the action when he inter- 
vened and filed his objections seeking to challenge the 
jurisdiction of the court. The rule is settled in this state 
that the question of the sufficiency of a petition and 
whether it states a cause of action may be raised at any 
step of the proceedings, hence, Anderson was not too late, 
the trial court was entitled to consider and pass upon the 
question of jurisdiction, and this court, also, is entitled to 
pass upon the same question upon appeal. The petition 
being clearly insufficient, the appointment of the receiver 
by the lower court was crroncous and, as against the in- 
tervener and the bondholders whom he represents, the 
charges of the receivership do not constitute prior liens 
upon the property of the defendant corporation. 

For these reasous, the judgment heretofore rendered, 
reversing the action of the district court, should be ad- 
hered to. 


Aus, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of reversal entered in this 
court is adhered to 

REVERSED. 
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STATE OF NEBRASKA, EX REL. C. W. McComp, v. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY. 


Fitep Aprit 7, 1904. No. 13,478. 


1. Carriers: DuTIEes To Suirrers. It is the duty of a railroad company 
to furnish the necessary cars to transport the goods which are 
offered to it for carriage, but, when the carrier has furnished 
itself with the appliances necessary to transport an amount of 
freight which may, in the usual course of events, be reasonably 
expected to be offered to it for carriage, taking into consideration 
the fact that at certain seasons more cars are needed, it has 
fulfilled its duty in that regard, and it will not be required to 
provide for such a rush of grain or other goods for transportation 
as may only occur in any given locality temporarily or at long 
intervals of time. : 


2. : . It is the duty of a railroad corporation, both 
dee the common law, and by siatute in this state, to supply 
cars to all persons or associations handling or shipping grain, 
without favoritism or discrimination in any respect whatever. 

3. DIscriMINATION, During a temporary scarcity of 


cars, a railroad company is ‘entitled to consider, in apportioning 
cars among grain dealers, their relative volume of business and 
facilities for the loading of cars. Though there may be a differ- 
ence in the number of cars furnished different grain dealers at 
the same railroad station, still, if no favoritism or discrimina- 
tion is shown and the number of cars furnished each is in a 
fair proportion to his volume of business, facilities for loading 
and grain in sight, no shipper has a right to complain of this 
difference, though he may not obtain all the cars he deems neces- 
sary for his business. 


ORIGINAL application for a writ of mandamus to compel 
respondent to furnish facilities for shipping grain. Writ 
denied. 


Smyth & Smith, for relator. 


J. W. Deweese and Frank EF. Bishop, contra. 


Letton, C. 


This is an original application for a writ of mandamus 
in this court. On the 22d day of August, 1903, C. W. 


McComb, a farmer, living about 4 miles from Wilsonville, 
41 
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in Furnas county, Nebraska, began the business of buying 
and shipping grain at Wilsonville in competition with 2 
elevators there situated, one owned by S. A. Austin and 
the other by the Central Granaries Company, a corpora- 
tion. From the day he began business until abont Sep- 
tember 5, he obtained all the cars from the respondent 
necessary for the carrying on of his business. He alleges 
in his application that, on or about the Ist day of October, 
1903, and on divers dates since then, he requested that the 
respondent furnish him all the cars he needed in his busi- 
ness or that, if it conld not do that, it supply him with 2 
cars for each 3 furnished each of the elevators. He al- 
leges that the volume of his business is such that he re- 
quires 2 cars for each 3 used by each elevator. He says 
that it refused to furnish him cars as he required and that, 
during the 2 weeks ending October 18, 1903, it supplied 
him with only 2 cars, while it supplied the elevators with 
23 cars. That he demanded of the respondent a just pro- 
portion of the empty grain cars available at Wilsonville, 
but that the company, through its agent, declared that the 
elevators should have the preference. He avers that such 
discrimination will rnin his business, and he prays for a 
peremptory writ of mandamus commanding the respond- 
ent to furnish him, whenever demanded, with 2 cars to 
each 3 furnished each of the elevators; that the respond- 
ent be commanded to afford him equal facilities in ail 
respects with each elevator, and to cease all discrimina- 
tion of any kind and character against him in favor of 
the elevators. 

The answer of the respondent to the alternative writ 
alleges, in substance, that there are 2 large and well 
equipped grain elevators at Wilsonville; that the relator 
McComb has no elevator, shovel house or any convenience 
adjacent to the track for loading of grain into the cars; 
that, owing to the manner of his loading, he occupies a 
whole day for loading 1 car, while the elevators load cars 
at the rate of 1 car in 2 hours, and, consequently, the ele- 
vators need and can use many more cars than he could 
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handle. It further says that the demand for cars about 
the first day of September, 1903, was so great that it was, 
temporarily, impossible for the company to furnish suffi- 
cient cars; that it used every reasonable effort to procure 
cars and, since it could not obtain all that were demanded 
at Wilsonville, it adopted the plan of dividing the cars 
between the 2 elevators and the relator on an equitable 
and just basis, in accordance with the relative amount of 
grain handled by the elevators and the relator, and tak- 
ing into consideration the facilities for handling of grain 
by each of said shippers. It denies that, during the 2 
weeks ending October 18, 1903, the relator was supplied 
with but 2 cars, while the elevators had 23, but alleges 
that the relator had 5 cars during this period, while 1 
elevator was furnished with 7 and the other with 8 cars. 
It denies any discrimination between the relator and the 
elevators, and alleges that, although at the time it was 
well equipped with the necessary cars for handling the 
ordinary business coming to the railroad, yet, at that time, 
the demand for cars in the shipment of grain was unusual, 
and that, temporarily, all the cars demanded could not be 
furnished. ; 

It is the duty of a railroad company to provide itself 
with all the instrumentalities and facilities necessary to 
carry on the business for which it is organized. It must 
furnish the necessary cars to transport the goods which 
are offered to it for carriage, but to this rule there is an 
exception. When the carrier has furnished itself with 
the appliances necessary to transport an amount of freight 
which may, in the usual course of events, be reasonably 
expected to be offered to it for carriage, taking into con- 
sideration the fact that at certain seasons more cars are 
needed, it has fulfilled its duty in that regard, and it. will 
not be required to provide for such a rush of grain or 
other goods for transportation as may only occur in any 
given locality temporarily or at long intervals of time. 

In this connection, the testimony of Mr. Calvert, the 
superintendent of the lines of the respondent west of the 
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Missouri river, is that the railroad company is well sup- 
plied with cars. That at times the cars are so plentiful 
that they have difficulty in storing them, and that usually 
it has more cars than it needs in taking care of the busi- 
ness offered; that a scarcity of cars existed at the time the 
relator complains of, and that at the present time cars are 
comparatively plentiful. He testifies that frequently, by 
the manner of doing business by grain dealers, shipments 
are delayed until a certain time when the markets will 
justify a quick sale, and this causes a congestion of busi- 
ness on the railroad. That he has frequently known on 
the Burlington & M. R. R. Co. in Nebraska upwards of 
2,000 box cars held for orders up to the 20th of the month, 
and by the 26th the railroad company would be probably 
that many cars short of being able to fill its orders. That 
at times there is a rush and at times there is a dearth of 
business, but that the railroad company has enough cars 
to take care of the business. These facts are not denied. 
Under this state of facts, the complaint of the relator that 
the respondent is not sufficiently provided with cars in 
order to transact the business of the public does not seem 
to be well founded. 

Since there was a scarcity of cars during a part of the 
period Mr. McComb was in business, what was the duty 
of the respondent as to their distribution among those 
desiring to ship grain over its line of road? 

Part of section 1, article V, chapter 72, Compiled Stat- 
utes 1903 (Annotated Statutes, 10007), is as follows: 
“Every railroad company or corporation operating a rail- 
road in the state of Nebraska shal] afford equal facilities 
to all persons or associations who desire to erect or 
operate, or who are engaged in operating grain elevators, 
or in handling or shipping grain at or contiguous to any 
station of its road, and shall supply side tracks and switch 
connections, and shall supply cars and all facilities for 
erecting elevators and for handling and shipping grain to 
all persons or associations so erecting or operating such 
elevators, or handling and shipping grain, without favorit- 
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ism ov discrimination in any respect whatever.” This 
provision, so far as it requires railroad companies to sup- 
ply cars for shipping grain without discrimination, is 
nierely declaratory of the common law. Under this pro- 
vision, it was manifestly the duty of the respondent to 
refrain from discrimination between McComb and the 2 
elevators in the furnishing of vars for use in the business 
of buying and shipping grain at the station at Wilsonville. 
Whether or not this has been done is a question of fact 
which must be determined from the evidence. 

The evidence shows that the elevator and bins of the 
Central Granaries Conipany ‘have a capacity of about 
10,000 to 12,000 bushels of grain. That the elevator and 
bins of Mr. Austin have a capacity of about 8,500 bushels. 
That these elevators and bins are situated close to the 
railroad track; that the Central Granaries Company have 
facilities for and can load 8 cars of grain a day; that the 
Austin elevator can load 10 cars a day. That Mr. Me- 
Comb has a bin at his residence, which is about 2 blocks 
from the railroad track, that holds 2,500 bushels, and 
that he has rented other bins in the town which in all 
have a storage capacity of about 7,500 bushels. Upon 
his farm, about 4 miles from town, he has about 4,500 
bushels of grain which were raised on the farm, but this 
we think should not be taken into consideration upon 
the question of the volume of his business as a grain 
dealer. The only means of loading cars which he pos- 
sesses is by hauling the grain in wagons and shoveling 
the same into cars. The evidence shows that he has 
usually loaded 1 car a day, although upon one occasion 
he loaded 2 cars in that length of time. It appears that 
both the elevators and Mr. McComb received all the cars 
they needed up to about the 5th day of September, but, 
afterwards, up to the time of the beginning of the suit, a 
scarcity of cars existed, in fact, to such an extent that 
each of the elevators and McComb, also, was compelled 
to turn away and refuse to buy large quantities of grain— 
one of the dealers stating that he had turned away 60,000 
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bushels and the other 50,000 bushels. The only question 
then necessary for us to decide is as to whether or not, 
taking into consideration the volume of Mr. McComb’s 
business, his facilities for loading cars, and all the cit- 
cumstances as compared with the volume of business and 
facilities of loading of each of the elevator owners, he 
has been unjustly discriminated against by ihe respond- 
ent, and whether it is the respondent’s duty to furnish 
him with 2 cars for each 3 furnished to each of the ele- 
vators. 

Mr. McComb began business on the 22d of August. Up 
to the 5th of September, he obtained all the cars that he 
could use, as did both of the elevators. The scarcity of 
cars appears to have begun at that time. The evidence 
shows that from August 22 to September 5, inclusive, Mr. 
McComb received 8 cars, Mr. Austin 17 and the Central 
Granaries Company 15. Mr. McComb therefore received 
one-fourth of the number of cars received by both eleva- 
tors and, as this was all he wanted, it was presuinably 
the measure of the volume of his business and of his 
. ability to handle grain, with his inadequate facilities as 
compared with those possessed by the elevators. From 
the 22d of August to October 20, the day before this ac- 
tion was commenced, Mr. McComb had received 15 cars, 
Mr. Austin 41 and the Central Granaries Company 34. 
During the entire period from August 22 to October 20, 
therefore, Mr. McComb had received exactly one-fifth of 
the number of cars furnished to both elevators. If we 
compare the cars furnished during the entire period with 
that in which each party was supplied with all the cars 
that could be used in his business, it will appear that 
McComb received 3°4 cars less during the entire period 
than he would have been entitled to, if we take his needs 
during the time from August 22 to September 5 as a fair 
and just criterion. According to his testimony he could 
have used more cars than this, but so could each of the 
elevators. The question is not whether he received all 
the cars he wanted, but whether the cars on hand were 
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apportioned in fairness and without unjust discrimina- 
tion among the 3 grain dealers. 

It is clear that an individual loading grain into cars by 
shoveling the same from wagons, other things being equal, 
has not the ability to load as many cars in a day as a well 
equipped elevator, and the testimony in this case clearly 
shows that the volume of Mr. McComb’s business is not 
such as to require him to be furnished with 4 cars to every 
(§ furnished to both of the elevators in Wilsonville. It 
further appears that the railroad company prefers to have 
the grain shipped from elevators, and that Mr. McComb 
received something less than his fair proportion of cars, 
but, under no view of the evidence that we have been able 
to take, can we say he was at the time this action was 
begun entitled to the number of cars that he asks. From 
a statement in the evidence furnished by the agent at 
Wilsonville, it appears that since the 23d of October in- 
clusive to the 30th of November inclusive, Mr. McComb 
has been furnished with 23 cars, Austin 44 and the Cen- 
tral Granaries Company 48, which is the exact propor- 
tion furnished him before September 5, when he had all 
he wanted, and from Mr. Calvert’s testimony it would 
seem that the scarcity of cars is now over. 

The purpose of a writ of mandamus is to compel some- 
thing to be done which ought to be done. “The question 
whether a mandamus should issue to protect the interest 
of the public does not depend upon a state of facts exist- 
ing when the petition is filed, if that state of facts * * * 
has ceased to exist when the final judgment is rendered.” 
Northern P. R. Co. v. State, 142 U. S. 492; State v. New- 
man, 25 Neb. 85. The respondent is not discriminating 
against the relator at this time, and the neglect of duty 
of which he complains does not now exist. The object of 
the writ of mandamus being only to compel action, the 
relator is not at this time entitled to the writ. Although 
he was not entitled to all he asked for in his application, 
yet he had cause to complain at the time his action was 
begun, and, for that reason, it is only just to him that he 
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should recover his costs herein expended. State v. New- 
man, 25 Neb. 35; State v. Anderson, 100 Wis. 523. 

He is also entitled to the benefit of his action so far as 
may be. Since it is a continuing duty on the part of the 
respondent to furnish him cars without unjust discrim- 
ination, and in order to afford speedy relief if this duty 
is not performed in future, we recommend that the writ 
be refused at this time, with leave to respondent to apply 
for the issuance of the same in this case in the future if 
necessity arises, upon notice to the respondent, and that 
the costs of this proceeding be taxed to the respondent. 


DUFFIE and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the writ of mandamus applied for is refused, with 
leave to respondent to apply for the issuance of the same 
in the future if the necessity arises, upon notice to the 
respondent. It is further ordered that the costs of this 
proceeding be taxed to the respondent. 


WRIT DENIED. 


CUDAHY PACKING COMPANY V. JAMES W. Roy. 
F¥riep Aprit 7, 1904. No. 13,491. 


1. Master and Servant: Appliances. A master is bound to use such 
care ag the circumstances reasonably demand to see that appili- 
ances furnished his servants for use in his business are reason- 
ably safe. He is not liable for defects, of which he has no notice, 
unless the exercise of ordinary care would have resulted in 
notice. 


2. Error: INstrucrions. Instructions examined, and held, under the 
facts in this cage, to be erroneous and prejudicial to the de 
fendant. 


Frror to the district court for Douglas county: WIt- 
LARD W. SLABAUGH, JubDCE. Reversed. 
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Greene, Breckenridge & Kinsler, for plaintiff in error. 


A. C. Puncoast and A. H. Murdock, contra. 


LErToON, C, 
>] 


This action was brought by James W. Roy against the 
Cudahy Packing Company to recover damages for per- 
sonal injuries sustained by him while in the employ of 
said company. It appears that Roy was employed in that 
part of the Cudahy Packing Company’s works, in South . 
Omaha, known as the press room; that it was lis duty 
to open and close a gate or valve by which certain soft 
tankage, consisting of offal, etc., contained in a tank sitn- 
ated upon the second floor of the tank-house and project- 
ing through the floor into a room upon the first floor, in 
which the plaintiff worked, was emptied into a truck for 
the purpose of being conveyed to a press, in the process 
of the manufacture of fertilizer. This gate was opened 
and closed by means of a cast iron lever about 4 feet long 
und between 1 and 2 inches in diameter. While the plain- 
tiff was attempting to close this gate, the lever broke, 
causing the plaintiff to fall backwards, by which the in- 
juries complained of resulted. In his petition the plaintiff 
alleges that the company negligently provided an ineffi- 
cient and defective appliance, that the lever was too small 
for the pressure that was necessary to be placed upon it; 
that it was of brittle cast iron, that it was too short, that 
it broke at its weakest point where there was a flaw in the 
iron, which defect was unknown to the plaintiff and, ow- 
ing to the height of the lever, the plaintiff could not have 
discovered it, but the defendant might have discovered it 
by the exercise of due care and diligence in the selection 
and inspection of the same. He further alleges that the 
floor was greasy and slippery, and that the company failed 
to furnish him a reasonably safe and secure platform upon 
which to stand. That he had informed the superintendent 
of the need of this platform, and said superintendent in- 
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structed him to continue to use it for a short time, when 
he would have the necessary improvements made. 

The defense is substantially the assumption of risks 
incident ‘to the cinplovment by the plaintiff, contributory 
negligence, that the defect in the lever was latent and was 
not discoverable by inspection, and lack of negligence in 
that respect by defendant. 

The evidence shows that, a short time before the acci- 
dent happened, the Cudahy Packing Company fitted up 
what was called the new tank-room at their packing house 
in South Omaha. That the witness, A. W. Ruff, who was 
the purchasing agent of the company, bought the gate 
valves and levers in use in that tank-room. That, before 
purchasing these appliances, he went. to Chicago and ex- 
amined the tank valves in use in several packing houses 
there, and also the patterns used for the plant of the 
Armour Packing Company in Kansas City, and that 
valves and levers of this pattern were in use in a number 
of packing houses in Kansas City and Chicago. The plain- 
tiff had been working for the company as a common la- 
borer for a number of years prior to the accident, and had 
heen employed in the tank-room for about 3 weeks prior 
to that time. It appears that the tank-room or press-room, 
as it has been variously termed by the witnesses, was not 
in a completed condition. That'the carpenters were still 
at work there, and that the gate which the plaintiff was 
operating had only been in use a short time when the 
accident happened. 

It was the plaintiff’s duty to open the valve by which a 
portion of the contents of the tank on the second floor was 
permitted to descend into a truck upon the first floor, and 
to close the valve when the truck was full. On the day 
the accident happened, the tank was empty; the plaintiff 
had been on the second floor cleaning it out; when he re- 
turned, a young man who had been trying to shut the valve 
had failed to do so on account of it being stuck, when the 
plaintiff took hold of the lever by which the valve was 
pulled and, while pulling it in the attempt to shut the 
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valve, the lever suddenly snapped, allowing him to fall 
over backwards, whereby he was injured. The lever itself 
was introduced in evidence and showed clearly, at the 
point of breakage, a “blow-hole” or “sand-hole,”’ as it has 
heen variously termed by the witnesses, extending from 
a point at or near the surface of the lever for a distance 
of five-eighths of an inch toward the center of the same, 
the effect of which would necessarily be to weaken it at 
that point. 

The defendant complains of the admission of evidence 
in regard to a promise to make more convenicnt the place 
where the plaintiff stood, while at his work, and the fail- - 
ure of the defendant to carry out such promise. There is 
no evidence in the record which shows that the defective 
condition of the place where the plaintiff stood was in any 
manner responsible for the injuries which he suffered. 
But this was an issue in the case made by the pleadings 
and, if the defendant desired to remove the consideration 
of the same from the jury, it shonld have requested the 
court to do so by tendering an appropriate instruction. 

Complaint has been made by the defendant of the rul- 
ings of the trial court upon the admission or rejection of 
evidence, especially of the witnesses Brizendine and Berg- 
quist; but an examination of the record shows that sub- 
stantially the same questions which were excluded were, 
at another point in the examination of the witnesses, asked 
and answered without objection, and hence the defendant 
can not complain. 

The vital point in this case, as we view it, is whether or 
not the defendant used ordinary and reasonable care to 
furnish the plaintiff with a lever which was reasonably 
safe for the purpose for which it was used. The rule is 
well settled in this state that it is the duty of a master 
to use ordinary and reasonable care to furuish appliances 
reasonably safe for the use of his servants in carrying on 
his business, and that a failure to exercise such reasonable 
and ordinary care upon his part renders him liable, if the 
servant suffers any injury by reason of his negligence in 
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that behalf. The master is not an insurer of the safety 
of the appliances which he furnishes. If he exercises the 
reasonable care which a prudent man would ordinarily 
take for his own safety, under like circumstances, in fur- 
nishing his servants with instruments reasonably safe 
for the particular purpose for which they are used, he has 
fulfilled his whole duty in that respect. It was the duty 
of the employer to use reasonable care in the furnishing of 
a lever of sufficient size, and to use reasonable care in the 
inspection of the lever at the time that the same was put 
in place, and if any defect had been visible or discoverable 
by the use of such care, by which a reasonable man might 
conclude that it was weakened or rendered unsafe for the 
purpose for which it was used, then the defendant would 
become liable for any damages which resulted in conse- 
quence thereof. The question as to whether or not the 
defect was obvious or was latent, so that an inspection of 
the lever would not have revealed it, is a matter for the 
jury to determine from all the evidence in the case, and it 
is for the jury to say whether or not the master used 
reasonable care in furnishing a lever which proved to be 
not sufficiently strong for the purpose, either by reason 
of its lack of size or by reason of a defect therein. It can 
not begin its inquiry with the assumption that it is the 
master’s absolute duty to furnish a safe appliance, but 
rather its inquiry should be whether he used reasonable 
care to provide such an appliance. 

In the sixth instruction to the jury, it is said by the 
court: “It is the duty of the master to his servant to pro- 
vide his servant with reasonably safe machinery and ap- 
pliances with which to work, and if the master fails in 
‘this regard and the servant is injured thereby, then the 
master is liable for such injury, unless the negligence or 
want of ordinary care of the servant contributed to his 
injury.” 

The tenth instruction was as follows: “If you believe 
from the evidence that plaintiff was injured substantially 
as al’-ged, and that such injury was caused by the negli- 
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gence of the defendant in providing the lever for use by 
plaintiff, and that plaintiff did not assume the risk of 
danger arising from its use, and that the plaintiff was not 
guilty of contributory negligence, then you should find 
for the plaintiff and assess his recovery as hereinafter 
stated; but if you do not so find, your verdict should be 
for the defendant.” 

By these instructions, the jury were told that it was 
the duty of the defendant to provide Roy with a reason- 
ably safe lever, and if it failed in this duty and Roy sus- 
tained injury, it was liable. It is true that, by the twelfth 
instruction, the jury were told that if, by the exercise of 
reasonable care and prudence on the part of the defend- 
ant, the defect in the lever would not have been discovered 
before the time of the injury, then the defendant would 
not be negligent with reference thereto; but, taking the 
instructions as a whole, we are satisfied that, under the 
circumstances in this case, where the question of the mas- 
ter’s liability to his servant rests upon the single question, 
whether or not the master used ordinary and reasonable 
care in furnishing and inspecting the lever whose break- 
ing caused the accident, and where the master’s liability 
may rest largely upon the question whether the defect in 
the lever was one which ordinary care could have dis- 
covered and guarded against or was latent, so that the 
exercise of reasonable care by the master could not have 
discovered it, the unqualified statement that it was the 
master’s duty to his servant to furnish a reasonably safe 
appliance was erroneous. We do not think that the 
proper rule can be better stated than in the language of 
Commissioner IRVINE, in Lincoln Street R. Co. v. Cox, 48 
- Neb. 807: 

“To a legal mind the word ‘reasonably’ might perhaps 
imply the element of care; but we must deal with the in- 
structions in the sense in which they would be understood 
by the jury. Notwithstanding these qualifying words, we 
think it quite clear, as already stated, that the instrue- 
tions made the case turn upon the fact of danger and not 
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the fact of negligence. A master does not insure his 
servants against defective appliances. He is not charge- 
able in all events because the appliances furnished his 
employees are defective. He is liable only when he has 
been negligent in the matter. The rule is that as to his 
servants he is bound to nse such care as the circumstances 
reasonably demand, to see that the appliances furnished 
are reasonably safe for use, and that they are afterwards 
maintained in such reasonably safe condition. He is not 
liuble for defects of which he has no notice, unless the 
exercise of ordinary care would bave resulted in notice. 
Siour City & P. R. Co. vo Finlayson, 16 Neb. 578; Ais- 
sourt P. R. Co. v. Lewis, 24 Neb. 848; Union P. R. Co. 
vt. Broderick, 30 Neb. 1735, all recognize this rule.’ In 
Omaha Bottling Co. v. Theiler, 59 Neb, 257, it is said by 
SULLIVAN, J.: 

“The measure of defendant’s duty to its servants was 
the care required by the usual and ordinary usage of the 
business. The standard of due care is the conduct of the 
average prudent man.” See, also, Chicago, B. & Q. R. Co. 
v. Oyster, 58 Neb. 1; Chicago, B. & Y. &R. Co. v. Kellogg, 
55 Neb. 748; O'Neill v. Chicago, R. 1. & P. R. Co., 66 Neb. 
638. The principle stated in Leigh v. Omaha Strect R. 
Co., 86 Neb. 131, and in Hammond v. Johnson, 38 Neb. 
244, has been modified by the later decisions of this 
court. 

In this case, where the question of fact as to whether the 
master had been guilty of negligence or not is so narrow, 
the attention of the jury should have been clearly directed 
to the limit of the master’s liability. We do not think 
that the giving of the twelfth instruction cured the pre- 
judicial language of the charge in other respects. 

For these reasons, we reconunend that the judgment of 
the district court be reversed. 


Durrif and KirKraTrick, CC., concur. 


By the Court: For the veasons stated in the foregoing 
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opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


WILLIAM A. GoURIAY V. ADOLPH L. PROKOP ET AL* 
FILep Arrit 7, 1904. No. 13,510. 


Pleadings: AMENDMENTS: SraruTe or Limitations. Where the orig- 
inal petition, in an action for conversion against a bailee for 
sale, was defective for lack of the allegation that a reasonable 
time had elapsed within which he might sell the property, be- 
fore demand for its return was made, the filing of an amended 
petition, by which such allegation was inserted, held not to be 
the commencement of a new action, so as to permit the statute 
of limitations to interpose as a bar between the filing of the 
original petition and the amendment. 


Error to the district court for Saline county: GEORGE 
W. Srusss, Juper. Recersed. 


F. I. Foss, B. V. Kohout and R. D. Brown, for plaintiff 
in error. 


George H. Hastings and W. 8. JcGintie, contra. 


LErron, C. 


On February 19, 1900, a bill of particulars was filed in 
justice court before E. D. Fay, a justice of the peace, in 
and for Saline county, Nebraska, as follows: “Now comes 
the plaintiff and says that, on or about May 16, 1898, he 
delivered to defendant, Adolph L. Prokop, one Crown 
organ, one organ stool, and one organ instruction book of 
the value of $68. 2. The plaintiff says that, on or about 
May 10, 1898, he agreed with defendant, Adolph I. Pro- 
kop, that he should sell said organ, stool and book, and 
any amount received over and above the amount of $68 
should be retained by him as his commission for such sale. 


* Rehearing allowed. See opinion, p. 612, post. 
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3. That some time between May 16, 1898, and March 10, 
1899, Joseph Jiskra became a partner of defendant Adolph 
L. Prokop. 4. Plaintiff says that, on or about March 10, 
1899, he made a demand for said organ, stov] and book, 
and that defendant refused to deliver the above named 
articles to plaintiff, and that defendants have never paid 
for the same, though often requested so to do. Wherefore, 
plaintiff asks judgment against defendants for the sum of 
$68, with interest from the 10th day of March, 1899, and 
costs of suit.” Issues were made up, a trial had, and an 
appeal taken from the judgment to the district court. On 
the Tth day of May, 1900, the following petition was filed 
in the district court: “1. The plaintiff complains of the 
defendants for that, on or about the 16th day of May, 
1898, the defendant, Adolph L. Prokop, kept a store and 
warehouse at Wilber, Saline county, Nebraska; that soon 
after May 16, 1898, Joseph Jiskra became a partner with 
the said Adolph L. Prokop; that they kept in their store 
and warehouse a stock of furniture; that the ‘plaintiff is 
engaged in and is a dealer in musical instruments; that 
the defendants desived to sell musical instruments on com- 
mission for the plaintiff, and desired to have a musical 
instrument sent to them that they might keep the same 
on exhibition and for the purpose of sale, and, in consider- 
ation of the plaintiff sending the musical instrument. to 
the defendants that they might have it for the purpose of 
sale, the defendants agreed to safely stow and safely keep 
in said store the following goods which the plaintiff sent 
to them under the foregoing arrangenients, to wit, 1 Crown 
organ, 1 organ stool, 1 organ instruction book, of the value 
of $68 which was t!: property of the plaintiff; and the de- 
fendants as storekeepers and warehousemen received said 
eoods and agreed to keep the same safely. 2. At the time 
that the said goods were delivered to the defendants, the 
plaintiff informed them that it was necessary for their 
preservation that they should be safely kept and insured. 
3. The defendants, while said goods were in said store and 
warehouse, neglected and did not insure the same, but per- 
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mitted said goods to be burned and destroyed, on or about 
the first day of May, 1899, whereby said goods were in- 
jured and wholly lost to the plaintiff to the damage of 
plaintiff in the sum of $68. 4. The plaintiff says that, on 
or about March 10, 1899, he made a demand for said organ, 
stool and instruction book of the defendants, and desired 
that said organ, stool and instrnction book be returned 
from said defendants to the plaintiff, but said defendants 
refused to deliver the above named articles to the plaintiff, 
and the defendants have never paid for the same, though 
often requested so to do. 5. Wherefore, the plaintiff asks 
judgment against the defendants for the sum of $68, with 
interest from the 10th day of March, 1899, and costs of 
“suit.” Issues were made up, the cause tried to a jury and 
a judgment rendered in favor of the plaintiff and against 
the defendant. Upon proceedings in error in this court, 
the judgment was reversed and the cause remanded for 
further proceedings. Prokop v. Gourlay, 65 Neb. 504. 

Ou the 23d day of March, 1903, dn amended petition was 
filed in the district court as follows: “1. And now comes 
the plaintiff and says that, on or about May 16, 1898, he 
delivered to the defendant, Adolph L. Prokop, one Crown 
organ, one organ stool, and one instruction book of the 
value of $68. 2. The plaintiff says that, on or about May 
16, 1898, he agreed with the defendant, Adolph Prokop, — 
that he should sell said organ, stool and book, and that 
wny amount received by him over and above the amount 
of $68 should be retained by him as commission for said 
sale. 3. That sometine between Alay 16, 1898, and March 
10, 1899, Joseph Jiskva became a partner with Adolph I. 
Prokop and interested in said store, and, as partner, as- 
sumed the contract as above set forth with the said Adolph 
L. Prokop and this plaintiff. 4. Said parties had said 
organ, stool and book for a reasonable time and did not 
sell the same, and the plaintitf says that a reasonable time 
within which to sell said organ, stool and book would be 
from 6 to 8 months. 5. The defendants having had said 


organ, stool and book for a reasonable tine and not having 
42 
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sold the same, the plaintiff, on or about March 10, 1899, 
made demand for said organ, stool and book, and defend- 
ants refused to deliver the above named articles to plain- 
titf, but converted the same to their own use. 6. The 
plaintiff says that the reasonable value of said property 
was the sum of $68. Wherefore, plaintiff prays for a 
judgement against these defeudants for the sum of $68, 
with interest at 7 per cent. from March 10, and costs of 
suit.” 

A motion was made by the defendants to strike the 
amended petition, for the reason that it was not an amend- 
ment but set up a new cause of action, and did not accrue 
within 4 years, and that, so far as amended, it was a de- 
parture from the oviginal cause of action in the justice 
court. This motion was overruled. A demurrer was then 
filed to the petition and sustained, upon the ground that 
the amended petition set up a new cause of action, and was 
therefore barred by the statute of limitations, and the 
cause was thereupon dismissed. Exception was duly taken 
to the ruling of the district court, and the cause is here 
upon error. 

Without considering whether the question proposed can 
be properly raised by demurrer, it will be seen that there 
is only one question presented and that is, whether or not 
the amendment to the petition was such as to set up a new 
cause of action, or whether the additional facts alleged 
were merely an amplification of the oviginal. From the 
opinion of Commissioner ALBERT, it appears that the judg- 
ment based upon the first petition was reversed, for the 
reason that the petition, having failed to allege that a 
reasonable time had elapsed after the delivery of the organ 
to the bailee, was insufficient to state a cause of action 
in conversion. The only additional allegations in the 
amended petition to those in the bill of particulars upon 
which the action was begun are, that the defendants had 
the property for a reasonable time and did not sell the 
same; that a reasonable time within which to sell it would 
be from 6 to 8 months, and that the reasonable value of 
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the property was the sum of $68. It is obvious that the 
subject matter of the action is the same, that the cause of 
action is the same, and the relief sought is the same, in 
these several pleadings. The grounds of the action are 
the delivery of possession of the property to the defendants 
as bailees, the demand made upon them by the plaintiff 
for its return, the refusal and conversion to their own use. 
The only additional fact alleged being, that they had been 
in possession of the property a reasonable length of time 
within which to make the sale before the plaintiff made 
the demand. It is elementary that, where the identity of 
the cause of action and the relief demanded are the same, 
a change in the form of the allegations, or an additional 
allegation amplifying the original petition, does not set up 
a new cause of action. No new wrong is charged upon 
the part of the defendants by the amended petition; the 
action originally was for the wrongful conversion of the 
organ, though the cause was defectively stated, and the 
wunended petition merely supplies a necessary allegation 
omitted in the former pleading. 

This is allowed by section 144 of the code. The statute 
of limitations ceased to run upon the beginning of the 
action in the justice court; and the cause of action being 
the same, it is not now barred. The district court erred 
in sustaining the demurrer to the petition, and the cause 
should be reversed and remanded for further proceedings. 

Tor these reasons, we recommend that the judgment of 
the district court be reversed. 


Durrir and Kirkpatrick, CC., concur. 


By the Court: The conclusions reached by the commis- 
sioners are approved; and it appearing that the adoption 
of the recommendations made will result in a right de- 
cision of the cause, it is ordered that the judginent of the 
district court be reversed and the cause remanded for fur- 
ther proceedings according to law. 

REVERSED, 
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The following opinion on rehearing was filed October 5, 
1904. Judgment of reversal adhered to: 


Pleadings: Cause or AcTIon. Pleadings examined, and held that 
the amended petition does not state a new and different cause 
of action from that attempted to be stated in the bill of partic- 
ulars and the original petition. 


BARNES, J. 


The defendants, in their brief and ora] argument on the 
rehearing, strenuotsly contend that, by the amended peti- 
tion, a new and different cause of action was stated from 
that set forth in the original petition ; that, the new cause 
of action being barred by the statute of limitations, the 
trial court was right in sustaining the demurrer -to the 
amended petition, and our -opinion reversing the jude- 
ment of the district court should be set aside. The fore- 
going question is the only one fairly presented for our 
determination. This requires a careful examination of the 
pleadings, inelading the bill of particulars filed in the 
justice court where the action was originally commenced, 
and our former opinions herein. The bill of particulars, 
the original petition and the amended petition filed in the 
district court are set out in Commissioner LErron’s opin- 
ion (Gourlay v. Prokop, ante, p. 607), and it is unneces- 
sary for us to quote them herein. It appears, by referring 
to that opinion, if the words, “said parties had said organ, 
stool and book for a reasonable time and did not sell the 
same, and the plaintiff says that a reasonable time within 
which to sell said organ, stool and book would be from 6 
to 8 months,” were stricken from the amended petition, the 
remaining allegations would be identical with those con- 
tained in-the bill of particulars on which the cause was 
tried in the justice court. If the amended petition states 
a cause of action for conversion, then the bill of particu- 
lars stated such a cause of action, if any. It seems from 
reading the opinion of Commission ALBERT (Prokop 
v. Gourluy, 65 Neb. 504), that the case was considered 
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and treated therein as an action for conversion, for the 
learned commissioner made use of the following language: 

“Tt is not easy to determine, from an inspection of the pe- 
tition, whether the plaintitf’s action was brought to recover 
for damages sustained by reason of the negligence of his 
bailees, or for damages for the conversion of the property 
by such bailees. But,as the evidence is insufficient to justify 
a recovery on the ground of negligence, and the plaintiff 
presented his case on the other theory, the sutticiency of 
the petition to sustain the judgment should be tested by 
the rules of pleading applicable to actions for conversion. 
Tested by those rules, the petition is insufficient. No time 
was fixed for the termination of the contract under which 
the property was left with Prokop by the plaintiff. That 
being true, the law will imply a reasonable time. In other 
words, the plaintiff would have a right to a return of the 
property only after the bailee had had a reasonable time 
in which to make the sale contemplated by the contract, 
and a demand before the expiration of such time would 
be premature. It will be conceded that, had the time been 
expressly fixed by the contract, the plaintiff in an action 
of conversion would have been required to allege the ex- 
piration of the contract, or some violation of it, to state a 
cause of action. The only difference between a case of 
that kind and the present is that in this case, instead of 
the time the defendants might retain possession of the 
property being expressly fixed by the contract, it is im- 
plied. It is just as essential that the expiration of the 
time be alleged, where it is implied, as where it is ex- 
pressly stated, and the omission of such allegation is fatal 
to the petition in this case.” 

It seems that, in response to the rule anounced above, 
the averment first aboye quoted was inserted in the amended 
petition. Without doubt the bill of particulars filed in 
the justice court was somewhat defective, but it is clearly 
apparent that no attempt was made thereby to state a 
cause of action against the defendants for negligence as 
bailees. There was an attempt to state a cause of action 
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in conversion, and when the original petition was filed in 
the district court, a motion to strike out the new matter 
stating an agreement to safely store, keep and insure the 
property, if one had been filed, must have been sustained. 
Such allegations were insufficient to state a cause of action 
for negligence, were redundant and immatcrial matter, 
and were very properly omitted from the amended peti- 
tion. It seems clear that the action as commenced in the 
justice court was one for conversion. The original peti- 
tion contained a statement of the same facts alleged in the 
bill of particulars; ‘that petition was insufficient, as held 
in the opinion of Commissioner ALBERT, and such defi- 
ciency was supplied by the amended petition. The cause 
of action, although sometimes defectively stated, has re- 
mained the same from the filing of the bill of particulars 
to and including the amended petition in question herein. 
No new cause of action having been stated, and the com- 
mencement of the action before the justice having inter- 
rupted the running of the statute of limitations, the dis- 
trict court erred in sustaining the demurrer. 

For the foregoing reasons, our former opinion is adhered 


to. 
REVERSED. 


WILLIAM B. SMITH ET AL. V. CLAY COUNTY. 
Finep Aprit 21, 1904. No. 12,569. 


Affirmed. On rehearing, the former judgment entered in this court 
is vacated, and the judgment rendered by the district court for 
Clay county is affirmed. Mitchell v. Clay County, 69 Neb. 779, 
followed. 


PER CURIAM. 


This case is submitted on rehearing. It is a companion 
case to Mitchell v. Clay County. 69 Neb. 779. In all es- 
sential features the two cases are similar. The questions 
herein presented for consideration and determination are 
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decided in the case cited. On the authority of that case, 
the former judgment entered in this court in this cause, 
+ Neb. (Unof.) 872, is vacated, and the judgment rendered 
by the district court is 

AFFIRMED. 


J. L. CAMPBELL ET AL. V. JOHN MORAN ET AL. 
FILep Aprit 21, 1904. No. 13,353. 


Liquor License: Petirion: Freesorper, A wife, living with her hus- 
band on land, the title to which is in the latter and which is 
occupied by them jointly as a family homestead, is not, by reason 
thereof, a freeholder within the meaning of section 25, chapter 
50, Compiled Statutes, regulating the sale of intoxicating liquors. 
The same is true as to a husband, living with his wife on land, 
occupied by them jointly as a homestead, the legal title to which 
is in her. 


Error to the district court for Clay county: GEORGE W. 
Strusss, JupGe. Reversed. 


Kirkpatrick & Hager, for plaintiffs in error. 


Leslie G. Hurd, Paul HL. Boslaugh and John A. Moore, 
contra. 


HoLcoms, C. J. 


The present controversy is with respect to an order of 
the authorities of the village of Clay Center granting a 
license to the defendants in error to sell intoxicating 
liquors. The district court having on appeal affirmed the 
order of the village board, the cause is brought here for 
review by proceedings in error. It is argued that the 
order granting the license is irregular and erroneous be- 
cause no sufficient petition was presented to the village 
trustees as required by the law regulating the sale of in- 
toxicating liquors. Among those who signed the petition 
are the names of several whose qualifications to sign a 
petition for a license are disputed. Whether such persons 


616 NEBRASKA REPORTS. [Vou 71 


Campbell v. Moran, 


are qualified petitioners depends upon their being free- 
holders within the meaning of the law. Their interests 
are limited to a mere homestead right or privilege in Jands, 
occupied as a family homestead, the legal title to which 
they do not hold, but which is in the wife or husband of 
such petitioner. If a person having only such homestead . 
right or interest in real estate is not a “resident frec- 
holder” within the meaning of the statute, then the peti- 
tion in the case at bar is insufficient, and the order thereon, 
granting a license by the board of trustees and by the 
district court on appeal, is erroneous, and the judgment 
will have to be reversed. Section 25, chapter 50, Compiled 
Statutes (Annotated Statutes, 7175), provides that vil- 
lage authorities may grant a license to sell intoxicating 
liquors, when a petition therefor shall be signed by 30 
of the resident freeholders, or, if there be less than sixty, 
a majority of the frecholders of the ward or village where 
the sale of such liquors is to take place. Of course, the 
legislature, in fixing the qualifications of petitioners for 
a liquor license, used the term “resident frecholder”’ as 
it is ordinarily and conimouly understood in legal term- 
inology, where the words have a well recognized and gen- 
erally accepted meaning. The fact that a qualified peti- 
tioner is required to be a resident frecholder is, of itself. 
evidence that, in the regulation of the traffic, the legisla- 
ture intended those only should be permitted to act who 
had attained the status, standing and dignity attributable 
to those who are owners of property of the stable char- 
acter of real estate. The test is not only a property quali- 
fication, but the person must have title to and interest in 
the particular kind of property designated. The phrase 
“resident freeholder” in this connection should be given 
neither a narrower nor a broader meaning than that which 
should be given wherever found in the statute, where such 
requirement is made the basis of the qualification of a 
person when acting in regard to any designated matter. 
Tf the husband who lives with his wife on a homestead, the 
legal title of which is in her, is a freeholder within the 


- Vou. 71] JANTARY TERM, 1904. 617 


Campbell v. Moran. 


ineaning of the liquor Jaw, then he is a freeholder for all 
other purposes, where the statute, in general terms, makes 
that a test of qualification. 

Ju order to determine the question here presented, it is 
necessary to inquire, first, what is a freeholder; and, 
second, is the homestead right or interest of the spouse, not 
owning the legal title, a freehold estate within the mean 
ing of the word as recognized and defined by the author’ 
ties? Blackstone defines a freeholder as one having su.h 
an estate in lands as is conveyed by livery of seizin, and 
may be in fee simple or conditional fee, and may be for 
life only. 2 Blackstone, Commentaries, 104. In Winfield, 
Adjudged Words and Phrases, 277, it is said: “A. free- 
holder is one who holds lands in fee, or for life, or for 
some indeterminate period.” It is also defined as “An 
«state of inheritance or for life in real property.” 8 Am. 
& Isng. Ency. Law (1st ed.), 898. From the definitions 
viven, it will readily be seen that, in order to he a free- 
holder, a person must have a property right in and title 
fo real estate, amounting to an estate of inhe itance, or 
for life, or for an indeterminate period. What ‘s required 
is title to the property, and not simply a contingent or 
an expectant estate, nor a right of occupancy or a priv- 
ilege, with power to prevent alienation or incumbrance by 
the holder of the legal title. While this court has, in 
construing the law relative to the right of komestead, in 
all instances, given a most liberal construction for the 
protection of the homestead claimants and the conserva- 
tion of the homestead, it has never gone so far, in any of 
its decisions, as to say that the selection of the homestead 
by a husband and wife from the separate property of 
either effected a change of title, or created in the one not 
holding the legal title a new property interest in the land 
thus selected as a homestead. The homestead right or 
privilege granted by statute, before it has ripened into a 
life estate by the death of the spouse holding the legal 
title, is a quality of exemption and freedom of the prop- 
crty embraced in the homestead from execution and forced 
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sale, incumbrance or alienation, without the consent of 
both husband and wife. The right of homestead, this 
court has frequently said, is a personal privilege, which 
may be waived or lost, unless asserted in due time on all 
proper occasions. Brownell & Co. v. Stoddard, 42 Neb. 
177; Schiclds v. Horbach, 49 Neb. 262, 271. In Waples, 
Homestead and Exemption, p. 121, it is said: 

“The husband convevs no land to his wife by declaring 
homestead ; he lets her in to equal control as to alienation, 
und equal right to enjoyment, and to that protection which 
the law gives to all homestead holders. But when the 
state’s purpose, relative to homestead conservation, has 
been accomplished, the land title is as before.” At page 103 
it is said: “There is no conveyance of Jand or land title 
in the dedication, allotment or setting apart of the home- 
stead.” Again says the author, at page 102: “The state 
bestows no homestead property on anybody. It interferes 
with no man’s title. It protects what he already owns, 
under conditions and with limitations. * * * The 
homestead right has been called an incumbrance upon 
land. * * * So it is held that, by the carving of the 
homestead out of land, the incumbrance is thus put upon 
it, but the title remains as before.” 

This view as to the effect of the dedication of land as 
a homestead must, we think, be the true one, There is 
nothing in the statute, providing for the selection and 
exemption of a homestead, that operates to transfer the 
title to all or any part of the real property. Its effect is 
to withdraw the land, thus selected, from forced sale, and 
prevent alienation without the consent of both spouses. 
The statute, as its title indicates, treats the subject as one. 
of exemption, rather than the creation of any new estate 
in the property in the spouse not holding the legal title. 
1t is true that section 17, chapter 36, Compiled Statutes 
(Annotated Statutes, 6216), provides that, upon the death 
of the holder of the legal title to the homestead, the sur- 
viving spouse shall be vested with a life estate therein, 
and this estate, when it becomes vested, doubtless makes 
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the surviving homestead claimant a freeholder within the 
ordinary meaning and acceptation of that term; but there 
is nothing in the section referred to inconsistent with the 
view, that the full legal title and estate in the homestead 
property are in the one who holds the fee, prior to death. 
The manifest purpose of the provisions of section 17, supra, 
is to preserve to both spouses the full benefit of the home- 
stead right, during the whole of the lives of each of those 
for whose protection the statute was intended. The right 
or interest of the wife or husband, in the homestead, not 
holding legal title is quite analogous to the right of dower 
or the estate by curtesy, both of which are simply contin- 
gent and inchoate till, by the death of the owner of the 
fee, they become vested estates; and all current authority 
is to the effect that the estate by the curtesy initiate, or the 
inchoate right of dower, is not a freehold estate, nor have 
they any of the attributes of a freehold, nor do they 
become such till death of the husband or wife owning the 
fee. After the death of the owner of the fee, the estate 
by curtesy and the right of dower become vested and, as in 
the case of the death of the fee owner of the homestead, a 
freehold estate arises in favor of the survivor. In Hol- 
brook v. Wightman, 31 Minn. 168, it is said by that court, 
in speaking of the homestead right: 

“We think, therefore, that the plainer and less artificial 
construction of the language is that the survivor takes a 
life estate in the homestead premises analogous to that of 
dower, and we believe this to be the construction which is 
generally placed upon it by those charged with the duty 
of executing the law.” Citing Potter’s Dwarris, Statutes 
and Constitutions, 179, note; Hdward’s Lessee v. Darby, 12 
Wheat. (U. S.) 206. 

In Johnston v. Bush, 49 Cal. 198, it is held that the 
dedication of land as a homestead under the homestead 
laws of that state did not, in any wise, change the title 
of the property thus dedicated, and that title remained 
in either the husband or wife, or as the common property 
of both, as it was before its selection as such homestead, 
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v. Craig, 12 Ky. 404, it is held that the homestead exemp- 
tion is not an estate in the land, but only a privilege of 
occupying the same by a housekeeper with his family as 
against his creditors. This court has once said, in a cause 
here on appeal from a confirmation of sale in foreclosure 
proceedings, that a husband is a freeholder who lives with 
his wife upon land of which she has the title, when oc- 
cupied as a homestead. Salisbury v. Murphy, 63 Neb. 415. 
This decision gives warrant for the contention of the de 
fendants in error, to the effect that the petitioners in the 
_ case at bar, to whom objections are made, were qualified 
signers as resident freeholders. The court’s utterance, in 
the case cited, is the only expression heretofore made, 
which seemingly recognizes a person so Situated as being 
a freeholder within the meaning of that term. The opin- 
ion, on its face, discloses that the subject was not exhaust- 
ively argued nor thoroughly considered. The case was 
disposed of almost entirely by the application of the doe- 
trine of stare decisis. The decision follows, or purports 
to follow, Cummings v. Hyatt, 54 Neb. 35, and Hughes v. 
Milligan, 42 Kan. 396, 22 Pac. 313. An examination of 
Cummings v. Hyatt discloses that this question was not 
decided in that case, and that the court, in specific terms, 
found it unnecessary, and declined to pass upon the point 
in that controversy. It is said in that opinion, at page 39: 

“In relation to the signer of the petition, who was a 
minor at the time, and the one a man who was occupying 
property with his wife, which was owned by her and which 
was their homestead, we are not called upon to discuss or 
decide whether the trial court was correct or otherwise in 
its holding that the minor and the man referred to were 
freeholders within the meaning of the statute, for the rea- 
son that the record discloses that there were 2 of the sign- 
ers of the petition as to whom the parties stipulated that 
they knew nothing in regard to whether they were free- 
holders or not. * * * The petitioner based his right to 
an injunction, in part, on the assertion that 50 freeholders 
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had not signed the petition, and it devolved on him to 
prove his assertions, and any of the signers as to whom 
there was no testimony offered must be presumed to have 
been freeholders; they being counted, gives the requisite 
number 50, without an examination of the question of the 
minor’s qualification or that of the man who was occupy- 
ing as a homestead land owned by his wife.” 

It is thus made clear that the court was in error in the 
Salisbury case, in saying that the question there for con- 
sideration had already been determined in the case of 
Cummings cv. Hyatt. In the case of Hughes v. Milligan, 
supra, in which was raised the question of the qualification 
of signers to a road petition, it is said by the court: 

“By the common law the estate of dower was a freehold 
estate; and also the estate by the curtesy; and although 
in the latter the title of the Jand was in the wife, yet upon 
the birth of a child the husband was called tenant by the 
curtsey initiate.” Say that court, “The interest that the 
husband has in the homestead of the wife is a different 
estate from that by curtesy initiate, but in some respects 
at least it is analogous.” 

It is quite evident that, in speaking of the right of dower, 
and of the right of tenant by curtesy under the common 
law, as being a freehold estate, the court had reference, not 
to the inchoate right of dower, or the right as tenant by 
curtesy initiate, but to the estate which became vested 
upon the death of the owner of the fee. It is contrary to 
the trend of all the authorities to hold that, under the com- 
mon law, the inchoate right of dower, or the right of ten- 
ant by curtesy, as existing during the life of the owner of 
the fee, rises to the dignity of a freehold estate, and this, 
certainly, has not been the view held to in this jurisdiction 
since the foundation of the state’s jurisprudence. It would 
seem, therefore, that correct reasoning would lead to a 
contrary conclusion from that announced by the supreme 
court of Kansas in the case heretofore cited. If the an- 
alogy be proper, then it is obvious that the homestead right 
of the husband or of the wife to land occupied as a home- 
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stead, the legal title to which is held by the other spouse, 
can not be anything more than an inchoate right similar 
to that of dower or curtesy initiate, in so far as any title 
in the land is concerned, and that no vested title or free- 
hold estate arises in favor of the survivor till the death of 
the owner of the fee. It must follow from what has been 
said that the homestead right or privilege of the husband 
or of the wife in land occupied as a homestead, the title 
to which is in the other, is not a “freehold estate” within 
the ordinary and generally accepted meaning of the word; 
and that the petition in the case at bar, for such reason, 
not having the signatures of the required number of resi- 
dent frecholders, renders the granting of a license erro- 
neous, and calls for a reversal of the judgnient of the dis- 
trict court affirming the action of the village board of 
trustees granting such license. The judgment is reversed 
and the cause remanded. 
REVERSED. 


STATE OF NEBRASKA V. BANKERS UNION OF THE WORLD 
ET AL 
FILED Aprin 21, 1904. No. 13,595. 


1. Beneficial Associations: Untawrin Acts: INsuNCTION. When a 
fraternal beneficial association refuses and neglects to report to 
the auditor as required by law, or shall exceed its powers, or 
conduct its business fraudulently, or fail to comply with any of 
the provisions of the statute, it is the duty of the auditor to 
notify the attorney general in writing, and the duty of the attor- 
ney general to immediately commence an action against such 
society to enjoin the same from carrying on any business. 


2. Suspension of Business. When, in such action, it appears that any 
of said causes exist, the court must enjoin the defendant from 
transacting business until such report shall be made, or overt act 
or violation complained of shall have been corrected, and costs 
are paid by the defendant. 


3. Reinstatement. When such report shall be made, or overt act or 
violation complained of shall have been corrected, and costs are 
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paid, it is the duty of the auditor to reinstate such defendant, 
and the society will then be authorized to continue its business. 


4. Government. A fraternal beneficial association must have a repre- 
sentative form of government. This requires that the directors 
or other officers, who have general charge and control of the 
property and business of the society and the management of its 
affairs, shall be chosen by the members. 


5. Diverting Funds. Diverting the funds of the society from the 
purposes for which they are contributed is a violation of the 
statute and will be enjoined. 


6. Annual Reports. All claims for death losses must be included in 
the annual reports to the auditor. A failure to make such report 
as the statute requires is sufficient cause for enjoining the society 
from transacting business. 


7. Incorrect Records and Reports. ‘The books and records of such 
society must show the true condition of its business and finances, 
including its benefit assessments and its liabilities, and if they 
fail to do so, or if the society fails to report to the auditor the 
details of its business and financial affairs required by the statute, 
the society will be enjoined from doing business. 


8. Age Limit and Medical Examinations: Mercer. Such societies are 
not allowed to take members who are above the age limit, nor 
without medical examination, and to do this indirectly by the 
purchase of the business and risks of another similar society, 
and consolidating such society with itself, is a violation of law. 


9, Assets: SonveNoy. The assets of such a society do not consist in 
cash, and tangible securities and property alone. If its plan of 
business is feasible and just, it may rely upon the good faith and 
solvency of its members. It can not be said to be insolvent when 
it is reasonably probable that, by its authorized assessments, it 
can provide sufficient funds to meet its just liabilities. 

10. Pleadings and Evidence: Recniver: Inguncrion. Under the 
pleadings and evidence in this case, it is held that it is not a 
case for the appointment of a receiver and winding up the affairs 
of the society; but, to secure a correction of abuses and irregu- 
larities, the defendant is enjoined, under section 16, chapter 47 
of the laws of 1897, from transacting business until the law is 
complied with in the matters specified. 


OrIGINAL action for an injunction to restrain defendant 
from further proceeding with its business. Jujunction 
allowed. 


Frank N. Prout, Attorney General, for the state. 
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Field & Andrews, contra. 


SEDGWICK, J. 


The defendant is a fraternal beneficial association or- 
ganized under chapter 47, laws of 1897, “An act defining 
fraternal bencficiary societies, orders or associations, and 
regulating the same.” Under section 16 of the act, it is 
the duty of the auditor to notify the attorney general, in 
writing, whenever any such society has refused or neg- 
lected to make the report provided for; or, if any such 
society shall exceed its powers, or conduct its business 
fraudulently, or fail to comply with any of the provisions 
of the act, and upon receiving such notice, it is made the 
duty of the aitorney general to “immediately commence 
an action against such society to enjoin the same from 
carrying on any business.” The attorney general having 
received such notice from the auditor, began this action 
in this court against the defendant in pursuance of the 
statutory requirements. 

The Honorable Robert Ryan was appointed referee to 
take the evidence and report his findings of fact and con- 
clusions of law. A large amount of evidence was taken 
by the referee, and he has made an exhaustive report, 
which concludes with the recommendation that this court, 
by its judgment, permit the defendant to continue in 
business under certain directions and restrictions. We 
do not think that this recommendation is within the pur- 
view and meaning of the statute. The requirement of the 
statute is that, if the court shall find that such society 
was in default, as charged, the defendant shall be enjoined. 
and shall not have authority to continue in business until 
such report shall be made, or overt act or violation com- 
plained of shall have been corrected, nor until the costs of 
such action be paid by it. 

On the other hand, the attorney general insists that the 
court appomt a receiver to wind up the atfairs of the 
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‘defendant and to “distribute the assets as equity would 
permit.” This, the court can not do in these proceedings. 
There are, no doubt, some allegations in the petition 
which would be appropriate in an action in the nature of 
quo warranto to oust a defendant corporation of its fran- 
chise and wind up its affairs, and we do not decide that, 
under proper pleadings and evidence, such a proceeding 
night not be maintained. But these proceedings, by the 
express language of thc petition, as well as by the char- 
acter of the allegations, and the nature and force of the 
evidence brought to sustain them, must be considered to 
be under section 16 of the act referred to, and the meaning 
of that section is that, if the allegations are sustained by 
the evidence, the defendant shall not be allowed to do 
business until it has complied with the law. 

It is the duty of the court to determine and point out 
the particulars in which the defendant has failed’ to com- 
ply with the law, and to enjoin the defendant from pro- 
ceeding to carry on its business until these delinquencies in 
these respects have been corrected. When this shall have 
been done by the defendant, it will be the duty of the audi- 
tor to reinstate the defendant. The court has been greatly 
assisted by the work of the referee in his exhaustive and 
painstaking investigation of the evidence and conclusions 
of fact derived therefrom. 

1. By the provisions of section 10 of the act these so- 
cieties are required, on ov before the first day of March of 
each year, to make and file with the auditor of public ac- 
counts a report for the vear endiug on the 81st day of 
December immediately preceding. These reports are to 
be upon “blank forms to be provided by said auditor,” and 
are to be “verified under oath,” and are to contain answers 
to questions specifically prescribed by the statute, among 
which are: (3) Number of losses or benefit liabilities in- 
cuvred. (4) Number of losses or benetit liabilities paid. 
(7) Number and kind of claims for which assessments 
have been made. (8) Number and kind of claims com- 
promised or resisted, and brief statement of reasons. It 

43 
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appears from the findings of the referee, and is abundantly 
established by the evidence, that the defendant has failed 
to make the annual reports contemplated by the statute. 
It is plainly intended by the statute that the defendant 
shall report all claims against it on account of death 
losses. When the insured under one of the defendant’s 
policies has died, and the defendant has notice that a 
claim is made against it on account thereof, there can be 
no doubt that such claims should be included in its report 
to the auditor. When the auditor finds that the defendant 
has not made the report required by the statute, but re- 
fuses so to do, it is his duty to notify the attorney general, 
who should take proceedings to prevent the defendant 
from further carrying on business until this error is cor- 
rected. The reports of the defendant for several years 
past were not in compliance with the statute in this 
respect, and the fact that the auditor has not heretofore 
enforced the law is not a defense in these procecdings in 
which he is trying so to do, and the defendant is enjoined 
from transacting business until such report is made. 

2. The referee finds: 

“It is provided by section A, division 3 of the constitu- 
tion of the Bankers Union of the World, that the supreme 
otticers of the supreme lodge shall be 9 in number. These, 
by section C, division 1 of said constitution, are required 
to be elected by supreme lodge delegates. It is further 
provided in said section A, as follows: ‘There may also 
be not more than 8 directors elected by said supreme offi- 
cers. The officials above designated shall together con- 
stitute a board of directors, and all the power and au- 
thority of the supreme lodge shall, when not in session, 
be vested in the board of directors, the same as though the 
said supreme lodge was regularly convened in open Ses- 
sion.’ It is provided in section B, division 3 of said con- 
stitution: ‘All of said officers of the supreme lodge shall 
be elected for the term of 2 years and uml their suc- 
cessors are elected and qualified.’ The etfect of the above 
provisions is to create a possible board of directors, 17 in 
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number, of which board 8 members are to be elected by 
the executive officers. These 8 directors are not to be 
chosen by the members of the Bankers Union of the World, 
nor by the representatives of the eed members selected 
for that purpose.” 

These findings are abundantly supported by the evi- 
dence, and this provision in the organization of this com- 
pany, is in conflict with section 1 of the act, which pro- 
vides that “such society shall havea * * * representa- 
tive form of government.” These directors, who control 
the affairs of the company, must be chosen by the mem- 
bership thereof, either directly or through representa- 
tives chosen by the membership for that purpose. No 
license to transact business should have been granted to 
this defendant until such a board of directors was pro- 
vided for in its organization. The defendant is enjoined 
from doing business until this error is corrected. 

3. It appears from the evidence that the inanagement 
of the affairs of the society has been exclusively within 
the control of its supreme executive officers. These offi- 
cers have not only had charge of the general affairs of the 
society, but in many instances have dealt with themselves 
in making contracts in their own personal interest, and, 
in some instances, in conflict with the interest of the so- 
ciety. In order that the society shall have a representa- 
tive form of government as required by the statute, the 
genera] control of the affairs of the society must be in the 
hands of directors elected by the membership, as before 
pointed out. The defendant should net have been licensed 
to do business while this evil existed, and is therefore 
enjoined from transacting anv further business until this 
error is corrected. , 

4, It appears from the findings of the referee, a con- 
tract with the president was made by those purporting to 
act for the defendant society, which was in violation of 
law, and was afterwards abrogated, and another contract . 
made in January, 1902, giving the president a stated 
salary per month, and commissions upon policies that had 
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theretofore been taken as well as upon policies after- 
wards to be taken; and the referee concludes that the de- 
fendant had no right to give to its president a commission 
on membership already secured. In this, the referee is 
undoubtedly right. The salary of the president should 
have been fixed by its board of directors. It is inconsistent 
with the policy of the law, under which these societies are 
organized and authorized to do business, to allow comn- 
missions to its managing officers, which are uncertain in 
amount, and are to be deterinined by computations from 
data not within the kuowledge of the membership, and to 
which the members have not ready access. The defendant 
is therefore enjoined from trausacting business until it is 
made to appear to the satisfaction of the auditor, or by a 
showing in this case, that no such contracts are in ex- 
istence, and that no such claims of emolument are made 
by the president. 

5. It is charged in the petition: “By unlawful means, 
liabilities against said Bankers Union of the World were 
suddenly created and not shown on the books of said 
Bankers Union of the World, or in the statements filed by 
it in the office of the auditor of public accounts of the 
state of Nebraska, and this condition of affairs was first 
disclosed by an examination into the affairs of said Bank- 
ers Union of the World, made and conducted by the au- 
thority and under directions of the auditor of public ac- 
counts; such examination of the books and affairs of the 
defendant, Bankers Union of the World, disclosing the 
facts herein alleged; and the further fact that the presi- 
dent of the said defendant, Dr. E. C. Spinney, and the 
vice-president, J. C. Spinney, who is the wife of the said 
E. C. Spinney, drew from the treasury of said Bankers 
Union of the World, during the year 1903, the sum of 
$20,000 for their own use aud benefit, and for their al- 
leged services as president and vice-president of said Bank- 
ers Tnion of the World, in fraud of the rights of the men- 
bers and certificate holders of said Bankers Union of the 
World, and while said association was then, and is now, 
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indebted to beneficiaries for death losses in the aggregate 
stan of $30,000, for the paymeut of which said association 
had on hand, at the time of the examination referred to, 
available assets in the sum of $2,437.65." Upon this al- 
legation, the referee finds: “Irom the organization of the 
Bankers Union of the World, its president advanced 
various sums to it and for its use. There is in evidence 
no tabulated statement of the amounts drawn out by him. 
There is in evidence sufficient data to show that the 
amounts paid to him as salary, not ineluding commis- 
sions, is $5,015.76. The Bankers Union began business 
November 14, 1898. The period above contemplated is, 
therefore, over 5 years. The net sum he has received as 
salary is at the rate of less than $1,000 a year during the 
existence of the Bankers Union of the World’; and, 
second, “There was paid the vice-president, the wife of the 
president of the Bankers Union, for services in 1903, $50 
a month for a short period. She received for the re- 
mainder of that year, for editing the official paper of the 
Bankers Union, $150 a mouth. “The salary of the presi- 
dent of the Bankers Union, for the year 1993, was $600 
‘a month. The salaries just referred to I find are not 
exorbitant.” This finding of the referee does not appear 
to us to fully reflect the evidence upon this allegation. 
We do not want to be understood as expressing an opinion 
whether the salary as allowed to the president would, or 
would not, be exorbitant, when allowed by a board of 
directors selected as the statute requires, and freely act- 
ing in the management of the gencral affairs of this so- 
ciety. The finding of the referee, “That there is in evi- 
dence no tabulated statement of the amounts drawn out 
by him,” is, to our minds, more serious in its nature and 
consequences than would appear to be regarded by the 
referee. There should be no uncertainty in the accounts 
between a Salaried officer and the society, and the auditor 
would undoubtedly be justified in refusing a license to a 
society in whose transactions such uncertainty existed. 
The managing officers of these societies are trustees for 
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the members, 224 must transact the business that comes 
within their province for the interests of the members. If 
it appears from their plan of organization, and their man- 
ner of doing business, that the funds of the society are 
cousidered and used by them as their personal emolument, 
they are not to be allowed to transact business. The de- 
fendant is enjoined from doing business until it is made 
to appear to the satisfaction of the auditor, or by a show- 
ing in this case, that all claims of the president against 
the company are fully and finally adjusted; and no claims 
of the president for compensation for services rendered 
will be made or entertained, except the regular and reason- 
able salary as allowed and fixed by the board of directors. 

6. The petition alleges that the society is insolvent and 
unable to meet its pending death claims. A large propor- 
tion of the evidence relates to this allegation. The referee 
finds that the allegation is not proved, and we are entirely - 
satistied with his finding in that regard. The conduct of 
the officers of the society in adjusting death claims has 
without doubt led to great confusion, and unnecessary 
delay; and merits criticism. Also does its apparent re- 
luctance and neglect to disclose to the proper authorities 
the true state of attairs regarding these matters, and, 
possibly, also the provisions of its constitution and by- 
laws as to the extent of its liabilities upon death claims, 
and its manner of determining the same. The managing 
officers have failed to appreciate the fact that the supervis- 
ing authority of the auditor is such as to require perfect 
frankness and a full disclosure of its affairs, whenever 
demanded. We have already indicated that these evils 
must be corrected before business is continued. But, the 
allegation that the society is insolvent is wholly unsup- 
ported. The plan of its organization, if carried out, will, 
apparently, furnish ample funds to meet all its just liabili- 
ties, and the managing officers have been active and vigi- 
lant in the prosecution of its business. It has, apparently, 
during the last vear, paid from the assessments collected 
for death claims occurring during the year, more than the 
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total amount of losses for the same period. The assets of 
such societies do not consist of tangible property and 
cash in hand alone. Its members pay assessments when 
called upon to mect the loss occasioned by the death of 
one of their number. If its plan of operation is feasible, 
its ability to meet its liabilities depends upon the good 
faith and solvency of its members. It can not be said that 
it will not be able to meet its death losses as they occur. 

7. It is charged that the defendant has diverted the 
funds of the society and paid out large sums for the al- 
leged purchase of the business and membership of other 
purchased organizations, and that the membership of such 
other purchased organizations were admitted to the de. 
fendant association, without medical examination, at 
lower and less rates of charges and assessments than re- 
quired from persons originally becoming members of the 
defendant society. Upon this allegation the referee finds: 
“While all the transfers of societies above noted, except 
the Red Cross of Waverly, Iowa, the Home Guardians of 
Sterling, Illinois, and the Pioneer Life Association of Lu- 
verne, Minnesota, were made under sanction of the insur- 
ance department of this state, the evils which inhere in 
such transfers without authority of law have fully justified 
the auditor’s refusal to sanction such transfers. Of these 
evils, the following are the most conspicuous: There is a 
temptation to the officers of the absorbed lodges, who re 
ceive its fund for disbursement, to use such funds for their 
own individual advantage. There are of necessity mem- 
bers whose health has failed, or who have passed the age 
of 55, between the date of entry into the transferred 
order and its transfer to another order. These must 
either be ignored and their insurance thus destroyed 
without their consent, or a physical examination must 
be waived, contrary to the provisions of the statute 
of the state. Reserves accumulated must be diverted 
by the transferred society to an improper purpose, 
and thus there must be violated a sacred trust.” It 
appears that the insurance department of the state at one 
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time approved of such methods, and recognized such ac- 
tion as legal. It also appears that, after a change had 
taken place in the personnel of the department, such action 
was not sanctioned but disapproved, and that the defend- 
ant society, nothwithstanding such disapproval, hus 
persisted in the same course of conduct. The statute pre- 
scribes the qualifications of members that may be ad- 
mitted; and to admit members above the age limit, or with- 
out medical examination, is clearly in violation of its pro- 
visions. What may not be done directly in that regard, 
can not be done by taking over the entire membership of | 
another soviety, and the conduct of the defendant was a 
manifest violation of law. It seems to be the opinion of 
the referee that this practice had been discontinued be- 
fore these proceedings were begun, and that no further 
action on the part of the court is necessary than to ex- 
press its disapproval thereof. We are inclined to adopt 
this suggestion. 

8. The defendant asks that the court will, in this ac- 
tion, enter an order upon the auditor to reinstate the de- 
fendant, but, as before pointed out, the court is not given 
authority to do so under section 16 of the act. It will be 
the duty of the auditor to reinstate the defendant when it 
has complied with the order of this court, and has cor- 
rected the errors herein indicated. 

The suggestion that the auditor might, through preju- 
dice or partiality, neglect to perform this duty is wholly 
unwarranted by the evidence. The evidence shows a desire 
and effort on the part of the auditor to perform the duties 
enjoined upon him by statute, and his action in commenc- 
ing these proceedings was not only jnstified, but required. 
by the facts as disclosed in the evidence. If this judgment 
is complied with by defendant within 60 days, the injunc- 
tion will be dissolved. In the meantime, the injunction is 
continued, and if further action herein becomes necessary 
to protect or enforce the rights of the parties, upon ap- 
plication of either party, such action can be taken. : 


JUDGMENT ACCORDINGLY. 
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Hor.comes, C. J., dissenting. 


T am unable to concur in all the conclusions announced 
in the majority opinion. T think the defendant society 
should be reinstated and permitted to continue its busi- 
ness as recommended by the referee, but enjoined from 
doing certain things which are violative of the law regn- 
lating the business of such societics. It seems to me that 
the construction placed on the section of the statute under 
consideration operates unnecessarily harshly on intual 
fraternal beneficial organizations, and overlooks the in- 
terests of the individual members which the statnte was 
designed to protect. The judgment to be entered en- 
joining the defendant society from doing business until, - 
at a recular or specially called necting of its membership 
in delegate convention, there shall be effected a reorgan- 
ization of the society, and of the plan of conducting its 
business, so as to conform to the requirements laid down 
in the opinion, has the tendency, if not the result, of ex- 
tinguishing life by the slow process of strangulation. The 
life of an organization like the defendant society depends 
upon the activity and energy exerted continuonsly and 
at all times by those charged with the duty of administer- 
ing its affairs. The prolonged litigation in the case at bar 
can not but have a most depressing effect on the strength 
and vitality of the organization, and now to suspend its 
business by an injunction, until a reorganization can be 
ctfected, as it appears to me, can but result in seriously 
impairing, if not altogether destroying, the usefulness and 
beneficent purposes which, by the judgment, it is intended 
to preserve. The object and aim of the statute is to regu- 
late the management of the affairs of the society and pro- 
tect its membership, and not, by injunction, to drive it 
out of business, exce]:. in extreme cases. 

Nor do I understand that it is the province of the court 
to prescribe a designated plan of organization, or reor- 
ganization, aS a condition of reengaging in business. The 
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internal affairs of the society and the plan upon which 
it will conduct its business are matters of concern only 
for its membership. It can not do business in violation 
of law. The court can say “thou shalt not,’ but, how- 
ever wise and advisable it may seem to the court, it can 
not very well say: Unless you do business according to 
certain prescribed methods, which are regarded as best 
calculated to subserve the interests of the membership, 
you can not do business at all. I do not understand that 
a board of directors is indispensable in the management of 
the affairs of such an organization. The members may, 
without violating the law, provide for the government of 
the affairs and the conduct of the business of the society 
through other agencies and instrumentalities. All the 
statutes enjoin is a representative form of government. 

The majority opinion cnjoins the defendant society from 
doing business until certain errors therein mentioned and 
found to exist are corrected to the satisfaction of the state 
auditor. The history of the present case does not, as it 
secs to Mme, make appropriate an order of this kind. The 
auditor is thereby clothed with greater authority than is 
contemplated by the enactment prescribing his powers 
and duties. The auditor is a real party in interest in this 
litigation. The suit was begun at his written request. He 
prosecutes in the nanie of the state. The litigation should 
be as binding on hin as on the defendants. The judgment 
and decrees entered should operate against him as forcibly 

as against the other parties to the suit. The controversy 

having been submitted to the court for adjudication, its 
decrees should definitely fix and determine the responsi- 
bilities and duties imposed upon and due to each of the 
adversaries. 

The society is enjoined from adie business until its 
president shall release all claims for compensation for his 
Services under contracts made with the other executive 
officers of the organization. Of course, the legality of his 
demands against the society can not. be litigated in this 
action. He may have just demands against the society. 
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He may choose to assert the legality of his claim, decline 
to renounce it, and thus the life of the society is made to 
depend upon his philanthropy or his avarice, and this, as 
it seems to me, is not a correct adjudication of the society’s 
right to continue its business. 

As expressive of my own views of the matters in litiga- 
tion, I make the following opinion, prepared by me before 
this case was reargued, with a view to its adoption as the 
opinion of the court, a part of my dissenting opinion 
herein: 

The legislature, in 1897, passed a law entitled “An act 
defining fraternal beneficiary societies, orders or asso- 
ciations, and regulating the samc” and to repeal a prior 
law relating to the same subject. Laws, 1897, chapter 
47 (Compiled Statutes, chapter 438, sections 91-112, 
Annotated Statutes, 6483-6504). Section 106 provides 
that, upon failure or refusal of any such associa- 
tion to make the report provided for by the act, the 
association shall be excluded from doing business in the 
state. It is also provided in the same section, in sub- 
stance, that in case of the failure to make such report, or 
when any such society shall exceed its powers, or shall 
conduct its business fraudulently, or shall fail to comply 
with any of the provisions of the act, an action may be 
begnn by the attorney general at the instance of the state 
auditor to enjoin the society from carrying on business; 
that, when so enjoined, such society shall have no author- 
ity to continue in business until such report shall be made, 
or overt act or violation complained of shall have been 
corrected, provided it is found by the court that the de- 
fault charged exists, whereupon the auditor shall rein- 
state such association, and not until then shall snch as- 
sociation be allowed to do business in this state. Acting 
under the provisions of the above mentioned section and 
in pursuance of the authority therein given, the attorney 
general prosecutes the present action in the name of the 
state, praying in the petition that the defendant society, 
its officers and agents may be enjoined from further pro- 
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ceeding with the business of the association; that a re- 
ceiver may be appointed to take charge of its affairs, and 
that the same may be wound up according to law. The 
petition alleges, and it is admitted, that the defendant is 
a fraternal beneficial society organized under the laws of 
this state. As grounds for the relief sought, the substance 
of the allegations of the petition is to the effect: First, 
that the society has exceeded the powers granted it by its 
license issued by the state auditor, and that it has con- 
ducted its business fraudulently, and has not fully com- 
plied with the requirements of the laws of the state; 
second, that the society is insolvent; third, that it has di- 
verted the funds of the association from the purposes for 
which contributed, and has paid out the same for the 
business and membership of other similar organizations; 
such membership being admitted to the defendant society 
without medical examination, and beyond the age limit 
prescribed by statute, and at less rates than charged to 
the membership of the society generally; fourth, that the 
law has been violated by withdrawing, without considera- 
tion, securities donated and belonging to the society, for 
the purposes of putting it upon a financial basis so as to 
continue business; fifth, that false and fraudulent state- 
ments of its financial condition for the purpose of de- 
ceiving the auditor have been made, and thereby the in- 
surance department was induced to renew its authority 
to do business in the state; sixth, that the law is violated 
in that the society has no representative form of govern- 
ment in the management of its business, and that the 
atfairs of the society are not managed by a board of di- 
rectors but by employees in the interest of its president, 
who, by this means, controls its affairs; seventh, and lastly, 
that the society’s liabilities have by unlawful means been 
suddenly and greatly increased and large amounts drawn 
from its treasury by its president and vice-president in 
fraud of the rights of its membership. The answer of the 
society and its officers amounts to a general denial of 
these several charges of irregularities and noncompliance 
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with the law. A reference was directed by the court, and 
the referee, after having taken all] the evidence offered by 
the respective parties bearing on the issues raised by the 
pleadings, has filed an exhaustive report containing his 
findings of fact and conclusions of law. On the referee’s 
report, the defendant society asks for judgment in its 
favor. The state has filed exceptions to certain of’ the 
findings of fact, and because other findings were not made, 
and also to some of the conclusions of law arrived at by 
the referee. The findings are too voluminous to be incor- 
porated in this opinion, and we must content ourselves 
by referring only to some of the more important portions 
thereof with au expression of our own views regarding the 
particular question under consideration. 

While the referee’s findiugs are in the main on all 
salient points in favor of the society, yet there are several 
matters in respect of which it is found that the society has 
failed, in the conduct and nanagement of its business, to 
comply with certain provisions of the law. Regarding 
these adverse findings. however, they are not deemed by 
him sufficient to justify a judgineut precluding the society 
from continuing its business in this state. As a con- 
clusion of law it is held that the several irregularities and 
illegal practices found to exist can be remedied by en- 
joining the society and its officers from further permitting 
or engaging in the same. In this connection it is proper 
to state here that, in our judgment, it is the policy of the 
law under which the state is proceeding in this case to 
regulate the business of fraternal beneficial societies and 
compel compliance with the law, by enjoining that which 
may be found to be irregular and illegal, rather than to 
close up the affairs of a society and drive it out of busi- 
ness. A perpetual injunction or the appointment of a re- 
ceiver would effectually close up the business of a fra- 
ternal beneficial society and terminate its earthly career, 
and it is not believed that, because it is found there has 
heen a failure in some respects to comply with the law or 
to conduct the business of the society in all respects in 
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the manner contemplated aad provided by its articles of 
incorporation, such results should follow unless it is made 
manifest that, by reason of such irregularities, the society 
has rendered itself incapable of accomplishing the objects 
and purposes of its organization. It is, we think, made 
clear, by a reading of the entire act and especially the 
section under the provisions of which these procecdings 
are instituted, that what the legislature intended was that 
compliance with the law should be required and secured, 
and the interest and rights of the members and certificate 
holders protected and subserved. If, says the statute, it 
is found that there has been a default, that is, a failure to 
comply with some of the provisions of the statute, such 
society shall be enjoined until the overt act or violation 
complained of shall have been corrected, whereupon it 
shall be reinstated and be allowed to continue its business. 
We do not mean to be understood as saying that there may 
not be such violations of, and failure to comply with the 
law as to be incapable of correction and that, in such case, 
the society should at least be perpetually enjoined from 
doing business in the state and, in a proper case, its affairs 
wound up through the instrumentality of a receivership 
proceeding. What is said is that, where the errors and 
irregularities can be corrected and the membership pro- 
tected, it is the policy of the law to permit the society to 
continue its business and thus carry out the aims and 
purposes of its organization. The courts, in such pro- 
ceedings, will look to the interests of the society at large 
and to those who comprise its membership, rather than to 
the legal rights and liabilities of those responsible for the 
management of the society as they might be fixed and de- 
termined when no other rights and interests intervene. 
The referee has evidently accepted this construction as the 
proper view of the law and in this our judgment coincides 
with his. 

With reference to the first ground of complaint relating 
to the alleged wrongdoing by the defendant society in 
exceeding its anthority, conducting a fraudulent business 
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and in not complying with the law, it may be said that 
the allegations are of such general character as to be in 
effect only conclusions of the pleader and, regarding 
which, a cause of action is not stated. However, the dif- 
ferent grounds of complaint are specifically enumerated 
in subsequent paragraphs of the petition, so that no fur- 
ther notice need be taken of the first ground mentioned. 
It is next alleged that the society is insolvent and un- 
able to meet its pending death claims. Around this point 
nearly all of the evidence centered, and a mass of figures 
are presented for consideration sufficient to daunt the 
strongest heart and clearest head. While the question of 
liabilities for death losses ought, it would seem, to be a 
simple one and easily ascertainable, as also the amount of 
the income from assessments from which these liabilities 
are to be met, yet the society’s method of doing its busi- 
ness, and the provisions of its constitution and by-laws 
as to the extent of its liabilties by reason of death claims, 
and its apparent reluctance to disclose to the insurance 
department of the state auditor’s office the true state of 
affairs regarding these matters, has led to unnecessary 
controversy. The managing officers of the society have, it 
is manifest, not complied with the reasonable require- 
ments of the insurance department of the auditor’s office, 
and have seemingly failed to appreciate the fact that the 
supervising authority of the auditor is such as to require 
perfect frankness and the fullest disclosures of its affairs 
whenever requested. The chief cause for the difference 
between the insurance department and the officers of the 
society has been with reference to the variable amounts for 
which the society is liable by reason of death claims aris- 
ing under the provisions found in its constitution, which 
differ from the amounts called for by the face of the bene- 
ficial certificate, unless the insured member has lived the 
entire period of his life expectancy from the time of his 
having become a member. It is found by the referee that, 
by the constitution under which the society is now operat- 
ing, “from each death benefit payable on account of death 
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before living out expectancy under American experience 
tables of mortality, a deduction is made of a sum equal to 
the amount of one annual premium for each year of the 
assured’s life expectancy, with interest from the date of 
the policy to the date of death at two and one-half per 
cent. per annum, less the amounts paid each year into the 
mortuary fund by said member, together with accumu- 
lated interest on the same for the pcriod of his member- 
ship at two and one-half per cent. per annum.” It is 
readily seen that, in order to ascertain the amount due to 
the beneficiary of the certificate holder at the time of 
death, reference nust be had to the state of his account 
with the society which will show his expectancy at the 
time of becoming a member, the annual dues or assess- 
ments paid, and those which would have become due, had 
he lived out his expectancy, and from this computation 
the amount actually due on the benefit certificate is as- 
certained. “More or less litigation has grown out of the 
constitutional provision referred to regarding the legal 
effect thereof on certificates issued prior to its incorpora- 
tion by amendment as a part of the constitution. We 
have assumed and, for the purposes of this case, shall 
assume that the society’s liability for death losses is to 
be determined upon a basis of deductions from the face of 
the certificates according to the terms of such provision, 
without at all undertaking to prejudge or determine 
tights of beneficiaries in an action in which they are not 
parties. It would seem that, ordinarily, such provisions, 
when legally adopted by amendment as a part of the 
fundamental law of the society, become binding on all its 
members, and will govern in all cases in determining the 
soeiety’s liability for death claims accruing thereafter. 
Hall v. Western Travelers Accident Ass'n, 69 Neb. 601. 
The referee also finds that “The claims for losses reported 
and. received, in 1903, amounted to $27,300. The amounts 
collected for deaths and disabilities, in 1903, were $56,- 
117.81. There was therefore collected, in 1908, the sum 
of $28,817.71, for deaths and disabilities in that year, in 
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excess of what was necessary to pay losses of that char- 
acter accruing within the same period. From these figures 
it does not appear that the Bankers Union of the World 
is in a condition in which it is unable to raise funds with 
which to meet its liabilities by the assessment of its 
members. As its revenues as a fraternal beneficial as- 
sociation are, in the nature of its business, to be obtained 
only from this source, I find that the allegation that this 
association is insolvent and unable to meet its pending 
death claims, is not sustained by the evidence.” Our own 
cxamination of the evidence confirms the correctness of 
the finding, and from it the result necessarily follows that 
the charge of insolvency is not supported by the evidence. 
An examination of the liabilities of the society at the be- 
ginning of its business for the year 1903, as shown by its 
annual report introduced in evidence, and at the close of 
its business for that year, as shown by the evidence in the 
case at bar, discloses marked improvement, and the in- 
ference is fairly warrantable that, during its last year of 
business, it has paid considerable more from the assess- 
ments collected for death claims occurring during the 
year than the total amount of losses for the same period, 
and that with proper management it should be able from 
its assessments to meet all legitimate demands which have 
accrued or, in the ordinary course of events, will accrue 
by reason of death from among its membership. Its rev- 
chues are derived from its assessments made upon its 
members and, with the rate of death loss normally to be 
expected, it seems to us its receipts are sutticient to meet 
its liabilities by reason thereof as they mature. It has 
paid soinething over $6,000 during the first half of Janu- 
ary of the current year and just before these proceedings 
were begun. It is true, it has been unfortunate in the 
number of claims presented and resisted which have been 
followed by litigation. The explanation of this state of 
affairs has been adverted to. It does not appear that the 
society has been wunable to meet judgment liabilities when 
finally adjudicated. It is also obvious that, among the 
44 
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claims made against the society by reason of death of its 
members, the aggregate amount of all of which is relied 
upon by the state to prove insolvency, many are found 
which are stale and unjust demauds, and for the satisfac- 
tion of which, the society is not legally liable. It is im- 
possible in this proceeding to distinguish with any degree 
of accuracy the just claims from the spurious demands. It 
would therefore be nojust and unfair to the society to say 
that all of the claims for death losses, which the evidence 
discloses in this case have been made on the society, are 
legal liabilities. Upon a consideration of the whole of the 
evidence relating to the question, we are constrained to say 
that the society’s liabilities for death claims are much less 
in amount than as contended for by the state. The line of 
demarcation between solvency and insolvency, when ap- 
plied to the affairs of a beneficial society such as the de- 
fendant in the case at bar, is a difficult question to de- 
termine. The assets of the socicty do not consist of cash 
in its treasury and property subject to its disposal. It 
may not have a dollar’s worth of property or a cent in 
its treasury, and liabilities to meet, and yet be solvent. 
Its assets are in the pockets of its members, to be paid 
into the treasury by assessments, whenever required to 
pay liabilities and in accordance with the terms of the 
contracts under which the asscssments are levied and col- 
lected. If its plan of operation be such as to warrant the 
conclusion that tt will be able to meet liabilities for deaths 
as they may reasonably and, under normal conditions, be 
expected to occur, and to pay the expenses of the manage- 
ment of the business judiciously couducted, then the so- 
ciety may, it seems to us, be said to be solvent. In such 
case, it would seem that the society has the ability to pay 
debts as they fall due in the usual and ordinary course 
of the business in which it is engaged, in which event it 
would not, in our opinion, be subject to the charge of in- 
solvency. It is observed by the common pleas court of 
Ohio on the question of the solvency or insuvlvency of a 
fraternal beneficial society : 
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“An ordinary business corporation is insolvent when it 
is unable to make payments as usual, or as they mature, 
or according to the undertaking, or in the ordinary course 
of business. Stone v. Dodge, 96 Mich. 514, 56 N. W. 75. 
A refusal to make payments does not necessarily ean an 
inability to pay. The fact that the liabilities of the de- 
fendant, at any given time, may exceed the funds then on 
hand which can be properly used to pay them, does not 
prove insolvency. The defendant is not required by law 
to keep enough money in the treasury to meet all the 
liabilities which may come upon it. It is not required by 
any by-law to collect the funds till after the liability is 
incurred. * * * The insolvency of such an association 
is, therefore, sui generis. It is not like that of an ordinary 
business corporation. It means a condition in which the 
association is unable to raise the funds, with which to 
meet the liabilities, by assessment of the members. It is 
assumed that some of the money to make that fund is 
either in the treasuries of the subordinate rulings, or in 
the pockets of the members. Hence, to prove insolvency, 
it must be proved that the money is neither in the treas- 
uries of the subordinate rulings, nor in the pockets of the 
membevs, or, if there, that they refuse to pay it.” Buker 
v. Fraternal Mystic Circic, 1 Ohio Dec. 579. 

It would serve no useful purpose for us to burden this 
opinion with a mass of figures elucidating the conclusion 
we reach regarding the alleged insolvency of the defendant 
society. It is sufficient to say that, in our judgment, with 
proper management, and with the costs of conducting the 
business reduced to a minimum, and the maintenance of 
the rates as charged in the schedules of assessments, and 
with liabilities as fixed and determined by the present con- 
tracts of insurance, no reasonable ground exists for saying 
the society can not meet its liabilities in the ordinary and 
natural course of affairs as they mature, and that there- 
fore insolvency is not proved. We must not be understood 
as expressing approval or disapproval of the plan adopted 
by the society in perfecting its organization and carrying 
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forward the purposes of its creation; nor do we hold that 
the management of its internal affairs is a subject of 
judicial control and regulation. We desire only to be 
understood as saying that, by the application of any ac- 
cepted test for the determination of the question of the in- 
solvency of a society doing business as a fraternal benc- 
ficial organization, it can not be said that the defendant 
society is insolvent and, for that reason, should be en- 
joined from further engaging in business, its affairs placed 
in the hands of a receiver and wound up. 

As to the third ground of complaint mentioned in the 
petition, the evidence discloses, and the referee finds, that 
the officers of the defendant society, for the purpose of 
gaining accessions to its membership, have pursued a sys- 
tematic course eventuating in the consolidation with the 
defendant society of numerous others organized for like 
purposes, and that, as a result of this plan of operation 
and in bringing about such consolidations, the laws gov- 
erning and regulating the business of fraternal beneficial 
societies have been disregarded in more than one partic- 
ular. By the methods adopted and practiced in consoli- 
dating different socicties, the law requiring admission to 
membership into a fraternal society upon medical exam- 
ination, by a competent physician, and also the provision 
of the statute fixing a limit as to the age of a person who 
may be admitted as a member, have been violated. It is 
also disclosed by the evidence, and found by the referee, 
that, in some instances, where such consolidation has becu 
effectuated, trust funds of the absorbed society have been 
diverted from the use for which contributed, and used for 
the purposes of effectnating a consolidation of the ab- 
sorbed society with the defendant. The referee upon this 
point finds: “While all the transfers of societies above 
noted, except the Red Cross of Waverly, Lowa; the Home 
Guardians of Sterling, Dlinois, and the Pioneer Life As- 
sociation of Luverne, Minnesota, were made under sanc- 
tion of the insurance department of this state, the evils 
which inhere in such trausfers without authority of law, 
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have fully justified the auditor’s refusal to sanction such 
transfers. Of these evils, the following are the most con- 
spicuous: There is a temptation to the officers of the ab- 
sorbed lodges, who receive its funds for disbursement, to 
use such funds for their own individual advantage. There 
are, of necessity, members whose health has failed, or who 
have passed the age of 55, between the date of entry into 
the transferred order and its transfer to another order. 
These must either be ignored and their insurance thus 
destroyed without their consent, or a pliysical examina- 
tion must be waived, contrary to the provisions of the 
statute of the state. Reserves accumulated must be di- 
verted by the transferred ‘socicty to an tmproper purpose 
and thus there must be violated a sacred trust.” It is to 
be said, in this connection, that the insurance department 
at one time approved of such methods and gave official 
recognition to the legality of such action. It is also mani- 
fest that, as at present organized, the department refused 
to sanction such action, and that the defendant society, 
notwithstanding such disapproval, has persisted in con- 
ducting its business along these prohibited lines. In the 
absence of a statute making provisions for and authorizing 
the joinder or consolidation of different fraternal societies 
when desired by their membership, so that the two organ- 
izations may coalesce, it is evident under our present stat- 
ute that such results, even though wise and beneficial, can 
be accomplished only by admitting to membership in the 
surviving society those alone who have complied with 
the express requirements of the statute with reference to 
medical examination, and the age limit, as therein found. 
Ji ought not to require discussion or argument as to the 
inviolability of trust funds held by a beneficial society and 
the duty of the courts to require their application to the 
uses and purposes for which contributed. We find no 
difficulty, however, in respect of the matters last discussed, 
in bringing our minds to the conclusion that these irregu- 
larities and illegal practices may be corrected, and that, by 
restraining the defendant from a further continuance 
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thereof, the purposes of the statute will be fully subserved 
and the rights of the individual membership of the society 
best protected. 

As to the fourth ground of complaint, the referee finds, 
and the evidence fully supports the finding, that the presi- 
dent of the society, in withdrawing the securities com- 
plained of, at the same time paid into the society treasury 
the fair market value of such securities and that, in this 
regard, the complaint of the state is ill-founded. 

Exception is taken by the state because, as contended, 
no finding was made by the referee as to the fifth ground 
of complaint. We are disposed to the view that the several 
findings of the referee fairly cover and include the issue 
presented by the paragraph of the petition referred to. 
In the sixth paragraph of the findings it is found that the 
reports of the financial condition of the society filed with 
the state auditor were not full, complete and accurate 
statements, such as are required by law. In regard to this 
complaint of the state, it is to be observed that a difference 
of opinion exists, having a reasonable foundation for its 
basis, as to the exact nature and scope of the information 
the financial reports to the state auditor should contain. 
The reports made to the auditor were not false and fraud- 
ulent in the sense that they were intended to deceive the 
- insurance department, and thereby obtain a license and 
permission to continue a business which was being con- 
ducted in fraud of the rights of the members of the society. 
It is a fraud of this character, as we understand the stat- 
ute, that is referred to in the section on which this action 
is grounded. The mere fact that the reports of the society 
to the auditor did not contain all the information they 
properly should, does not justify the inference that the 
society is conducting a fraudulent business, within the 
meaning of that section. The officers of the society have 
failed to include in their reports to the insurance depart- . 
ment death claims, where the proofs had not been com- 
pleted to their satisfaction or where, for any reason by 
them deemed sufficient, the claims were regarded as un- 


Vou. 71] JANUARY TERM, 1904. 647 


State v. Bankers Union of the World. 


just, and for the satisfaction of which no legal liability 
was deemed to exist against the society. It is not to be 
doubted that all reasonable requirements of the insurance 
department in regard to disclosures of liabilities, either 
contingent or fixed, actual or apparent, are to be complied 
with by every insurance society coming within its jurisdic- 
tion. But these requirements, whatever they may be, are 
of a uniform character, and a general rule in that regard 
bears upon each society doing a like business in the same 
way. The statute under consideration specifically requires 
that, in the annual report to the auditor, information shall 
he disclosed as to the number of losses or benefit liabilities 
incurred, and the number and kind of claims compromised 
or resisted, with a brief statement of the reasons therefor. 
(Compiled Statutes, ch. 48, sec. 100, Annotated Statutes, 
6492.) It is clearly the duty of the proper officers of the 
defendant society to furnish, in their reports to the insur- 
ance department, the information above specified and this 
includes, of course, every claim for death benefits for 
which proofs have been furnished in accordance with the 
rules and requirements of the society, even though it is 
believed, or as a matter of fact, there do exist good and 
sufficient reasons for regarding the claim as unfounded, 
and for the satisfaction of which no liability exists against 
the society. The conclusion of the referee regarding this 
phase of the controversy is: “If permitted to do busi- 
ness the Bankers Union, as well as its officers who are de- 
fendants in this case and their successors, should be en- 
joined from withholding information from their reports, 
and from the auditor of public accounts of this state, of 
information of the nature indicated, and auy other in- 
formation, or means of deriving information, as to the 
business and business methods of such Bankers Union of 
the World, which said auditor may deem necessary.” This 
conclusion is believed to be a correct construction of the 
law and is therefore confirmed. 

As to the sixth ground of complaint, the referee finds as 
follows: “It is provided by section A, division 3 of the 
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constitution of the Bankers Union of the World, that the 
supreme officers of the supreme lodge shall be 9 in number. 
These, by section C, division 1 of said constitution, are 
required to be elected by supreme lodge delegates. It is 
further provided in said section A, as follows: ‘There 
inay also be not more than 8 directors elected by said su- 
preme officers. The officials above designated shall to- 
gether constitute a board of directors, and all the power 
and authority of the supreme lodge shall, when not in 
session, be vested in the board of directors, the same as 
though the said supreme lodge was regularly convened in 
open session.’ It is provided in section B, division 3 of 
said constitution, that: ‘AIl of said officers of the su- 
preme lodge shall be elected for the term of 2 years, and 
until their successors are elected and qualified.’ The 
effect of the above provisions is.to create a possible board 
of directors 17 in number, of which board 8 members are 
to be elected by the executive officers. These 8 directors 
are not to be chosen by the members of the Bankers Union 
of the World, nor by the representatives of the said mein- 
bers selected for that puxopse.” The referee concludes: 
“The provisions for the appointment of 8 directors 
by executive officers is entirely nugatory, for the reason 
that this method of providing directors is in conflict with 
section 91, chapter 48, Compiled Statutes (Annotated 
Statutes, 6483), requiring that fraternal beneficial asso- 
ciations shall have ‘a representative form of government.’ 
Tf the Bankers Union is permitted to do business, there 
shall be an injunction against the appointment, or the 
recognition of any director appointed by supreme lodge 
officers.” These findings and conclusions are confirmed, 
and the provisions for the selection of 8 directors by the 
executive officers is held to be a nullity, and of no force. 
because violative of the section mentioned, which declares 
that such societies shall have aud maintain a representa- 
tive form of government in the management of their 
affairs. While the internal affairs of the society are, ex- 
cept where conflicting with the law, matters of concern 
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only for the membership of the organization, and are not 
properly under the control or direction of the courts, it is 
quite patent to us that a large share of the difficulties 
which have been incurred by the defendant society arises 
by reason of its methods of government. It has no direc- 
tory, in the proper sense of the word, to guide and direct 
the general inanagement of its affairs. Its directory, as 
provided for, as has been noted, is clearly in violation of 
the statute; but even this provision for a directory has not 
been attempted to be put into practical operation by those 
purporting to have authority so to do. The management 
of the affairs of the society, by its membership and under 
its constitution and by-laws, has been left exclusively 
within the control of its supreme executive officers. These 
officers have not only had to do with the general affairs of 
the society, but, in a measure and in many instances, have 
dealt with themselves in making contracts in such a way 
that their personal interests and the interests of the so- 
ciety at large have come in direet conflict, and because 
thereof, the latter has been the greater sufferer. In this 
connection it is proper to note that, by the finding of the 
referee, it is made to appear that, soon after the organiza- 
tion of the society, a sweeping contract was made by those 
purporting to act in its behalf with its president, the na- 
ture of which need not here be discussed, which, because of 
its objectionable features, was later on abrogated, and in 
Fanuary, 1902, an arrangement was made whereby the 
president was to receive a stated salary a month, “and com- 
missions at the rate of 5 cents a $1,000 for single life 
policies, and 7 and a half cents on joint policies, on all the 
policies shown by certain books of the Bankers Union 
designated as A, B and C.” The receipt of these commis- 
sions ended in June, 1903, after something like $4,000 had 
been received under the contract. As a conclusion of law, 
the referee holds that because of the provisions of section 
108, chapter 438, Compiled Statutes (Annotated Statutes, 
6495), the Bankers Union of the World had no right to 
give to its president a commission on its membership al- 
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ready secured, and, consequently, if the society is per- 
mitted to do business, it should be enjoined from paying, 
and its president should be enjoined from receiving pay or 
credit for, commissions to any amount of that character. 
The conclusion reached by the referee is a correct inter- 
pretation of the law and is approved. With reference to 
the last ground of complaint, the referee finds upon the 
fullest investigation, and we are disposed to adopt his 
finding, that the charge made is not sustained by the evi- 
dence. The referee finds: First, “Irom the organization 
of the Bankers Union of the World, its president advanced 
various sums to it and for its use. There is in evidence 
no tabulated statement of the amounts drawn out by him. 
There is in evidence sufficient data to show that the 
amounts paid to him as salary, not including commissions, 
are $5,015.76. The Bankers Union began business Novem- 
ber 14, 1898. The period above contemplated is therefore 
over 5 years. The net sum he has received as salary is at 
the rate of less than $1,000 per annum during the exist- 
ence of the Bankers Union of the World.” And, second, 
“There was paid the vice-president, the wife of the presi- 
dent of the Bankers Union, for services in 1908, $50 a 
month for a short period. She received for the remainder 
of the year, for editing the official paper of the Bankers 
Union, $150 a month. The salary of the president of the 
LBankers Union, for the year 1903, was $600 a month. The 
salaries just referred to I find are not exorbitant.” 

A consideration of the entire record leads to the con- 
clusion that the defendant socicty should be reinstated 
and permitted to continue its business; that such an order 
will best subserve the interests of its certificate holders, 
whose rights, we are disposed to view, were the principal 
object of legislative solicitude in the enactment of the sec- 
tion of the law we have under consideration. In the fur- 
ther prosecution of the business affairs of the society, its 
executive officers who are made defendants in this action 
should be restrained from doing those things herein found 
to be irregular or not in compliance with the requirements 
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of the law, and from withholding from the state auditor 
any and all information pertaining to its affairs, showing 
its financial] condition or relating to claims for death losses 
and disability benefits, whether the liability has been ad- 
justed or in process of adjustment, or whether the claim 
has been compromised or is resisted, and all other needful 
and necessary information required by the rules of the in- 
surance department, in the exercise of its supervisory au- 
thority over the affairs of insurance societies organized 
under the law under which defendant is operating. 

The costs of the action should be taxed against the de- 
fendant society, as by section 106, chapter 43, Compiled 
Statutes (Annotated Statutes, 6498), is provided shall be 
done. : 


RICHARD GOULD V. STA'TE OF NEBRASKA. 
Frrep Apri 21, 1904. No. 18,642. 


1. Trial: Error. In order to predicate error on the fact. that the 
father of a state’s witness was permitted, while she was testify- 
ing, to sit near her in the court room, it must affirmatively ap- 
pear that his presence caused her, in giving her evidence, to 
deviate from the truth, or color her statements to the prejudice 
of the accused. 


2. Secondary Evidence. Where it is shown that a note and certain 
letters written by the accused to, and received by, a child alleged 
to have been enticed away from her parents by him, have been 
totally destroyed by her, at his request, and can not be restored 
or produced, and that she remembers their contents, she may be 
permitted to give oral evidence of what they contained. 


3. Instructions. Instructions examined, and held to have been prop- 
erly given. 


4. Evidence. Record examined, and the evidence held sufficient to 
sustain the verdict. 


5. Sentence. Where a man of mature years, who is married and has 
a family of 7 children, is guilty of enticing a girl of 15 years of 
age away from her parents for an unlawful purpose and in vio- 
lation of the provisions of section 20 of the criminal code, he 
being a minister of the gospel and she a member of his church, 
a sentence of 6 years in the penitentiary is not an excessive pun- 
ishment for his crime. 
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Error to the district court for Merrick county: CONRAD 
HOLLENBECK, JUDGE. Affirmed. 


Patterson & Patterson, for plaintiff in error. 


F, N. Prout, Attorney General, and Norris Brown, 
contra. 


Barnes, J. 


At the September, 1908, term of the district court for 
Merrick county, one Richard Gould was tried and con- 
victed of the crime of child stealing. After his motion for 
a new trial was overruled, the court sentenced him to im- 
prisonment in the penitentiary of this state for the period 
of 6 years. To reverse that sentence he prosecuted error to 
this court, and will hereafter be called the plaintiff. 

In the first assignment of error the plaintiff complains 
because the father of Eva Flint, the child charged in the 
information to have been stolen or enticed away, was al- 
lowed to remain seated near her while she testified on the 
trial of the case. The plaintiff states no reasons in sup- 
port of this assignment which in any way appeal to our 
consideration. The substance of all that is said by him 
is, that he thinks the father had manufactured testimony 
in the nature of a family record, which was introduced in 
evidence as exhibit “A”; and for that reason his being al- 
lowed to sit facing his daughter while she was testifying 
was prejudicial to the plaintiff’s rights. A careful ex- 
amination of the record fails to disclose any improper 
conduct on the part of the father, and it nowhere appears 
that the testimony of the daughter was in any way affected 
hy the father’s presence. 

The plaintiff, by his second assignment, contends that 
the court erred in allowing the witness, Eva Flint, to give 
oral evidence of the contents of a note she had received 
from him the day before they left the state, and certain 
letters theretofore written by him and received by her. 
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The only argument made by counsel in support of this 
contention is, that no sufficient foundation was laid for 
the introduction of this class of testimony. It appears 
from the record that the note and the letters in question 
were written by the plaintiff, and received by the witness; 
that after she had read them, at his special request, they 
were totally destroyed by her; so that, as she testified, it 
was impossible to find or restore them. In addition to 
these facts, the witness stated that she could remember 
certain portions of what the note and letters contained. 
Thereupon she was permitted to state, in detail, such parts 
of them to the jury as she could remember. It thus ap- 
pears that a sufficient foundation was laid for the intro- 
duction of this evidence, and plaintiff’s contention is with- 
cut merit. 

The next assignmevt of error argued, in substance, is, 
that the court erred in permitting the witness, Eva Ilint, 
to state that she wonld not have gone away but for the 
inducements of plaintiff. The facts constituting these 
matters of inducement had been properly put in evidence, 
and after the witness had testified to them in detail, she 
then stated that, but for them, she would not have left her 
home with the accused. It was proper for her to state 
these matters, to give the actions and statements of the 
accused, and state what effect they had on her. Therefore 
the court cid not err in receiving this evidence. 

Jt is further contended that the court erred in giving the 
jury his instruction numbered 1, on his own motion. We 
have examined this instruction, and find that it contains 
a fair and impartial statement of the charges contained in 
the several counts of the amended information on which 
the accused was tried, and informed the jury of the issues 
presented for their consideration. It is insisted, however, 
that, because the state elected to rely for a conviction on 
the third count of the information, it was error for the 
court to mention the other two counts. We are unable to 
agree with this contention. Tt was the duty of the court 
to advise the jury of the facts charged in the information, 
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which was fairly and impartially done. This was im- 
mediately followed by a direction to them, as follows: 
“The state having elected to rely upon the third count of 
the information, the first and second counts are therefore 
withdrawn from your consideration. Therefore the only 
questions for your consideration in this case are the al- 
legations contained in the third count of the information.” 

It thus appears that the statements contained in the 
first and second counts of the information were entirely 
withdrawn from the consideration of the jury, and in such 
a manner that they could not have been misled to the 
prejudice of the plaintiff by this instruction. 

Complaint is also made of the giving of instructions 
numbered one, two, three and four, asked for by the state. 
The best way to dispose of these assiguiments is to consider 
them separately and in connection with section 20 of the 
criminal code under which the prosecution took place, 
which provides as follows: “Any person who shall ia- 
liciously or forcibly or fraudulently lead, take, or carry 
away, or decoy, or entice away, any child nnder the age of 
eighteen years, with intent unlawfully to detain or conceal 
such child from its parent or parents, or guardian, or other 
person having the lawful charge of such child, shall be im- 
prisoned in the Peulientiary not more than twenty yous 
nor less than one year.” 

Ry the first of these instructions complained of the 
jury were told, in substance, that any solicitation, vepre- 
sentation or suggestion made to Eva Flint by the accused 
for the purpose of influencing her to leave her father 
would, if it actually induced her to go away, be sufficient 
to make out a case of enticing. 

iy the second instruction the Jury were informed that 
it was unnecessary for the state to establish bevoud a vea- 
sonable doubt that it was the intention of the defendant 
in enticing Eva Flint away, if he did entice her away, to 
both detain and conceal her from her father; that it was 
sufficient for them to find from the evidence bevond a 
reasonable doubt that it was his intention to do either, 
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And, if they so found, it would be sufficient to make out a 
case of enticement, with intent, as charged in the informa- 
tion. 

By the third instruction the jury were told that, while 
it was necessary for them to find and determine the intent 
of the accused, beyond a reasonable doubt, yet in so doing 
it would be immaterial for thein to determine whether Eva 
Flint joined in said intent or not. In short, the substance 
of this instruction was, that the intent with which the ac- 
cused performed the acts complained of, was what should 
be considered by them, and that the intent of Eva Flint 
in leaving her home with him was immaterial. 

By the fourth paragraph of the instructions the jury 
were told, in substance, that in order to establish the intent 
of the accused it was not necessary for the state to show 
that it was his intent to detain or conceal Eva Flint from 
her father, against her will. No authorities are cited to 
prove that these instructions, or any of them, were crro- 
neous. And we are satisfied that there is nothing contained 
in them which could in any manner prejudice plaintiff’s 
legal rights. They seem to cover the propositions of law 
involved in the case, and to state fairly to the jury what it 
was necessary for the state to prove beyond a reasonable 
doubt, in order to warrant a conviction, under the section 
of the statutes above quoted. 

The next assignment of error is, that the evidence is not 
sufticient to sustain the verdict. This question seems to 
be relied on to a greater extent than any of the others, and 
is argued at considerable length by counsel for the plain- 
tiff in error. The gist of the argument seems to be that 
the plaintiff and his counsel appear to labor nnder the 
impression that because Eva Flint consented to go away 
with the plaintiff, that he is innocent of the charge of 
child stealing. To sustain this contention would practi- 
cally set aside, and hold for naught, the statute under 
which this prosecution was conducted. It nmst be borne 
in wind that the offense of enticing a child away for unlaw- 
ful purposes, without the use of yivlence, is cutirely sepa- 
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rate and distinct from the one of forcible abduction. The 
fact that Eva Flint consented to leave her parents, with 
the accused, is immaterial. The offense is complete if the 
accused enticed her away with the unlawful intent, and by 
holding out hopes of some advantage to her, or by allure- 
ments persuaded her to go with him. The word “entice,” 
as used in this statute, must be given its ordinary and 
usual meaning, which is: To draw on; to instigate by 
inciting hope or desire; to allure, especially in a bad sense; 
to lead astray, to tempt, to incite. Its synonyms are: To 
allure; to coax; to destroy ; to seduce; to tempt; to inveigh ; 
to persuade, and prevail on. That the accused, by his state- 
ments to Eva Flint, persuaded and induced her to leave her 
home and go with him for his unlawful purposes, is fully 
and completely established by the evidence contained in 
this record. 

Lastly, the plaintiff contends that the court should re- 
duce his sentence; that 6 years in the penitentiary is too 
long a term, and too severe a punishment for the offense 
committed by him. it appears from the record that the 
plaintiff is a man of mature years, having a wife and 7 
children; that he was pastor of the church of which Eva 
Flint and her mother were members; that taking advan- 
tage of his confidential relations with them as their spirit- 
ual adviser, he frequented their home; that Eva Flint was 
a girl about 15 years old, perhaps a year older, but not 
exceeding that age; that shortly after the accused com- 
menced his visits to her home he began his attempts to in- 
duce her to accompany him to some distant state, and par- 
ticipate with him in his unlawful purposes. It appears 
that she hesitated to leave her parents, but her hesitations 
were overcome by his blandishments and promises, to- 
gether with his pretended solicitude for and care of her; 
that finally persuaded by his promises she yielded to him, 
and acompanied him from her home to Aurora in Hamil- 
ton county, from thence to Lincoln, from there to Omaha, 
to St. Paul, Minnesota, to Minot and finally to Williston, 
North Dakota, where she entered upon a course of illicit 
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relations with him, and where they were found living to- 
gether as man and wife at the time of his arrest. On the 
trial he offered no explanation of his conduct, and there 
appears a letter in the record from him to the father of 
this child in which he acknowledges his guilt. The follow- 
ing is a part of the letter: “My plans were well laid, and 
I worked while others slept. Some day you will hear from 
us again. When you get this we will be hundreds of miles 
from here.” 

A careful examination of the record in this case satisfies 
us of the guilt of the accused. With this view of the case 
we are unable to say that his sentence is too severe. His 
conduct was so reprehensible that it would shock the sen- 
sibilities of the irreligious, even those who are “dead in 
trespasses and in sin.” Such conduct on the part of a 
minister of the gospel can not be too severely censured. 
The accused made use of his confidential relation as spirit- 
ual adviser of the mother and daughter to frequently visit 
this family which he bas disgraced, and entice from her 
home this child whose ruin he has accomplished; and in 
our judgment “the punishment fits the crime,” and the 
judgment of the district court is 

AFFIRMED, 


HERMAN MENDEL v. JAMES KE. Boyp. 
Fitep Aprin 21, 1904. No. 13,487. 


1. Witness: VoLumrnous Accounts. Where a book contains volumi- 
nous accounts or transactions, the examination of which could 
not conveniently take place in court, an accountant, who had 
made an examination of the book, may testify as to the result of 
his computation therefrom, but not as to mere inferences. 


2. Drafts: Evinence oF PayMENT. Where the question was whether 
certain drafts had been paid for when issued, an accountant, who 
had examined the books of the bank, was permitted to testify as 
to what the books showed in regard to that question: Held, 
error. 


45 
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3. AUTHORITY OF CASHIER OF BANK. The general authority ot 
a cashier of a bank does not authorize him to issue drafts of the 
bank for himself or for his private use. 

4. Proor or PAYMENT. When it appears that he has thus is- 


sued draits, there is no presumption that they were paid for when 
issued, and the burden is on the party claiming they were thus 
paid for to prove it. 


Error to the district court for Douglas county: Wu- 
LARD W. SLAUBAUGH, JUDGE. Reversed. 


John P. Breen and Frank H. Gaines, for plaintitf in 
error. 


S. R. Rush and Howard B. Smith, contra. 


ALBERT, C, 


One, since deceased, while cashier of a state bank in 
Lowa, embezzled $18,000 of the funds of the bank. Flerman 
Mendel, the plaintiff in this action, and another were his 
bondsmen, and made good the shortage. A large portion 
of the funds thus embezzled were lost by the cashier in 
gambling on the board of trade, through the defendant 
who conducted a commission house. The plaintiff by as- 
signment succeeded to the rights of his fellow bondsman 
in the premises, and brought this action against the de- 
fendant for the full amount of the cashier’s shortage to the 
bank. The petition sets forth 19 drafts, aggregating $21,- 
125, which, it is alleged, weve received by the defendant 
from the cashier in the gaming transactions. Each draft 
represents a separate transaction, and each transaction is 
made the basis of a separate cause of action in the petition. 
The case is here for the second time. The former opinion 
is unofficially reported, under the present title in 3 Neb. 
(Unof.) 473, and contains a somewhat extended statement 
of the facts. The principal question of fact, on the first 
trial, appears to have been as to the amount which the 
cashier had received from the defendant in the transac- 
tions and returned to the bank. In the former opinion, 
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reversing the judgment of the district court, BARNES, C. 
(now judge), said: 

“Therefore, in any event, the verdict in this case should 
have been for the plaintiff. We are satisfied that a verdict 
for $3,500 would not have been excessive. For this reason 
the judgment herein must be reversed.” ; 

The evidence on the second trial was the same as that on 
the first, save that the defendant undertook to show by an 
expert accountant, that 6 of the drafts had been paid for 
when issued. The trial resulted in a verdict for the de- 
fendant, and judgment was given accordingly. The plain- 
tiff brings error. 

As the plaintiff’s right to recover on the evidence ad- 
duced on the first trial is established by the former opinion, 
for a justification of the present verdict we must look to 
the testimony of the expert accountant, which is the only 
additional evidence adduced on the second trial. One of 
the principal errors assigned is based on the reception of 
his evidence. After qualifying as an expert and showing 
that he had made an examination of the books of the bank, 
which were in court and identified, the witness was ex- 
amined as follows: 

Q. You may state whether you made an examination of 
the books of the State Bank of Neola, as to whether or not 
draft, Exhibit 16, No. 37,848, dated June 1, amounting to 
$1,500, was paid for when issued? 

A. I have made such examination. 

Q. You may state whether or not the entries upon the 
books of the state bank of Neola, or what they show with 
respect to the payment for draft Exhibit No. 16? 

Objected to on the grounds that the book is the best evi- 
dence, and calling for a conclusion. Objection was over- 
ruled. 

A. The books of the state bank of Neola show that Ex- 
hibit 16, draft No. 37,848, for $1,500, was paid for when 
issued. 

Substantially the same record was made as to the other 
5 drafts. It seems to us that this evidence was so clearly 
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incompetent as to leave little room for a difference of opin- 
ion. One of the elementary rules which governs in the 
production of evidence is that which requires the best evi- 
dence of which the case in its nature is susceptible. That a 
book itself, ordinarily, is the best evidence of its contents 
will be conceded. The foregoing rule has been relaxed 
where the book contains complicated or voluminous ac- 
counts or transactions, the examination of which could not 
conveniently take place in court. In such cases it is the 
practice to permit an accountant, who has made an ex- 
amination of the book, to state the result of his computa- 
tion therefrom. 1 Greenleaf, Evidence (18th ed.), sec. 93; 
12 Am. & Eng. Ency. Law, sec. 2, p. 428. But, in the 
present case, the question was whether the 6 drafts, or any 
of them, had been paid for when issued. This involved 
only 6 transactions, simple in their nature. The entries, 
which the defendant relied upon as showing such payment, 
should have been pointed out, and the question of what 
they showed left to the jury. If the entries were made in 
technical language, or were ambiguous, there is no doubt 
they might have been explained by any witness having 
shown himself competent to make the explanation. But to 
permit a witness to examine such entries, and then give in 
evidence the inferences which he drew therefrom was 
clearly improper. Whether the book itself would be ad- 
missible in evidence to prove or disprove such payment, in 
an action between the present parties, is a question that is 
not necessarily presented by the record. 

One paragraph of the charge to the jury, and which is 
the basis of another assignment of error, is as follows: 

“1st. Whether or not the drafts, Exhibits 1, 2, 13, 14, 
15 and 16, or any of them, of the Neola State Bank, were 
paid for on their issuance, and the burden is upon the 
plaintiff to establish by a preponderance of evidence that 
said drafts were not paid for.” 

The 6 drafts mentioned in the foregoing instruction are 
the drafts which the defendant undertook to show by the 
expert had been paid for when issued. Some of them were 
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signed by the cashier whose peculations gave rise to this 
action; the others, by the assistant cashier; all of then, 
however, were issued by the cashier himself. It is well 
settled, that the general authority of the cashier of a 
bank does not authorize him to issue drafts of the bank for 
himself, or for his private business. Lee uv. Smith, 84 Mo. 
304, 54 Am. Rep. 101; Anderson v. Nissam, 35 Fed. 699; 
Lamson v. Beard, 36 C. C. A. 56, 45 L. R. A. 822; West St. 
Louis Savings Bank v. Shawnee County Bank, 5 Otto 
(U. 8.), 557. This rule is founded on the’ familiar 
rule of the law of agency, which forbids that an agent shall 
act for himself and for his principal in one and the same 
transaction. It is founded on sound considerations of 
public policy, and the recognized inability of any person 
to faithfully serve two masters at the same time. Con- 
sequently, when the cashier issued these drafts, he did so 
without authority, and his conduct is to be viewed in no 
more favorable light than that of any other person who, 
without authority, appropriates the property of another to 
his own use. Such appropriation is commonly called con- 
version, sometimes by a harsher term, and where it is 
shown, as in this case, there is no presumption that the 
wrong-doer has paid value or made restitution, the bur- 
den is upon those claiming that he did to prove it. There 
may be a question whether the plaintitt, by the evidence 
adduced in making his case, did not commit himself to the 
theory that the burden was on him to show that the drafts 
had not been paid for when issued. But as the case must 
be remanded for a new trial on other grounds, it was 
thought best to deal with the instruction as an abstract 
proposition, rather than as it stands related to the theory 
on which the case was tried. 

For the errors pointed out, it is recommended that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings according to law. 


Fawcert, C., concurs. 
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GLANVILLE, C. 


I concur in the conclusion but not in the holding an- 
nounced in paragraph 2 of syllabus. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


Frep Krug BREWING COMPANY ET AL. V. PETER HEALEY.* 


Firep Aprin 21, 1904. No. 13,317. 


ea 


. Petition. Petition examined, and held to state a cause of action. 


2. Conversion: ATTACHMENT: JUDGMENT. In an action for conversion 
of property taken from the possession of plaintiff, where defend- 
ants justify unger an order of sale of attached property upon 
judgment against plaintiff's vendor, defendants must, at all 
events, show a valid judgment in the attachment case before he 
can question plaintiff's title. 


3. Plea of Res Judicata. [In such action, a plea of res judicata 
against plaintiff’s title. is not sustained by proof that plaintiff, 
who was made defendant in the attachment case, but against 
whom no judgment was rendered therein, had moved to dis- 
charge the attachment and his motion had been overruled. Kim- 
bro v. Clark, 17 Neb. 403. 


4. Evidence: Motion To Strike. A motion to strike out certain evi- 
dence of proceedings in such attachment case, held properly sus- 
tained, when the evidence was closed without proof of the af- 
fidavit, writ, levy of the writ, or final judgment therein having 
been offered. 


5. Verdict: No Error. Where the verdict found is the only one proper 
under the pleadings and evidence, so that it should have been 
directed by the court upon the motion made, there is no prejudi- 
cial error in the manner in which the case was submitted to the 
jury. 


Terror to the district court for Cuming county: GuyY 
T. GRAVES, JUDGE. Affirmed. 


* See opinion on motion for rehearing, p. 667, post. 
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Charles F. Tuttle and Allen & Reed, for plaintiffs in 
error. 


P. M. Moodie, A. R. Olson and A. G. Burke, contra. 


GLANVILLE, C. 


The defendant in error commenced an action in the dis- 
trict court for Cuming county against the plaintiffs in 
error to recover for the conversion of a stock of saloon 
goods and some saloon fixtures, and had judgment. Three 
petitions in error are filed, containing 54 assignments each, 
but they are identical except that one is a joint petition 
by the plaintiffs in error and the others are their separate 
petitions. Under the pleadings and evidence, both, if 
either, are liable, and the case will be discussed upon this 
theory. In the condition of the record and the contentions 
of parties, it would be very difficult to make a full con- 
nected preliminary statement of the case without making 
it unreasonably long, and we prefer to make the necessary 
statement in connection with the contentions as we dis- 
cuss them. 

The first contention is that the petition does not state a 
cause of action, and the point, if good, is saved by the 
record. Much argument in the briefs is made on this point, 
but it is not worthy of extended discussion. The petition 
shows that the defendant in error was in possession of the 
property involved; that he had a special ownership therein 
by virtue of a bill of sale, a copy of which is set out; that 
the bill of sale was given to him as security for $180 lent 
to the owner of the property who gave the bill of sale, 
which was past due and unpaid, and also to indemnify him 
as surety for such owner upon notes amounting to $800 
which he had been compelled to pay, and no part of which 
had been repaid to him. Copies of the notes are set out 
showing that they were past due. It alleges an unlawful 
and wrongful taking and conversion of the property by 
the plaintiffs in error. The petition is sufficient. 
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Plaintiffs in error answer jointly, and admit the exist- 
ence of the bill of sale, but allege that the bill of sale was 
fraudulent and made for the purpose of defrauding the 
creditors of Fred Kruger; that it was made March 17, 
1901, and not placed upon record until the 22d day of that 
month; that the defendant in error took possession of the 
saloon and fixtures on that day; “that becoming heavily 
indebted to various creditors, among others, the Fred Krug 
Brewing Company, the said Kruger” made the bill of sale 
in question, and that defendant in error placed it on 
record and took possession “for the purpose and with the 
intent of hindering, delaying and defrauding the said 
creditors.” They then attempt to plead res judicata, and 
their plea may be summarized as follows: They allege 
that, in an action in the county court wherein the Fred 
Krug Brewing Company was plaintiff and Fred Kruger 
and the defendant in error were defendants, the defend- 
ants therein moved the court to dissolve an attachment; 
that upon the hearing of the motion, defendant in error 
appeared in person and by attorney; that evidence was 
taken upon the motion to discharge the attachment; and 
that the motion was overruled. As a further statement of 
such plea, we quote from the answer as follows: 

“For further answer the defendants show to the court 
that, upon a final hearing in said cause, upon evidence and 
arguinent submitted to said court, all the issuey now 
brought and sought to be made in this pretended present 
action were adjudicated, and it was ordered and adjudged 
by the county court that the said pretended bill of sale was 
fraudulent and void, and conveyed to the said Healey no 
right, title or interest, in or to the goods and chattels, 
herein described, and it was further ordered that said 
Felix Gallagher, as such sheriff, sell the said goods, as the 
goods of said Fred Kruger, to satisfy a debt therein ad- 
judged to be due and owing the said Fred Krug Brewing 
Company.” They then alleged that the property in ques- 
tion was sold by virtue of an order. of sale issued in that 
action; that “the said Felix Gallagher justifies his acts in 
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that regard under a valid and sufficient proceeding of said 
court in said cause,” and that no appeal or error was 
prosecuted from the county court. The reply is a general 
denial. No other or more specific allegation of any in- 
debtedness or final judgment than those above quoted are 
found in the answer. 

The record in this case is in a very unsatisfactory con- 
dition, A great mass of exhibits in the way of letters, tele- 
‘ erams, checks, notes, bills, receipts, affidavits and orders, 
some 75 in number, are found in the bill of exceptions, 
with no index to help in finding what is material for ns 
to consider. We have examined tlie record in regard to 
each of the 54 assignments of error, and find no one of 
them sustained in the view we take of the case, and a dis- 
cussion of them in detail would be of no value to the pro- 
fession. 

One of the main contentions is in regard to the plea and 
proof of res judicata. It is contended by the plaintiffs in 
error that the court erred in not submitting this question 
to the jury upon proper instructions. We think there was 
no error in this regard. The plea that the rights of the 
parties had become res tudicata by the overruling of a mo- 
tion to discharge an attachment is bad under the ruling in 
Nimbro v. Clark, 17 Neb. 403. In that case, a husband be- 
ing sued in attachment, the wife intervened and claimed 
title to the attached property, and it was held that, upon 
creditors’ bill against the wife to subject the property, a 
judgment against the husband and an order that the at- 
tached property be sold will not debar the wife from claim- 
ing title, notwithstanding such intervention. Moreover, 
the pleadings in this regard were not sufficiently shown, if 
such a plea were good. The original affidavit for an at- 
tachment was not offered, and therefore the grounds al- 
leged for the attachment are unknown. The motion to 
discharge was made on the gronnds: “1st. Because the 
facts stated in the affidavit are not sufficient to justify the 
issuing of the same. 2d. Because the statement of facts in 
said affidavit are untrue.” The ruling upon the motion is: 
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“The court finds that defendant has not presented suffi- 
cient proof to sustain his motion to dissolve said attach- 
ment, and that motion should be overruled. Motion is 
overruled.” The record is insufficient to show an adjudica- 
tion of defendant in error’s claim or title. 

After spending much time in analyzing the record, we 
are confident that the only verdict that could properly be 
rendered upon the pleadings and evidence is the one found 
by the jury. The plaintiffs in error sought to justify under 
an attachment and order of sale. They have failed in their 
evidence in this regard, even if all that was offered were 
received. No affidavit for attachment was shown, no writ 
of attachment was offered, no levy was pleaded or proved; 
in fact, what was offered as a return to the writ is only an 
inventory and appraisenent, and Gallagher’s testimony 
shows that he broke into the building and took possession 
of the property by direction of the brewing company’s 
agent, in the absence of the defendant in error, and it al- 
most conclusively shows that no valid levy was made. 
Again, no final judgment in the attachment is pleaded, and 
no proof of any such judgment was offered, outside the 
recitals of the order of sale, and such recitals show that 
the action against defendant in error was disinissed. Such 
recitals are insufficient in such case to prove judgment, if 
one were well pleaded, which is doubtful. Section 127 of 
the code reads: 

“In pleading a judgment, or other determination of a 
court or officer of special Jurisdiction, it shall be sufficient 
to state that such judgment or determination was duly 
given or made. If such allegation be controverted, the 
party pleading must establish, on the trial, the facts con- 
ferring jurisdiction.” 

Complaint is made because, after the evidence was 
closed, the court struck out all that had been introduced 
showing what had been done in the attachment case. This 
was proper when no proof of the affidavit, writ, levy of the 
writ, or final judgment had been offered. The court should 
have instructed a verdict for the defendant in error. The 
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jury having found such a verdict, the judgment thereon 
should. be affirmed. 

We therefore recommend that the judgment of the trial 
court be affirmed. 


Fawcertr and Axurertr, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
November 16, 1904. Motion denied; and motion and bricf 
stricken from files: 


1. Conversion: Prrition. One who has possession of personal prop- 
erty, claiming a lien thereon, may maintain an action for con- 
version against one who wrongfully attaches the property. It 
is not necessary, in such case, to set out in the petition the 
particulars of his lien. 


2. Chattel Mortgage: Fraup: Presumprion. The presumption ot 
fraud which the statute raises against a mortgagee who fails to 
take immediate possession of the things mortgaged, is not avail- 
able to one who attaches the property after the mortgagee has 
taken it and while he has actual possession thereof under his 
mortgage. 


3. Attachment: Res Juptcata. A ruling made upon a motion to dis- 
solve an attachment is not res judicata of the facts involved 
therein, as against one who, though a party to the proceedings 
at the time of the ruling, is dismissed therefrom by the final 
judgment entered in the action. 


4. Briefs. The court will, on its own motion, strike from the records 
a motion and brief which contain personal criticisms of a com- 
missioner of this court, and of his character and motives in the 
performance of his official duties. 


By THE Court: Upon the motion for rehearing in this 
ease it is contended: 


1. That the petition was insufficient because it failed to 
allege the particulars in regard to the mortgage lien; but, 
in the argument upon this point, the plaintiffs in error 
have overlooked the fact that the petition alleges that the 
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plaintiff below had possession of the property at the time 
of the attachment, which constitutes the act of conversion 
complained of. One who is in possession of property 
claiming a lien thereon may maintain an action of con- 
version against one who wrongfully attaches the property. 

2. It is contended that the commissioner has not recog- 
nized the statute which provides that a chattel mortgage 
shall be presumed to be fraudulent, unless the same be 
accompanied by an immediate delivery, and be followed by 
an actual and continued change of possession of the things 
mortgaged. But here again the fact is overlooked that 
the petition alleges, and the preponderance of the evidence 
shows, that the mortgagee had taken actual possession of 
the property before the attachment complained of. Under 
such circumstances, there is no presumptiun of fraud 
against the mortgagee in favor of an attaching creditor. 
Chaffee v. Atlas Lumber Co., 43 Neb. 224. 

3. It is also contended that the defense of res judicata 
was established upon the trial. This defense is predicated 
upon the ruling of the court in the attachment proceedings 
refusing to dissolve the attachment, but as the attachment 
proceedings were ancillary only to the main action, and 
the plaintiff Healey was dismissed from the action by the 
tinal judgment rendered therein, the ruling upon the mo- 
tion to dissolve the attachment would not be res judicata 
as to him. Such ruling does not become res judicata, 
unless it is necessarily involved and confirmed in the final 
judgment in the case. It was therefore unnecessary to 
determine what effect it would have had upon the rights 
of the parties in the property if the defendant Healey had 
been a party to the final judgment. 

4, It is asserted in the brief upon the motion for re 
hearing that the issues involved in the case are not cor- 
rectly stated in the opinion, but there is no merit in this 
assertion. 

5. There are in the brief unjust, querulous and un- 
founded criticisms of the reasoning and the motives of the 
commissioner who wrote the opinion. These criticisms are 
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of so personal and offensive a nature as to call for an 
expression of disapproval on the part of the court. The 
commissioners are officers of the court. They are called 
upon by the laws of the state to perform important and 
arduous duties in the transaction of the business of the 
court. They are entitled to the same confidence and re- 
spectful treatinent that is accorded to the court itself. The 
brief itself is not fit to remain upon the records of the 
court. The counsel for the plaintiffs in error have gone su 
far as to insert offensive expressions in the motion itself, 
In addition to this, and as above pointed out, there is no 
inerit in the motion. It is therefore ordered that the mo- 
tion for rehearing and the brief filed ‘thereon be stricken 
from the records of the court. 


MOTION DENIED; AND MOTION AND BRIEF STRICKEN 
FROM FILES. 


STATE OF NEBRASKA, EX REL. SCHOOL DISTRICT, v. JOSEPH 
SAMS, VILLAGE CLERK. 


Fitep Aprit 21, 1904. No. 13,537. 


1. Act Constitutional. The provisions of section 28, chapter 80, Com- 
piled Statutes, are not in conflict with section 5, article 8 of our 
constitution. Kas v. State, 63 Neb. 581, followed. 


2. Title to Act: RergeaL. Where the title to an act states a general 
subject, coupled with a proposed repeal of laws not within such 
general subject, the act will be held void as to such attempted 
repeal, when it is clear that the provisions for the repeal were 
not the inducement to the general provisions of the act. State v. 
Lancaster County, 17 Neb. 85. 


-3. A . The title of an act approved April 1, 1899, is “An 
act to provide for the registration, leasing, selling and general 
management of the educational lands of Nebraska, to provide for 
the collection of rental, interest and principal payments thereon, 
and for the distribution of the funds arising therefrom; and to 
repeal chapter 80, Compiled Statutes of 1897.” The act, in terms, 
repeals the chapter referred to, but reenacts certain sections 
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thereof, the subjects of which are not within its title. Held, 
That such sections continue in force. 


4. Mandamus: ANSWER: DEMURRER. A demurrer to the answer to a 
writ of mandamus will be overruled, if the writ fails to show re- 
fusal or neglect to perform an official duty, the act demanded not 
appearing either by the writ or answer to be a duty of the re- 
spondent. 


5. Dismissal. In such case, it is not error for the trial court to dis- 
miss the action and render judgment against relator for costs, 
upon overruling such demurrer, when no offer or request for 
leave to amend the writ is made. 


Error to the district court for Saunders county: 
SAMUEL H. Sornporcer, JuvGeE. Affirmed. 


J. L. Sundean, for plaintiff in error. 


Simpson & Good, contra. 


GLANYILLE, C. 


The relator brought mandamus to compel respondent to 
pay over to it one-half of the sum of $1,000 for saloon 
licenses in the village of Colon in Saunders county. The 
territory included in the corporate limits of such village is 
comprised within two school districts, the relator and one 
other. The respondent’s answer to the writ set up the 
defense that, by the last school census, the number of chil- 
dren of school age in the relator district is shown to be 
23, and that of the other district 56, and that therefore, 
under the law, the relator was entitled to but $291.15 
which the respondent was ready and willing to pay upon 
demand. The relator demurred to the answer and return. 
The district court overruled the demurrer and gave judg- 
ment dismissing the action at relator’s cost. The relator 
brings the cause before us upon the following assignments: 

“1. The court erred in overruling demurrer to the de- 
fendant’s answer. 2. The court erred in rendering judg- 
ment for defendant, denying the writ of mandamus on the 
pleadings without testimony. 38. The judgment is not sus- 
tained by the evidence. 4. The judgment is contrary to 
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law. 5. The court erred in overruling plaintiff’s motion 
for a new trial.” 

It is contended that the return is demurrable because 
section 28, chapter 80 of the Compiled Statutes of 1903, 
upon which the sufficiency of the answer depends, is not 
the law for two reasons: first, because it is directly con- 
trary to certain provisions of the constitution; and, second, 
because. this section having been a part of chapter 80 of 
the Compiled Statutes of 1897 at the time of the passage 
of the act of 1899, entitled “An act to provide for the reg- 
istration, leasing, selling and general management of the 
educational lands of Nebraska, to provide for the collec- 
tion of rental, interest and principal payments thereon, 
and for the distribution of the funds arising therefrom; 
und to repeal chapter 80 of the Compiled Statutes of 1897,” 
was repealed by such act; and it is contended the reenact- 
ment of the section in question, as section 28 of the new 
act, was unconstitutional, the section not being germane 
to the subject, nor within the title of the new act. The 
section is as follows: 

“In cities and villages whose corporate limits form, in 
whole or in part, more than one school district, all money 
(derived from fines, penalties and licenses, shall be appor- 
tioned to the several districts in proportion to the number 
of persons of school age residing in each district, included 
in whole, or in part in said corporate limits, according to 
the school census taken last before any such apportion- 
ment.” The first reason urged for holding it invalid is 
disposed of in the case of Kas v. State, 63 Neb. 581, where 
the identical question was raised. The decision in that 
case sustaining the statute is satisfactory, and we adhere 
to the ruling without further argument. 

Chapter 80 of the Conpiled Statutes of 1897 is divided 
into four articles, and is made up of chapter 71 of the 
session laws of 1897, the title being “An act to amend 
chapter 80, of the Compiled Statutes of 1895, relating to 
school lands and funds, to prevent the further sale of 
school lands, and to repeal said original chapter 80, Com- 
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piled Statutes of 1895.” Article I contains provisions 
prohibiting the sale of school lands, providing for ab- 
stracts, appraisements, reappraisements, payment for and 
removal of improvements, payments of interest and prin- 
cipal on old contracts, and general provisions in regard to 
the leasing of school lands, collection of rentals, and the 
investment of the funds. Article II, entitled “School 
Funds,” contains the provisions of an act of 1869, covering 
unclaimed fees and costs, and fines and penalties, into the 
school fund; an act passed in 1895 containing the section 
in controversy; an act contained in the general statute of 
1873, providing for the payment of what is known as the 
5 per cent. fund received from the United States into the 
school fund; an act of 1877, authorizing suits for the col- 
lection of securities held for investments belonging to the 
school fund; an act of 1879, providing for turning moneys 
collected upon judgment in favor of the state into the 
school fund; and an act of 1887, providing for stamping 
bonds belonging to the permanent school funds so as to 
show to what they belong. Article III contains the pro- 
visions of an act of 1879, providing for refunding taxes 
paid upon school land. Article [IV contains laws enacted 
in 1875, 1877 and 1879 as amended in 1897, together with 
a clause repealing chapter 80 of the Compiled Statutes of 
1895. The act of 1899 in its new provisions covers the 
entire subject contained in article I of the act of 1897; 
reenacts all the sections in article II; omits all of articles 
III and IV, and repeals chapter 80 of the Compiled Stat- 
utes of 1897, and all acts in conflict with the new act. 

The theory upon which we are asked to hold the law 
invalid is that its subject is not included within the title; 
that the act of 1899 was not an amendment to chapter 80, 
but was the enactment of a new and independent statute 
covering a part only of the ground covered by the old 
chapter, and that all of the reenacted provisions that are 
not within the title are wiped out by the repeal, notwith- 
standing the attempted reenactment. We think there are 
at least two theories, either of which would sustain the 
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statute in question. One is that the importance of the 
laws that would be thus wiped out is so obvious and great 
as to indicate that their retention was a part of the in- 
ducement to the passage of the act as framed, and that, if 
they can not be sustained as a part thereof, the entire act 
must fall with them, and the law stand as theretofore. 
The second is, that if the subject matter of these sections 
is so foreign to the title of the act as to render their re- 
enactment void for this reason, then the act is in part bad, 
because to repeal numerous acts of the legislature, the sub- 
jects of which are not germane to the main title of the act 
in question, makes the act cover more than one subject, 
that is, the object stated in the title, and the pro- 
vision in the bill for the repeal of the entire chapter 80, 
covers a subject foreign to the main subject disclosed by 
the title. The result of this would be to allow the act, in 
so far as it enacted provisions covering the entire subject 
previously embraced in article I of chapter 80, to stand as 
a new, complete act, and, by implication, repeal the pro- 
visions of article I, in so far as they are in conflict there- 
with, and to hold the positive repealing clause of the en- 
tire chapter void, and yet not an inducement to the act, 
because the intention to preserve the provisions of article 
II by an attempted reenactment would show that their 
repeal was not an inducement to the other part of the act. 
Hither of these theories, if adopted, defeats the contention 
of the relator, but they would have different cffects upon 
other portions of the law. The adoption of the first theory 
would reinstate the provisions of article J, which were 
intended to be changed, and also the provisions of articles 
1IE and 1V, which were intended to be wiped out by the 
act. The adoption of the second theory would substitute 
the new provisions for such article, continue article IL, 
and reinstate articles TTT and TV. This second theory is 
practically the one adopted by this court in Nlate ¢. Lan- 
caster County, 17 Neb, 85, where it is held: “A provision 
in an amendatory act repealing an act not. connected with 
the subject of the amendment is void.” The case involved 
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chapter 80 of the Compiled Statutes as it then existed. 
The title of the act involved in that action showed that its 
subject was to amend article I, and to repeal article IT] of 
this chapter, and the repealing clause repealed articles I 
and III. After discussing the case and concluding that 
the act embraced more than one subject, it was found that 
the second subject, that is the repeal of article IIT, was 
not an inducement to the passage of the act, and that it is 
possible to determine which part of the act might stand. 
It is said in the opinion: 

“That portion of the act, therefore, by which it was 
sought to repeal the act which took effect February 20, 
1879, for the repayment of taxes levied on lands the legal 
title of which is in the state is not repealed. Except where 
a statute is amendcd, and the statute as it existed prior to 
the amendment repealed, a law not connected with the 
subject of the act amended can not be repealed by a pro- 
vision in the nature of a rider upon an independent. act. 
The attempted repeal is therefore a nullity.” 

Whether or not it is possible to adopt a theory which 
will hold in force the reenacted provisions which were 
contained in article II of the chapter in question, and at 
the same time sustain the repeal of articles III and IV of 
the chapter, is not raised in this case. The effect of the 
act of 1899 upon articles TIT and IV will be determined 
when a case arises calling for sueh determination. 

We now turn to the other contention, that the court 
erred in giving judgment against relator upon overruling 
its demurrer to the return. It is well established that a 
demurrer to a pleading searches the entire record, and that 
judgment should go according to the case made by such 
record. In section 493 of High, Extraordinary Legal 
Remedies (3d ed.), it is said: 

“The familiar rule of pleading, that a demurrer reaches 
back to the first fault committed by either party, applies 
with especial force in cases of mandamus. On demurrer 
to the return, it is therefore competent for the respondent 
to avail himself of any material defect in the alternative 
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writ, * * * the demurrer being carried back to the first 
defective pleading.” People vr. Ransom, 2 N. ¥. 490; Com- 
meretal Bank v. Canal Commissioners, 10 Wend. (N. Y.) 
25, and State v. McArthur, 23 Wis. 427, are referred to as 
sustaining the text. 

In Commercial Bank v. Canal Commissioners, supra, 
it is said: 

“Upon referring to the mandamus, as set out in the 
record, it shows no right in the relators whatever to the 
money which the writ commands these defendants to pay. 
Perhaps it was sufficient in this case, in the writ, to refer 
to the order and assignment annexed to the affidavits on 
file, to ascertain whut the defendants were required to 
pay; but the facts showing why they ought to pay that 
sum, should appear in the writ, clearly and distinctly; so 
‘that the facts there alleged might be admitted, or 
traversed. Peat's Case, 6 Mod. Rep. (Eng.) 310; Rew v. 
College of Physicians, 5 Burr. (Iing.) 2742. [It may some- 
cimes be allowable to refer to extrinsic facts to ascertain 
precisely what is claimed in a suit; but the reasons why it 
is claimed must always appear upon the record, to enable 
the court to judge of their validity. As the mandainus was 
defective in substance, I am satisfied that judgment was 
properly given for the defendants on the demurrer to the 
return.” 

In section 493 above referred to it is said: 

“So when the alternative writ is defective in not show- 
ing that the act which it is sought to coerce is the specific 
duty of the officer at whose hands its performance is re- 
quired, a demurrer to the return will be sustained as a 
demurrer to the writ itself.” 

This rule is sustained in State v. McArthur, supra. In 
the case before us, the writ is defective in that it recites a 
demand for one-half of the fund in question, without 
pleading facts which under the law show that it is en- 
titled to one-half, or to any other specific or particular 
portion thereof. Before a relator is entitled to a writ 
against a public officer to compel the performance of some 
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duty, he must show a duty neglected or refused under cir- 
cumstances requiring its performance. The only demand 
and refusal pleaded in this instance is a demand for one- 
half of the sum, and a refusal to comply with this specific 
demand. No writ should be awarded to compel the re- 
spondent to pay any other sum simply because in his re 
turn he admits that he has such’sum and is ready to pay 
it over when called for, no demand and refusal in respect 
to such sum being pleaded in the writ. The case is made 
clearly and only for the purpose of determining, whether 
or not the relator is entitled to one-half of the fund, under 
its contention as to the law governing the question in- 
volved. We hold against such contention, and relator has 
failed to plead facts which, under the law as we find it to 
be, show it to be entitled to the sum demanded. The record 
brought up by the respondent fails to show that it sought, 
or asked leave, to amend the writ under the provisions of 
section 653 of the code; neither is there anything to indi- 
cate that it desired or offered to introduce evidence to dis- 
prove any of the allegations of the return. The question 
which the case was brought to determine was rightly de 
cided against the relator. 

We recommend that the judgment of the trial court be 
in all things affirmed. 


Fawcett? and ALBuRrt, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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MICHAEL G. KIMF ET AL. V. CASS COUNTY ET AL.* 
Finep Apri, 21, 1904. No. 13,454. 


Roads: INJUNCTION. The owner of land attempted to be taken for a 
public road may enjoin the use of the same for such purpose until 
his damages for the taking have been ascertained and paid, or 
provision made for their payment, provided such injunction is 
sought before the public have acquired a prescriptive right to the 
land taken. 


Error to the district court for Cass county: Pau 
JESSEN, JUDGE. Reversed. 


H. D. Travis and W. Deles Dernier, for plaintiffs in 
error. 


Jesse L. Root, contra. 


DurFrip, C. 


This action was brought by the heirs of Alfred Kime for * 
the purpose of ousting the county of Cass and the road 
overseer of road district No. 58 in said county from the 
possession of a strip of land 4 rods in width and 100 rods 
in length claimed as part of the highways of said county. 
An injunction and other equitable relief was asked. The 
answer was a general denial and the claim that the prem- 
ises in controversy were part of the highway known as 
road No. 111, which it is alleged was regularly established 
by the board of county commissioners in the year 1872. 
The district court dismissed the plaintiffs’ petition, and 
they have taken an appeal to this court. 

The record discloses that at the regular meeting of the 
county commissioners of Cass county, held on June 4, 
1872, a petition was presented for the appointment of a 
commissioner to examine and locate a county road, com- 
mencing at the southwest corner of section 30, town 10 
north of range 13 east, and terminating at the road leading 
from Pollard & Sheldon’s mil] to Nebraska City: That a 


* Rehearing allowed. See opinion, D. 680, post, 
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comnissioner to view and, if in his opinion the public good 
required, to locate said road, was appointed at said session, 
and “the county clerk directed to issue a commission to 
him requiring him to examine the route, after giving pub- 
lic notice of the date when he will make said cxamination, 
and to report his action to the county clerk within 20 days 
after the plan of survey.” July 1, 1872, the commissioner 
made his report to the effect that, after a view of the pro- 
posed road, being of the opinion that the public good re- 
quired its establishment, he proceeded to lay out, mark 
and plat the same according to law. A plat aad field notes 
of his survey are attached to this report. We do not find 
in the record any order of the board establishing the road 
as recomniended by the commissioner, but the road appears 
to have been opened some time in the year 1872 and used 
more or less from that date down to 1879 or 1880. The 
road, as recommended by the commissioner, includes the 
tract of land involved in this controversy, which is a strip 
4 rods wide running east from the section line between 
sections 29 and 30 to intersect with what is known as the 
Nehawka road. Some time about 1879, Alfred Kime, who 
then owned and was living upon the premises, gave a right 
of. way at some distance south of the disputed premises, 
connecting the Nehawka voad with the section line road 
between sections 29 and 30, and this south ov “old road,” 
as it is called in the record, was used by the public from 
1879 up to 1896, when Michael G. Kime, who was then 
occupying the premises, fenced this right of way and at- 
tempted to prevent further public travel thereon. The old 
road was closed for about 2 weeks, when it was reopened 
and the public used the same until April, 1900, when Kime 
again closed it, whereupon the board of supervisors or- 
dered the road as originally surveyed and located opened. 
A resurvey was made, the road opened to public travel, and 
the injunction is sought against what is claimed to be a 
continuing trespass. From 1879 up to April, 1900, the 
strip in dispute was not used or traveled asa public high- 
way, and was enclosed and cultivated by the appellees and 
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their ancestors. We do not think it necessary to discuss 
the numerous questions raised by the parties in their 
briefs. The district court found that no damages were 
awarded to Kime for the land taken for this road, and we 
think the evidence amply sustains that finding. There is 
no record of the appointment of any appraisers to assess 
the damages, and no record of damages having been paid. 
In fact, no evidence of any kind appears relating to the 
appraisenient or payment of damages. If this road had 
been opened and used by the public as a highway for 10 
years or more, then the regularity and validity of the pro- 
ceedings in establishing the same would not be examined. 
Lydick v, State, 61 Neb. 309. The public, however, ceased 
to use the premises as a road not later than 1879, and from 
that time up to April, 1900, the owner of the land has 
been in the exclusive possession. In this state, the county 
can not take posession and use land as a highway without 
assessing and paying or providing for the payment of 
damages to the land owner. This has been established by 
a long course of decisions. Livingston v. Board of County 
Commissioners of Johnson County, 42 Neb. 277; Hodges 
v. Board of Supervisors of Seward County, 49 Neb. 666; 
Propst v. Cass County, 51 Neb. 736; Lewis v. City of Lin- 
coln, 55 Neb. 1. 

It is urged by the appellees that the elder Kime dedi- 
cated the land in controversy as a public highway. The 
only evidence of such dedication is contained in the testi- 
mony of one Griffith who petitioned for the road in con- 
troversy. He says that he had a talk with Kime about the 
time of circulating the petition for the road, and that 
Kime told him that he desired the road to run along the 
section line between 29 and 30 until it reached the bluff, 
and there turned and run east until it intersected the 
Nehawka road, and that following this direction the peti- 
' tion was prepared as requested by Kime. There is noth- 
ing in this to indicate that Kime intended to give away his 
land or to waive damages for its taking. The fact that he 
desired the road to run across his land at the foot of the 


680 NEBRASKA REPORTS. [Vou. 71 


Kime v. Cass County. 


bluff, instead of a poiot lower down, is no argument in 
favor of the theory that he intended to nake a donation of 
the land unecessary for the road. Because the county has 
not had the damages appraised and made provision for its 
payment, and because the evidence fails to establish the 
use of the highway in question for a sufficient leugth of 
time to give the county a prescriptive right thereto, we 
recommend that the decree of the district court be reversed. 


Lrrron and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded for further proceedings in accordance 
with this opinion. 

REVERSED. 


The following opinion on rehearing was filed October 
20,1904. Judgment of reversal adhered to: 


Eminent Domain: Watver. Under the constitution of 1866, as well as 
that of 1875, mere passive acquiescence by a land owner in the 
taking of his property for a public use, unaccompanied by any 
conduct indicative of an affirmative assent thereto, and not con- 
tinued for the statutory period of limitations, is not a waiver of 
his right to compensation therefor and can not be made so by 
statute. 


AMES, C. 


This case is before us upon a rehearing from a former 
decision prepared by Mr. Comiissioner DUFFIE and con- 
curred in by Messrs. Commissioncrs KInKPATRICK and LET- 
TON. Upon a reexamination of the record, we do not find 
that in the preparation of the former opinion anything of 
importance was overlooked, or that the commissioners or 
court fell into any error. We do not think it incumbent 
upon us to repeat the recital of facts contained in the 
former opinion. There are two vital matters disclosed 
thereby upon which the conclusion is based, both of which, 
we think, are justified by the record. The first is that no 
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damages were appraised, or provision made for their pay- 
ment, before or at the time of the attempted establishment 
of the alleged public road in controversy. Under the con- 
stitution of 1866 (article I, section 13), as well as under 
that of 1875 (article I, section 21),.such omission defeated 
the alleged right to appropriate the land to a public use. 
If, as counsel for appellees contend, the statute of 1866, 
under which the proceedings were had, contemplated that 
the right of the landowner should be treated as waived, 
by failure to demand compensation before or at the time 
of the taking, we are of opinion that to that extent the 
enactment was void. If the legislature could rightly re- 
quire of the landowner one affirmative and initiatory act, 
as a condition precedent to obtaining damages, they might 
require of him any other, or a series of acts which might 
he difficult or onerous or, in some circumstances, impos- 
sible of performance, and so the constitutional guaranty 
might thus be seriously impaired or wholly frittered away. 
We are of opinion that the spirit, if not the letter, of the 
constitution requires that the public seeking to appropri- 
ate private property to its use should, unless damages have 
been waived by some affirmative and unequivocal act, take 
steps of its own motion to ascertain their amount and 
secure their payment, and that mere passive acquiescence 
by an individual in the appropriation of property, unac- 
companied by any conduct indicative of affirmative assent 
thereto, should not, unless continued for the statutory 
period of limitations, be regarded as a waiver of his rights. 
The second matter determined by the opinion, and about 
which the record leaves no room for doubt, is that the 
public have not occupied the lands in suit, continuously, 
for so long a time as is required by the statute to acquire, 
by that means, a prescriptive title to the alleged easement. 

In view of these two findings, the conclusion at which 
the commission and the court arrived appears to us un- 
avoidable, and we recommend that the former decision be 
adhered to. 


LETTON and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision be adhered 
to. 

JUDGMENT OF REVERSAL ADHERED TO. 


JOHNSON County v. M. H. CARMEN, ADMINISTRATOR. 
Fitep Aprit 21, 1904. No. 13,488. 


1. Petition: Motion. In a suit against a county for damages on ac- 
count of the death of a party caused by the giving way of a 
county bridge, the petition contained a general statement that the 
bridge was “out of repair and unsafe.” Held, That a motion for 
@ more specific statement should be sustained. 


2. Counties: Deati: DamacEes: InsTRucTIons. In such action, the 
jury, in assessing damages, are limited to giving pecuniary com- 
pensation for injuries resulting to the next of kin on account of 
the death of the deceased. No damages can be given on account 
of the bereavement, mental suffering or as a solace on account 
of such death. An instruction relating to the measure of dam- 
ages, which does not limit the assessment to the pecuniary in- 
jury sustained, is erroneous. 


Liapitiry. The county can not be held as an insurer of 
those who have occasion to use a county bridge. If the defect 
in a bridge, from which injury and damages occur to the person 
using it, is a latent defect, not discernible from the ordinary 
tests and examinations usually made to ascertain its condition, 
and if those charged with such examination have not been 
negligent in their duty in that regard, the county can not be held 
liable for damages caused by such latent and undiscovered de- 
fects. 


Error to the district court for Pawnee county: JON 
S.SrunLy., Jtvee. Reversed. 


Jay C. Moore, Wilson & Brown and Hugh La Master, for 
plaintiff in error. 


George A. Adams and S. P. Davidson, contra, 
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July 25, 1901, Joseph B. Gooch was killed, while at- 
tempting to cross a bridge with his traction engine. The 
bridge gave way and, in the fall, the deceased was caught 
between the engine and the tender. M. H. Carmen, ad- ~ 
ministrator of his estate, brought this action to recover for 
his death, alleging that the county authorities were negli- 
gent in allowing the bridge to become out of repair and 
unsafe. The answer denies negligence on the part of the 
county, and alleges that the condition of the bridge was . 
unknown to the county officials although all due care and 
diligence had been exercised by them; that the defect was 
of such a nature that it could not be ascertained by the 
exercise of care and diligence; that deceased was negligent 
in going upon the bridge with such an extraordinary load, 
and in failing to take proper precautions by planking the 
bridge and detaching the tender, and by running the en- 
gine across the bridge by its own power instead of using 
horses to pull it across. The reply was a general dénial. 
The petition does not point out any particular defect in 
the bridge, but alleges that it was “out of repair and un- 
safe.” Error is alleged in the refusal of the court to 
require a more specific statement in the petition, pointing 
out wherein the county and its officers were negligent, and 
wherein the bridge was out of repair and unsafe. In so far 
as the motion required the plaintiff below to show in his 
petition in what particular the bridge was out of repair 
and unsafe, we think it should have been sustained. Under 
our system of pleading, the facts are to be stated, in order 
that the party proceeded against may know what facts his 
adversary relies on and against which he must defend. 
Board of Commissioners v. Coffman, 60 Ohio St. 527, 48 
L. R. A. 455; Tolles v. Meyers, 65 Neb. 704. If the bridge 
was out of repair and unsafe, and the county commis- 
sioners had knowledge of this fact, or such condition of the 
bridge was discernible, or could have been ascertained, by 
reasonable care and inspection, and so continued for such 
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a length of time as to raise a presumption of knowledge, 
these facts show negligence upon their part in not repair- 
ing it, and the petition, so far as charging negligence, 
would be sufficient. 

It is next urged that the court erred in not sustaining 
the objection to two of the jurors called in the case. We 
have read their examination with care, and we can not say 
that there was prejudicial error in retaining them upon 
the panel. They are apparently men of intelligence and 
candor, who stated that they would follow the direction 
of the court as to the law of the case, and, while they ex- 
pressed some feeling and sympathy for the plaintiff, it is 
not unnatural, indeed it is human nature, that disinter- 
ested men should sympathize with the wife and children 
of a deceased husband and be inclined to lean to their sup- 
port, rather than to that of a county by whose negligence 
it is charged the death of the husband and father was 
occasioned; at the same time, when an apparently candid 
juror states that he will observe the instructions of the 
court and be governed in his verdict -by the law and the 
evidence, and that he has no preconceived opinion of the 
case which would prevent his doing so, no prejudicial error 
can be predicated upon the refusal of the court to sustain 
an objection to his serving as a juror in the case. _ 

It is further urged that there could be no liability on 
the part of the county until notified of the defective condi- 
tion of the bridge. This question has been settled by the 
former decisions of this court. Hollingsworth v. Saunders 
County, 36 Neb. 141; Raasch v. Dodge County, 43 Neb. 
508. 

The eighth instruction given is the only one in which 
the measure of damages was referred to by the court. In 
that instruction the jury were told that, if they found for 
the plaintiff, “then and in that case you will assess the 
amount of the recovery herein at such sum as you think 
from the evidence would be right and just.” It will be 
noticed that this instruction does not confine the jury to 
any particular element of damage. The statute under 
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which the action was brought restricts the damages to the 
pecuniary injury resulting from the death, not to exceed 
the sum of $5,000. In this class of actions the jury, in 
assessing the damages, are limited to giving pecuniary 
compensation resulting to the next of kin on account 
of the death of the deceased. No damaves cun be given 
on account of the bereavement, mental suffering, or as 
a solace on account of such death. Steele vr. Nurtz, 28 
Ohio St. 191; Anderson v. Chicugo, B. & Q. RB. Co., 35 
Neb. 95. We think that a serious error was made in not 
confining the jury to the one element of damage allowed by 
the statute. As is well said in plaintiff’s brief: “To the 
average layman the greatest loss to the widow and orphan 
would be the deprivation of the society and companionship 
of the husband and father. No element of damage would 
in the mind of the average jurymian be at all comparable to 
this in such a case. * * * Another element of injury 
that would appeal strengly to the average jury is the grief 
and mental anguish caused to the widow and orphan by 
the untimely death of the husband and father.” Yet under 
the instructions of the court all of these inatters could be, 
and probably were, considered by the jury in arriving at 
their verdict. 

Instructions 8 and 9 are objected to by plaintiff in error 
for the reason that the jury are told that, if the defect in 
the bridge had remained for a long time prior to the ac- 
cident, then the county would be liable. Lf the defect was 
an open oue, Which could be observed on reasoiable ispec- 
tion and examination, no fault could be found with this 
charge; but it was the contention of the county, and there 
was evidence in support of the theory, that the defect was 
latent and not observable by any ordinary inspection, or 
test, or examination that might be made. While the stat- 
ute makes the county liable for damages resulting from 
the defective condition of the bridge, the same rules of law 
applicable in other cases must be applied. Latent defects 
in the timbers of a bridge, which can not be discovered by 
the ordinary meaus usually adopted for testing the sound- 
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ness of timber and the safety of the structure, would re- 
lieve the county from the charge of negligence, and be 
a defense to a claim for damages arising from the latent 
defect. These instructions were improper in not recogniz- 
ing this rule. Other errors complained of need not be dis- 
cussed as they will not probably occur upon another trial. 

For the errors above pointed out, we recommend a re- 
versal of the judgment and that the cause be remanded for 
another trial. 


Lerron and Kirkpatricn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for another trial. 

REVERSED, 


WESTERN WHEELED SCRAPER COMPANY V. J. M. McMILLEN 
EL AL 


Fitep APRIL 21, 1904. No. 13,497. 


1. Promissory Note: Execution sy AGENT. The court is fully com- 
mitted to the doctrine that, in order to exempt an agent from 
liability upon a negotiable note executed by him within the scope 
of his agency, he must not only name his principal, but he must 
express by some form of words that the writing is the act of the 
principal though done by the hand of the agent. 


REroRMATION: PAROL Evipencre. Though the language of a 
note executed by directors of a corporation imports a personal 
obligation, it may be shown by parol evidence, on an issue ot 
reformation, that the intention of both the makers and the payee 
was to execute an instrument binding the corporation only, and 
that, though. the language was that which they intended, it did 
not express their true purpose. 


Error to the district court for Thomas county: JAMES 
N. Pact, Jupex. Reversed with directions. 


C. H. Holcomb, for plaintiff in error. 


AM, Sullivan, contra, 
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Plaintiff in error brought suit against the defendants in 
error upon three promissory notes, all in the following 
form: 


“$84. THEDFORD, NEBRASKA, NOVEMBER 20, 1893. 
“One year after date we promise to pay to the Western 
Wheeled Scraper Company, or order, at Thedford Bank of 
Thedford, Nebraska, eighty-four and no-100 dollars, with 
interest at seven per cent. per annum, payable annually, 
for value received, and if action is commenced hereon, at- 
torney’s fees for collection. (Sign officially.) 
“J. M. MCMILLEN, 
“G W. MILLER, 
“G. L. MATTHEWS, 
“Directors of Thedford Irrigation & Power Co. 
“(limited).” 


MeMillen and Matthews alone answered. Their answer 
consists, first, of a general denial. Second, they allege 
that the notes sued on were exccuted and delivered to the 
plaintiff by, for and cou behalf of the Thedford Irrigation 
& Power Company (liinited), a corporation organized 
under the laws of Nebraska, by their then duly qualified 
and acting board of directors, of whom the defendants 
were at that time members, and were signed by them in 
their official capacity, and for the purchase of a grading 
machine bought of the plaintiff for the use and benefit of 
the Thedford Irrigation & Power Company (limited) ; that 
the defendants never had or claimed any interest in said 
machine except as members and stockholders of said irri- 
gation company, and that the consideration for said notes 
moved from said Western Wheeled Scraper Company to 
the said Thedford Irrigation & Power Company (limited), 
and that the plaintiff had always so considered and treated 
said notes; that defendants never received aay value for 
said notes except as members of said corporation, and have 
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never assumed or agreed to assume any personal liability 
on said notes. To this answer there was a reply which is, 
in effect, a general denial of the allegations of the answer. 
The evidence tended to show that the defendants were 
members of the board of directors of the Thedford Irriga- 
tion & Power Company (limited) at the time of the execu- 
tion of said notes; that, prior to the making of the notes, 
defendants negotiated with an agent of the plaintiff for the 
purchase, for the use of the irrigation company, of a 
wheeled scraper to be used in the construction of its ditch; 
that it was finally agreed a scraper should be sent for and 
tested, and, if it worked as represented by the agent, the 
irrigation company would purchase the same, giving notes 
of the company therefor; that the test proved satisfactory 
to the directors, who purchased the machine for the com- 
pany, and executed the notes in suit in the form above set 
out, supposing that they were binding the company and 
with no intent to make themselves individually responsible 
for their payment, and that the agent of the plaintiff tak- 
ing said notes so understood. 

The court, in its seventh instruction, told the jury: 

“You are further instructed that if you should believe 
from a preponderance of all the evidence in this case that 
the three notes set out in plaintiff’s petition were made and 
executed by the Thedford Irrigation & Power Company 
(limited), and if said notes were signed by said defendants 
with the intention and understanding to bind the Thed- 
ford Irrigation & Power Company (limited), and not the 
signers of said notes as individuals, and if you should find 
from a preponderance of all the evidence that it was so 
understood by and between the agent of plaintiff and these 
defendants, at the time said notes were executed and de- 
livered, then your verdict should be for the defendants, 
‘No cazse of action.’ ” 

The jury returned a verdict for the defendants, and the 
plaintiff has brought the record to this court for review. 

The petition in error, among other matters, alleges 
“that the court erred in permitting the defendants to in- 
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troduce oral testimony tending to prove a different con- 
tract than that set out in the written contract, namely, the 
notes sued upon,” and in giving the instruction above 
quoted and other instructions which it is unnecessary to 
discuss. The general rule undoubtedly is that, on account 
of the qualities which the law annexes to negotiable in- 
struments, none are bound except those who appear on the 
face of the instrument as bound, and, accordingly, ex- 
trinsic evidence can not be admitted to charge parties 
whose names do not appear on the face of the instrument. 
In 4 Thompson, Corporations, sec. 5141, it is said: 

“The modern doctrine seems to be that, where individ- 
uals subscribe their proper names to a promissory note, 
they become prima facie liable personally upen the same, 
although they add a description of the character in which 
the note is given; but such presumption of liability may be 
rebutted by proof that the note was in fact given by the 
makers as agents of a corporation, for a debt of the cor- 
poration, due to the payee, and that they were lawtully _ 
authorized to make such note as agents of the corporation ; 
and such facts may be pleaded in bar of the action against 
the makers personally, averring knowledge on the part. of 
the payee.” He states further: “It is no objection to such 
a defense that the name of the corporation is iot correctly 
stated in the description attached to the signature; it is 
enough if it appear that the makers did not intend to be 
personally bound. But it should be shown that the payee 
of the note had knowledge, or at least the full means of 
knowledge, that the makcrs of the note were promising as 
agents, dnly authorized, of the corporation; for ‘it is well 
settled that a man, contracting with another, can not 
shield himself as agent, nnless he give notice at the time 
that.he is so, or it be known in some other way to the per- 
son with whom he deals.’ ” 

It is undoubtedly true that the modern cases are more 
liberal than was formerly the case in allowing one who 
signs a negotiable instrument, designating himself as agent 
or trustee, to show by parol evidence that he was acting 
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for another, who received all the benefits of the considera- 
tion for which the note was given. Keidan v. Winegar, 
95 Mich. 430, 20 L. R. A. 705, is a case in point; and other 
cases referred to in the notes of the editor will furnish 
examples of the relaxation of the rule adopted by the 
courts at an earlier date upon this question. If this court 
had not put itself on record, we should be disposed to fol- 
low the modern decisions, but as early as 1886, in Webster 
v. Wray, 19 Neb. 558, the court, after a full review of the 
authorities, held that “no party can be charged as prin- 
cipal upon a negotiable note or bill of exchange unless his 
name is thereon disclosed,” and it was further held in that 
case that parol evidence was not admissible to show that 
one who appeared upon the face of the notes to be the 
maker was in fact acting as agent for another, or as the 
officer of some corporation which had received the benefit 
of the consideration. ‘This case was followed by Andres vt. 
Kridler, 47 Neb. 585, where suit was brought upon a note 
made and signed substantially in the manner of those in 
suit, and it was held that, “where the pleadings disclose a 
cause of action against a defendant personally, superadded 
words, such as ‘agent,’ ‘executor, or ‘director’ should be 
rejected as descriptio persona.” 

We think this court is now fully committed to the doc- 
trine that in order to exempt an agent from liability upon 
an instrument executed by him within the scope of his 
agency, he must not only name his principal, but-he must 
express by some form of words that the writiug is the act 
of the principal, though done by the hand of the agent. If 
he expresses this, the principal is bound and the agent is 
not; but a mere description of the general relation or office 
which the person signing the paper holds to another person 
or to a corporation, without indicating that the particular 
signature is made in the execution of the office and agency, 
is not sufficient to charge the principal, or to exempt the 
agent from personal liability. There was evidence which 
would fully support a finding that, in executing these 
notes, the defendants did not intend to bind themselves 
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personally, and that the plaintiff’s agent was not only 
fully aware of that fact and understood that he was taking 
the notes of the corporation, but assisted and advised as 
to the form in which the notes should be drawn in order 
to make them the obligation of the corporation. This being 
the case, the defendants, upon a proper plea, would be en- 
‘titled to have the notes reformed to express the real inten- 
tion of the parties. Western Wheeled Scraper Company ct. 
Stickleman, 122 Ia. 396, and authorities there cited. 

We recommend, therefore, that the case be reversed and 
remanded to the district court, with directions to allow the 
‘defendants to amend their answer if they so elect, other- 
wise to enter judgment for the plaintiff for the amount due 
upon the notes. 


Lerron and KirkPatTRick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded 
to the district court, with directions to allow the defend- 
ants to amend their answer if they so elect, otherwise to 
enter judgment for the plaintiff for the amount due upon 
the notes. 

REVERSED. 


Mary L. Henry v. ANDREW DUSSELL. 
Firep Apriz 21, 1904. No. 13,301. 


1. Contract: ConsiperaTion. The consideration sufficient to support 
a promise may be a detriment suffered by the promisee in re- 
liance upon the promise, as well as a benefit accruing to the 
promisor. 


2. Directing Verdict. Where, in an action on a contract, the defend- 
ant pleads illegality of consideration and duress, upon a return 
of a finding as to the two defenses pleaded adverse to the de- 
fendant, it is proper for the court to instruct the jury to find for 
the plaintiff, if, under the pleadings and the evidence, facts 
sufficient to show that the contract is upon a valid consideration 
appear uncontradicted. 
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8. Instructions: Error witHoutT Presupice. In such case, if the issue 
of illegality of consideration and that of duress are properly sub- 
mitted to the jury, upon which their verdict is adverse to de- 
fendant, it is not error prejudicial to defendant that the court, 
instead of directing the jury to find for the plaintiff upon the 
issue of consideration, instructs the jury incorrectly as to what 
constitutes a valid consideration for the contract. 


4, : . An instruction which contains an inaccurate state- 
ment of the law will not work a reversal of the judgment, if it 
is manifest that the instruction could not have confused or mis- 
led the jury, and where it appears that the verdict must have 
been the same, if the instruction had been technically correct. 


5. Trial: ArauMENTs. Whether or not, after argument by counsel for 
plaintiff to the jury, the defense can cut off further argument by 
waiving argument on his own behalf is a matter within the 
sound discretion of the trial court regulating the procedure of 
the trial. 


6. Rulings: DiscrerioN or Court. Under the facts stated in the 
opinion, held, that the ruling of the trial court was not an abuse 
of discretion. 


7. Instructions. Instructions requested, given and refused, examined, 
and held, that the rulings of the court thereon were not pre- 
judicially erroneous. 


8. Rulings. Rulings of the trial court on the admission and exclusion 
of testimony, examined, and held not erroneous. 


9. Evidence. Evidence examined, and held that the verdict and judg- 
ment are sustained by the evidence. 


Error to the district court for Platte county: JAMES 
A. GRIMISON, JUDGE. Affirmed. 


Allen & Reed and W. N. Henslcy, for plaintiff in error. 
Reeder & Hobart and McAllister & Cornelius, contra. 


KIRKPATRICK, C, 


Mary L. Henry prosecutes this proceeding from a judg- 
ment of the district court for Platte county rendered in 
an action brought by Andrew Dussell against Mary I. 
Henry to recover upon a contract for the payment of 
money. This contract is in the following language: 
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“This agreement, made and entered intu this 24th day 
of March, 1902, by and between Mary L. Henry of Co- 
lumbus, Nebraska, and Andrew Dussell of the same place, 
witnesseth as follows: Whereas the said Mary L. Henry 
is the mother of Robert H. Henry, an infant between 18 
‘and 19 years of age, and the said Andrew Dussell is the 
father of one Jessie G. Dussell, of the age of 17 years, and, 
whereas the said Robert H. Henry and the said Jessie G. 
Dussel], with the consent of their parents, the parties to 
this contract, are abcut to be married, which said mav- 
riage is believed by all parties to be for the best interests 
of all persons concerned, and, whereas the said Robert 
HI. Henry has not possession or control of any means or 
property wherewith to support the said Jessie G. Dussell, 
and defray the expenses of her expected sickness, and, 
whereas the said Mary L. Henry has possession and con- 
trol of property and means to which the said Robert H. 
Henry will be entitled on reaching his majority: It is 
therefore agreed by the said Mary L. Henry that she will 
pay to the said Andrew Dussell, the first party hereto, 
within 10 days, the sum of five hundred dollars ($500), of 
which sum three hundred dollars ($300) shall be applied 
to defray the expenses of the said Andrew and the said 
Jessie G. up to the present time, the remaining two hun- 
dred dollars ($200) shall be applied to the future main- 
tenance and support of the said Jessie G.; and the first 
pavty further agrees, at such time and times as may be 
necessary, to pay such other and further sums to the said 
Andrew Dussell for the support and maintenance of the 
said Jessie G. as may be necessary, so long as she re- 
mains the wife of the said Robert H. Henry; and the said 
Andrew Dussell agrees, on his part, to see that the said 
Jessie G. is provided with a suitable room, shelter, cloth- 
ing and medical attendance from the proceeds of said 
money, and to apply the said money, and also such other 
sums as may be paid to him, to the support of the said 
Jessie G. as may in his judgment seem meet and proper, 
rendering an account thereof to the said first party. Wit- 
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ness our hands this 24th day of March, 1902, in duplicate. 
“In presence of 
“J. G. Reever. “MARY L. HENRY, 
“ANDREW DUSSELL, 
“By Ernest P. Dvsse..” 


In the petition this contract is set out in hee verba, and 
it is alleged that Robery H. Henry and Jessie G. Dussell 
were united in marriage in Denver, Colorado, March 24, 
1902; that the plaintiff, pursuant to said contract, pro- 
vided the said Jessie G. Dussell with suitable room, shel- 
ter, clothing, nursing and medical attendance, and that a 
child has been born to Jessie; that the plaintiff has kept 
and performed all the conditions of the contract on his 
part to be performed, and that the defendant, Mary L. 
Henry, has failed and refused to pay the sums of money 
provided by the contract by her to be paid, and judgment 
in the sum of $500 is prayed. The answer pleaded that the 
contract declared upon was without any consideration. 
that the real consideration was an unlawful one, namely, 
the abandonment of a prosecution against Robert H. 
Henry for rape pending before a justice in Platte county, 
and that the signing of the contract on the part of the 
defendant was brought about by duress consisting of 
threats that, unless it was signed, Robert H. Henry would 
be incarcerated in the Nebraska penitentiary, which 
threats deprived defendant of her free volition. Plaintiff's 
reply was a general denial. A trial to a jury resulted in 
a verdict and judgment for plaintiff for the full sum 
prayed for. 

There are many assignments of error, and we will con- 
sider and pass upon those which are deemed of importance 
in a correct disposition of the controversy. Preliminary 
to a discussion of the legal questions involved, a statement 
of the principal facts will be given. The parties to this 
suit, as well as the daughter of the plaintiff and the son of 
the defendant, lived in the city of Columbus, this state. 
Defendant is a widow, and some time prior to the execu- 
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tion of the contract in suit had gone with her son to the 
state of Colorado, apparently upon medical counsel that a 
change of climate was necessary on account of the health 
of her son. It appears, however, that, prior to the depart- - 
ure of defendant and her son for Colorado, Robert H. 
Henry and Jcssie G. Dussell had sustained relations re- 
sulting in the pregnancy of Jessie. This fact coming to 
the knowledge of plaintiff, proceedings were commenced 
for the arrest and extradition of Robert, that he might 
be made to answer to the charge of rape upon the person 
of Jessie. Requisition papers were issued by the governor 
of the state of Nebraska, which were taken by one Byrnes, 
sheriff of Platte county, together with one Reeder -who 
accompanied him, to Colorado, aud there presented to the 
governor of that state, who, upon the showing made, issued 
a governor’s warrant for the arrest of Robert. Defendant 
contended at the trial that she knew nothing of the rela- 
tions sustained by her son toward Jessie Dussell until 
waited upon and informed of the charge pending against 
him by Byrnes and Iteeder. Be that as it may, it appears 
that defendant, when apprised of the situation, asked if 
anything could be done to settle the matter, and was told 
that the marriage of her son with Jessie would be satisfac- 
tory, and would be regarded as a reparation. The con- 
tract in suit was thereupon drawn up, signed and de- 
livered. 

It appears from the evidence that the father of Jessic, 
plaintiff, was a man of ordinary means, and that Jessie, 
his minor daughter, was his housekeeper, her mother be- 
ing dead. It is also made apparent that the Henrys were 
in more than comfortable circumstances. We mention 
these two facts at this time because they, in a measure. 
throw light upon the situation which resulted in the ex- 
ecution of the writing which forms the basis of this action. 
It is also convenient at this time to advert to the defense 
of duress, hereinafter more particularly considered. It 
was contended by defendant that the contract was ob- 
tained by intimidation and threats. This contention may 
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be regarded as eliminated from the case by the verdict of 
the jury. We believe that their special finding in regard 
thereto.is amply supported. 

Robert and Jessie were married, as alleged in the peti- 
tion, and, subsequently, Jessie gave birth toa child. Medi- 
cal attendance and nursing were provided by plaintift. 
There is no question to be made, under this record, as to 
the paternity of the child; it is that of Robert H. Henry. 
He appears from the evidence to have been quite willing to 
marry Jessie. 

The first question for determination is, whether the 
petition states a good cause of action. It was not attacked 
by demurrer at the trial, but objection was raised for the 
first time after issues were joined and the trial commenced. 
It is therefore entitled to a more liberal construction than 
it would otherwise be. Defendant invokes the familiar 
rule that, where the declaration is upon a simple contract, 
the petition must plead the consideration, unless the con- 
sideration is recited tn the contract and that is set out 
in hee verba. As no particular allegation in the petition 
purports to set forth the consideration, our inquiry will be 
confined to the contract, which appears in the petition in 
its entirety. The question is, whether it shows a consider- 
ation sufficient to bind defendant to her promise. Jt is 
not material that it recites facts which, standing alone, 
would not constitute a legal consideration. It appears 
that one of the parties to the contract was the father of a 
minor daughter; the other the mother of a minor son; also, 
that the intercourse of the minors had resulted in the 
pregnancy of the daughter. The minority of these chil- 
dren, and the pregnancy of Jessie by Robert, constituted 
the conditions confronting the parties to this contract and 
with which they sought to deal. Much of the argument of 
counsel for defendant is directed to the inquiry, whether 
this contract shows that anything of value, a benefit of any 
kind sufficient to constitute a consideration, passed to 
Mary L. Henry; or whether, by making the promise, she 
escaped any burden for which otherwise she would be 
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legally liable. It is asked, whether the immoral relations 
_ of Robert and Jessie imposed on defendant an obligation 
' to pay either to Jessie or her father 2 sum of money. We 
think it may be answered that the relations of Robert and. 
Jessie, resulting in the latter’s pregnancy, did not impose 
any legal obligation on defendant. But it is not neces- 
sary, in our view, to point out any specific benefit that 
accrued to Mary L. Henry by reason of her promise. The 
agreement is not a nude pact, even though it is manifest 
that defendant received no benefit at all. Shaffer v. Ryan, 
84 Ind. 140; Rucker v. Bolles, 80 Fed. 504; Doriin v. 
Smith, 35 Vt. 69; Dyer v. McPhee, 6 Colo. 174. It seems 
that a benefit to the promisor is not an essential to con- 
sideration, but that consideration may be a detriment to 
the promisee or a benefit to a third person. It is the view 
of some of the courts that this is the only trne and in- 
variable test of consideration. Does it appear from this 
contract that plaintitf in reliance upon the promise of de- 
fendant suffered a detriment? Not as a result of a breach 
of the agreement, but as a result of entering into it and 
acting in reliance on it? If this question can be answered 
in the affirmative, the contract is not unsupported by a 
valid consideration. 

Now, to us it appears perfectly plain that the making 
of this contract depended upon the consent of the plaintiff 
to the marriage of his daughter to the son of defendant. 
He was not under any obligation to consent to this mar- 
riage. She was a minor at the time of the making of this 
contract. It is not necessary to decide whether he had a 
right of action against the seducer of his daughter, and 
whether by this contract and his consent te her marriage 
he waived such right of action. It is clear that he was 
entitled to her services until her majority, which, except 
for this marriage, would not have occurred for some time 
thereafter. Under the facts shown in evidence, those serv- 
ices were more than ordinarily valuable to him, but the 
mere quantum of their value is not material. To our mind, 
the contract may be read as if thereby the defendant said, 
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“If you will consent to your daughter’s marriage to my 
son, thereby surrendering your claim upon her services 
during her minority, I will,” etc. The legal effect of plain- 
tiff’s consent to his daughter’s marriage was a surrender 
of his right to her services during minority, and it is 
equally clear that there could have been no contract with- 
out this consent. If, therefore, plaintiff’s reliance on de- 
fendant’s promise resulted in a detriment to him, it is 
immaterial whether the making of that promise secured a 
benefit to defendant. Under this state of facts, we would 
certainly hesitate to declare this coutract wholly void, and 
conclude that, as declared upon in the petition, it suffi- 
ciently shows a valid consideration. 

Among the remaining contentions of defendant, several 
require but little consideration, inasmuch as they are de- 
pendent upon questions of fact, which were resolved by the 
verdict of the jury adversely to defendant. The first of 
these was the defense that the real consideration was the 
abandonment of the proceedings pending against Robert in 
Platte county. This question was submitted to the jury 
for a special finding, and they say this was not the real 
consideration, We believe, after an cmon ion of the 
evidence, that this verdict is right. 

We have already adverted to the defense of duress. 
Under this plea it was sought to be shown that defendant 
signed the contract because of the threat that, if she did 
not, her son would be prosecuted and imprisoned, and the 
promise that, if she did, he would be permitted to go free; 
and that, confronted with this alternative, she was de- 
prived of her free volition. Our examination of the testi- 
mony, and particularly of that of defendant, upon this 
question has convinced us that the jury were amply justi- 
fied in finding against defendant upon this contention. It 
is true, she says she signed the contract to save her boy 
from prison, but her own narrative of the events immedi- 
ately preceding the execution of the contract is not cal- 
eulated to corroborate this statement. This interview, 
looked at even through the medium of this naryative, seems 
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to have been one especially free from conduct and influ- 
ences calculated to deprive defendant of her free will. It 
was characterized by an evident desire, not only on the 
part of those representing plaintiff, but defendant also, to 
do the thing that would be right and proper. Defendant 
was no doubt disappointed upon learning of her son’s iu- 
timacy with a young woman, who, perhaps, would not lave 
been selected by Robert's mother to be Robert’s wife, but 
we believe the record shows that she took a philosophic 
view of a bad situation. It is to be remarked that.the son 
was not averse to the union, and this woman appears to 
have entered into this contract freely and voluntarily. 

The court upon its own motion gave the two following 
instructions to the jury: 

“5, You are instructed that if you believe from the evi- 
dence that the defendant Mary L. Henry voluntarily en- 
tered into said contract, that said contract was founded 
upon consideration of the marriage of Jessie G. Dussell, 
daughter of plaintiff, to Robert H. Henry, son of defend- 
ant, and that said marriage was the cause actuating de- 
fendant in executing and delivering said contract to said 
plaintiff, then said contract is a valid and binding con- 
tract. 

“6, If you find from the evidence that the consideration 
of the contract sued upon was the abandoning or agree. 
ment to abandon the criminal proceeding against Robert 
H. Henry, son of defendant, then such consideration is not 
a legal consideration, and your verdict should be for the 
defendant.” 

This instruction is not a correct statement of the law. 
If the plaintiff in the making of this contract had acted as 
the agent of his daughter, making the contract for her and 
on lier behalf, she would doubtless be in a position to en- 
force it. In such event her marriage would have been a 
consideration. But this contract is a sole and independ- 
ent one between the parties to this snit. The consideration 
of the promise-must move from the plaintiff. 

But while this instruction is not correct, we are of opin- 
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ion that the giving of it was not such error as requires the 
reversal of the judgment. In our consideration of the 
sufficiency of the petition, we concluded that a considera- 
tion sufficient to support the contract was therein shown, 
namely, the surrender by the plaintiff, in reliance upon the 
promise, of his right to the services of his daughter. This 
was a detriment suffered by him, and followed as a legal 
consequence upon his consent to the marriage. The answer 
pleaded illegality of consideration and duress. Upon these 
two issues defendant was entitled to have the jury properly 
“instructed. The execution of the contract being admitted, it 
followed from an adverse verdict upon the two defenses 
pleaded that the contract was valid aud binding, and plain- 
tiff, as a matter of law, was entitled to recover. It is ap- 
parent, then, that the giving of instruction numbered 5 
was not prejudicial to defendant. It had no tendency to 
confuse or mislead the jury in the consideration of the two 
issues properly submitted to them. The trial court might 
well have instructed the jury that, if they found against 
defendant on both the defenses pleaded, their verdict 
should be for plaintiff. The giving of a wrong instruction, 
which could not possibly have prejudiced the defendant, 
will not justify the reversal of the judgment. 

The complaint directed against instruction numbered 6 
is that it is confined to the defense of illegal consideration, 
and makes no mention of the defense of duress. But the 
latter defense was properly treated in subsequent instruc- 
tions. 

The defendant asked the court to instruct the jury that 
the doctrine of marriage settlement had no application to 
this case, and in this instruction matters in explanation of 
what constituted a marriage settlement were incorporated. 
There was nothing in the evidence or in the issues joined 
by the pleadings suggestive of a marriage settlement, and 
we fail to understand upon what principle a negation of 
this kind was necessary to go to the jury. 

The defendant asked the court to instruct the jury that 
the marriage of the minor children of plaintitf and defend- 
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ant was not a consideration for the contract in suit, and 
that, unless they found that there was another and 
different consideration, they must find for defendant. In 
view of what has just been said with reference to instruc- 
tion numbered 5 given by the court, the refusal of this 
request was not error prejudicial to the rights of defend- 
ant. 

The defendant requested an instruction to the cffect 
that, under the law of this state, plaintiff had no right of 
action against the seducer of his minor daughter, which 
was refused. This request was based upon evidence to the 
effect that those representing plaintiff at the interview, 
which resulted in the execution of the contract in suit, 
stated to defendant that plaintiff had such right of action. 
Defendant asked to have the jury instructed us indicated, 
and that, if defendant’s belief in this representation was 
an inducing cause to the execution of the contract, that 
fact, together with other facts, might be considered in con- 
nection with the defense of duress. The conrt instructed 
the jury, and we think properly, that if they found that 
defendant entered into the contract freely and voluntarily, 
and not because of fear or duress, the statements made by 
Reeder and Byrnes were immaterial. The issue of duress 
having been submitted to the jury, the refusal of the re- 
quested instruction just referred to was not error. 

The court instructed the jury at the request of plaintiff 
that, if they found that at the time of the execution of the 
contract there was no agreement or promise on the part 
of plaintiff to abandon the prosecution of Robert, then the 
defense of compounding a felony was not sustained, and 
upon that issue they should find for the plaintiff. Tt is 
said that this instruction states but half the truth. If we 
do not misapprehend counsel, it is sufficient to say that 
the other half is embraced in instruction numbered 6, here- 
tofore quoted. 

The criticism directed toward other instructions which 
were given are with reference to the court’s stniements as 
to what did constitute a sufficient consideralion. We do 
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not believe, in view of views already expressed, that the 
jury were misled as to the issues properly before them, 
and defendant suffered no prejudice by reason of the in- 
structions complained of. The same may be said with 
reference to the instruction that, under the law, if a female 
between the ages of 16 and 18 marries, her minority ends. 
This instruction was unnecessary but can not have been 
prejudicial. 

There is an extended discussion in brief of counsel for 
defendant with reference to the alleged errors of the trial 
court in the admission and exclusion of testimony. The 
errors assigned are several hundred in number, and of 
necessity the space devoted by counsel in the discussion of 
each error is limited. Some of the vulings complained of 
excluded testimony of defendant, or struck out answers as 
not responsive. Some of the evidence excluded was after- 
wards admitted. In other cases the rulings du not seem to 
have been erroneous in view of the issues being tried. We 
have carefully read the evidence, together with the rulings 
made by the court, bringing to bear on our inquiry all the 

light which counsel have shed by means of brief and oral 

argument, and we are satisfied that there was no preju- 
dicial error committed by the court. It would make this 
opinion unwarrantably long to discuss eath assignment in 
detail. The record is voluminous, but our exainination has 
convincéd us that the trial was had with circumspection 
and care, and the rulings of the court were fair and rea- 
sonable. 

It is contended that there was error in denying to coun- 
sel for defendant the right to argue the case before the 
jury. It apears that by agreement each side was to have 
two hours for argument, the defendant to open and close, 
and not to use more than half the time aHotted in the clas- 
ing argument. Pursuant to this agreement counsel for de- 
fendant occupied a little over an hour in the opening argu- 
ment, whereupon counsel for plaintiff announced that the 
plaintiff waived argument. Further argument on bebalt 
of defendant was not permitted by the court. the argument 
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being held to be at an end. It is quite possible that, under 
some circumstances, to put it in the power of the defense 
to close the argument in this manner would result in a 
hardship, but we are inclined to adopt the views expressed 
by the supreme court of Michigan in Barden v. Briscoe, 36 
Mich. 254, that matters of this kind rest in that large dis- 
cretion of the trial court by which the general course of 
procedure is regulated, and that an appellate court would 
not be justified in making the ruling a ground for reversal 
unless it was manifest that the discretion was abuscd. 
That there was an abuse in this case, we are certainly not . 
prepared to say, and this ruling will not be held to be 
erroneous. 

Complaint is lodged against the order of the trial court 
in taxing costs against the defendant, the contcntion being 
that the amount involved in the case brought it within the 
jurisdiction of the county court, and the case not having 
been brought there, costs were not under the ruling of this 
court recoverable in the district court. Several cases from 
this court are cited which, however, do not sustain the 
point. We do not know of any rule which prevents a plain- 
tiff from recovering his costs in a case brought in the dis- 
trict court in the first mastance, unless it be in the case of 
an action whereof it appears a justice of the peace had 
jurisdiction. Section 621 of the code. Such is certainly 
not this case. 

We have gone over this record, and the extended and ex- 
haustive argument in support of the errors assigned, and 
have failed to see wherein it appears that the trial court 
erred to the prejudice of defendant. It is therefore recom- 
mended that the judgment of the district court be affirmed. 


Deurris and Lerron, CC. concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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IN THE MATTER OF THE APPLICATION OF GEORGE W. TIER- 
NEY FOR A LICENSE TO SELL MALT, SPILITUOUS AND 
VINOUS LIQUORS. 


Frrep Apri 21, 1904. No. 18,432. 


Liquor License. Under the provisions of section 1, chapter 50, Com- 
piled Statutes, the licensing board, upon the hearing of an ap- 
plication to grant a liquor license, must pass upon the character 
and standing of the applicant and his citizenship, and the board 
is without authority to delegate these functions to another per- 
son or corporation by issuing the license in the name of one 
shown to be not the real party in interest, upon the understand- 
ing that such person or corporation will select a person to con- 
duct the business under the license. 


Error to the district court for Douglas county: Lex S. 
ESTELLE, JupGr. eversed. 


Cooper & Dunn, for plaintiff in error. 
Charles Ogden and Hamilton & Maxwell, contra. 


KIRKPATRICK, C. 


This case is an application for a liquor license presented 
by George W. Tierney to the board of fire and police com- 
missioners of the city of Omaha. A remonstrance to the 
granting of the license was filed by I. J. Dunn, a resident 
taxpayer. The remonstrance was overruled by the board. 
and the license granted. An appeal from the action of the 
board was taken by Dunn to the district court, where trial 
resulted in a judgment sustaining the action of the board. 
From the judgment so entered the cause is brought to this 
court on error. 

The reimonstrance filed by Dunn with the board, omit- 
ting formal and certain immaterial portions, is in the 
language following: 

“3d. That said party is not entitled to a license for the 
reason that he is not the real party in interest, but is secur- 
ing said license to be used and controlled, not for himself, 
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but by the real party in interest, who is in fact securing, 
and who will control the said license if granted, to wit, the 
Storz Brewing Association.” 

At the hearing before the board, in lieu of all other evi- 
dence, an agreed statement of facts was presented, upon 
which the cause was submitted. - This agreed statement of 
facts is in the language following: 

“It is hereby stipulated by the said applicant and remon- 
strator that this application is made in the interest of and 
for the Storz Brewing Company, a corporation, of which 
said applicant is collector, said corporation being engaged 
in the brewing business; that the Storz Brewing Company 
has paid the license fee of $1,000 herein, and asks that the 
license be granted in the name of George W. Tierney, as a 
matter of convenience; that after the license is granted on 
this application, the Storz Brewing Company intends to 
place some proper person in charge of said saloon to op- 
crate the same under a business arrangement with the 
Storz Brewing Company, and who will run said saloon as 
his own business venture so far as the profits and losses of 
said business are concerned; that the Storz Brewing Com- 
pany will not be interested in the profits, nor responsible 
for the losses of said business; said party will be placed in 
charge of said saloon to run it under the license of said 
applicant, and will be required to pay the Storz Brewing 
Company the license money by said Storz Brewing Com- 
pany paid, and will be required to sell the beer of the said 
Storz Brewing Company, and to pay the rent of the build- 
ing on such terms as may be agreed upon between said par- 
ties. It is understood that the party placed in charge of 
said saloon under the arrangement referred to will take 
out a government license in his own name to sell liquor at 
said place.” 

But a slight examination of the agreed statement of facts 
quoted is sufficient to show that the license in question 
ought not to have been granted. Section 1, chapter 50, 
Compiled Statutes (Annotated Statutes, 7150), being a 
part of the statute governing the granting of liquor 


48 


706 NEBRASKA REPORTS. [Von 71 


In re Application of Tierney. 


licenses, provides that, before a license shall be granted to 
any person to sell liquor, a petition shall be presented to 
the licensing board, setting forth that the applicant is a 
man of respectable character and standing, and a resident 
of the state. The licensing board has no right to grant a 
license until it is made satisfactorily to appear that the 
person to whom the license is to be granted, and who is to 
run the saloon, is a man of respectable character and stand- 
ing, and that he is a resident of the state. It is disclosed 
by the agreed statement of facts that the man Tierney, in 
whose name the license is to be issued as a matter of con- 
venience, has no interest in the matter, but “that, if the 
license is granted on this application, the Storz Brewing 
Company intends to place some proper person in charge of 
said saloon to operate the same under a business arrange- 
ment with the Storz Brewing Company.” It is proposed 
to permit the brewing conipauy to select the man who is to 
conduct the saloon. The arrangenient contemplates in- 
vesting the brewing company with the function and re- 
sponsibility of passing judginent upon the character and 
standing of the man who is to conduct the business. The 
selection is to be made entirely by the brewing company. 
it is not only to determine his standing in the neighbor- 
hood wherein he resides, but is also to pass upon the ques- 
tion of his citizenship. We have experienced uo difficulty 
in coming to the conclusion that such an arrangement 
would be an apparent evasion of the statute. It amounts to 
an abdication by the board of its functions and legal pow- 
ers, Which are to become the regal garments of another in- 
stitution not recognized in the statute. It is not for us 
to deny that the brewing company is better qualified to 
decide whether an applicant has the character and stand- 
ing contemplated by the law, as well as decide the question 
of his citizenship. But to us it seems quite plain that the 
legislature decined it wiser to vest this power in a duly con- 
stituted and legal beard, whose identity and personnel 
would be matters of public knowledge, whose duties would 
be to receive applications, hear and entertain vemon- 
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strances, and bring to bear their own judgment and _ per- 
sonal and official-responsibility in deciding whether the 
applicant is shown to be qualified under the stutute to be a 
licensee. A liquor license is in the nature of a personal 
privilege, and the petitioners must represent the applicant 
to be such a person as the law permits to receive a license. 
The effect of the scheme disclosed by the agrecd facts is to 
issue a license in blank, to be hawked and sold by the brew- 
ing company, and to take from the board its power to de- 
termine the character and fitness of the applicant. This 
the law does not permit. 

It is contended on behalf of the applicant that, inasmuch 
as Tierney is a man of respectable character, the presump- 
tion must obtain that the brewing company will consult 
with him in the selection of the man to run the saloon who 
will have a respectable character. It is suggested that this 
court has said that the saloon may be run by an agent of 
the licensee, and that the-scheme disclosed by the record 
amounts simply to this. We do not see anything of merit 
in this suggestion. The parties have, as we have already 
seen, attempted to do something neither allowed nor cou- 
templated by the statute. The action taken by the li- 
censing board in overruling the renonstrance and granting 
the license, and the judgment of the district court upon the 
appeal are wrong and should be set aside. It is therefore 
reconunended that the judgment of the district court and 
the board of fire and police commissioners be reversed and 
set aside, and the liccnse canceled. 


LErron, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court and the fire 
and police comiissioners is reversed, and the license can- 
celed. 

REVERSED. 
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ZEBULINE H. SCHAFER, APPELLEE, V. PAUL J. SCHAFER, 
APPELLANT. 


Fitep Apri 21, 1904. No. 18,526. 


1. Divorce: Vacating Decree. The provisions of sections 602 of the 
code apply to divorce proceedings as well as to other proceedings 
in which it is sought, upon the grounds therein mentioned, to 
vacate or modify a decree or judgment after the term. 


2. Statute: ConsrrucTion: REPEAL By Imp ication. Repeals by im- 
plication are not favored, and a construction of a statute which, 
in effect, repeals another statute will not be adopted, unless such 
construction is made necessary by the evident intent of the 
legislature. 


Sections 1 and 2, chapter 49, laws of 1885, held to 
apply to the commencement of proceedings in the supreme court, 
and not to repeal section 602 of the code in its application to 
proceedings commenced in the district court to vacate a decree 
of divorce. 


$e 


_ 


. Petition: Surrictency. Petition for new trial under the provisions 
of section 602 examined, and held to state a cause of action. 


APPEAL from the district court for Douglas county: Guy 
R. C. Reap, Juper. Reversed. 


Burkett & Greenlee, for appellant. 


Geo. A. Magney, contra. 


KIRKPATRICK, C. 


On October 22, 1902, appellee procured to be entered 
by the district court for Douglas county a decvee of divorce 
in her favor, and against the appellant, awarding to her 
the custody of their three minor children, and enjoining 
appellant from in any way interfering with their custody 
and control. Appellant was a resident of the state of Cali- 
fornia, and made no appearance in the case until after the 
decree, service having been made upon him by publication. 
On the 18th day of August, 1903, appellant filed in the dis- 
trict court a petition asking a new trial under the pro- 
visions of section 602 of the code, and that he be allowed to 
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defend. The petition is of too great length to be copied 
herein, but it sets out facts which, if true, show that ap- 
pellee was a nonresident of the state at the time she pro- 
cured her divorce; that her allegation of residence was a 
fraud upon the court; and that the divorce was obtained 
upon unlawful, corrupt and perjured testimony of the ex- 
tremest character, and that appellant had an absolute de- 
fense to the cause of action set out in her petition; that 
appellant had no knowledge of the pendency of the proceed- 
ings for nearly a year, and until after the adjournment of 
the term; that the notice was fraudulently published in an 
obscure weekly paper in Douglas county, for the purpose - 
of preventing appellant from acquiring knowledge of its 
pendency; that the next day after the decree was entered, 
appellee crossed the river into Council Bluffs, Iowa, and 
there intermarried with one Beck, whose intimacy with 
appellee, it is alleged, was the cause of the separation of 
the parties, which occurred in California. Appellant, in 
his petition, brought himself fully and clearly within the 
provisions of section 602 of the code, authorizing the grant- 
ing of new trials after the term at which the decree was 
rendered. 

Appellee contends that, by the provisions of section 45 
and 46, chapter 25, Compiled Statutes (Annotated Stat- 
utes, 53869, 5370), all divorce proceedings are taken out of 
the provisions of section 602, and that, in proceedings 
to vacate or modify a decree of divorce, or to obtain a 
new trial in a divorce case, except in so far as it affects 
alimony or the custody of children, they must be brought 
within 6 months; and that, conceding all that appellant 
alleges in his petition to be true, and that the divorce was 
obtained by perjury, and that the court had no jurisdic- 
tion, yet, the court is powerless to grant appellant any 
relief. The doctrine contended for strikes us as mon- 
strous, and we are not inclined to accede to its correct- 
ness, unless the language of the statute is such as to 
make that construction imperative. The act relied upon 
by appellee in support of her contention was passed in 
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1885. (Laws, ch. 49.) It is composed of two sections, 
in the language following: 

“Section 1. It shall be unlawful for any person who 
shall obtain a decree of divorce to marry again during 
the time allowed by law for commencing proceedings in 
error or by appeal for the reversal of such decree, and 
in case such proceedings shall be instituted it shall be 
unlawful for the defendant in error or appellee to marry 
again during the pendency of snch proceedings, and a 
violation of this act shall subject the party violating it 
to all the penalties of other cases of bigamy. ‘ 

“Section 2. No proceedings for reversing, vacating, or 
modifying any decree of divorce, except in so far as such 
proceedings shall affect ouly alimony, property rights, 
custody of children, and other matters not affecting the 
inarital relations of the parties, shall be commenced un- 
less within six months after the rendition of such decree, 
or in case the person entitled. to such proceedings is an 
infant, a person of unsound mind, within six months, ex- 
clusive of the time of such disability.” 

From a careful reading of these sections, we are of 
opinion that they will not bear the construction sought 
to be placed upon them. Prior to the passage of this act, 
proceedings in error in all cases might be brought in the 
supreme court within one year. The legislature seems 
to have concluded that, so far as decrees of divorce were 
concerned, error proceedings, except as affecting children 
and property rights, should be commenced in the supreme 
court within six months, the time already limited for 
appeals, and to effectuate this purpose, enacted the sec- 
tions quoted. It is apparent to us that the sections re- 
ferred to will not bear the construction contended for. 
If any doubt existed as to the meaning of this enactment, 
we would be at liberty to look to the title of the act to 
aid the construction, which is in the following language: 

“An act to prevent the marriage of divorced persons 
during the time allowed for proceedings to reverse the 
decree of divorce, and during the pendency of such pro- 
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ceedings, and to fix the time within which such proceed- 
ings may be commenced.” 

The language used in the title, even if the meaning of 
the sections themselves were not clear, shows, beyond 
question, that the act was only intended to apply te 
proceedings commenced in the supreme court. 

Appellee contends that, because the act permits parties 
to murry after six months, if no proceedings to reverse 
have been commenced, therefore, it was intended to apply 
as well to proceedings commenced in the trial court; and 
that, being an act complete within itself, it repeals by 
implication the provisions of section 602. It is probably 
true that parties may marry again after six months from 
the date of the decree, if no error or appeal proceedings 
have been commenced; but there is no doubt that in so 
doing they must take their chances on having the decree 
yacated upon a proper application under the provisions 
of section 602, and, in such event, must bear the conse- 
quences that flow from a vacation of the decree, since all 
persons are charged with knowledge of the law. Repeals 
by implication are not favored, and a construction which 
results in an implied repeal of some other enactment 
should only be resorted to when made necessary by the 
evident intent of the legislature. In the case at bar there 
is no necessity to adopt such construction. The language 
of the sections quoted is plam, and we can not see that 
they deprive appellant of any rights granted by section 
602. 

It follows from what has been said that the trial court 
erred in sustaining the demurrer to the petition of ap- 
pellant, and it is therefore recommended that the judg- 
ment be reversed. 


Durrizé and Lerron, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED, 


at 
—_ 
bo 
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Harry L. MCCONNELL v. P. I. MCKILLIP. 
Firep Aprit 21, 1904. No. 13,308. 


1. Game Laws: Portce Power. ConstiruTionaL Law. Under the 
police power of the state, the legislature has power to declare 
property which may be used only for an unlawful purpose to be 
a public nuisance and authorize the same to be abated sum- 
marily by public officers, but, if property, of a nature innocent 
in itself and susceptible of a beneficial use, has been used for an 
unlawful purpose, a statutory provision subjecting it to summary 
forfeiture to the state as a penalty or punishment for the wrong- 
ful use, without affording the owner thereof opportunity for a 
hearing, deprives him of his property without due process of 
law. 


2. Act Unconstitutional. Section 3, article III, chapter 31 of the Com- 
piled Statutes, in so far as it provides for the seizure, forfeiture 
and transfer of title to property without providing for a hearing, 
held unconstitutional and void. 


Error to the district court for Boone county: JAMES 
N. Paul, JupGe. Affirmed. 


I, N. Prout, Attorney General, Noris Brown, William 
B. Rose and C. £. Spear, for plaintiff in error. 


H. C. Vail, contra. 


LeTTon, C. 


On the 3d day of August, 1902, P. E. McKillip, D. B. 
McMahon and W. E. Harvey were engaged in hunting 
prairie chickens in Boone county, in violation of the 
game law of 1901, using three shotguns. The deputy 
game warden, Harry L. McConnell, seized the three shot- 
guns, while they were so engaged in hunting prairie 
chickens. P. EH. McKillip was the owner of the guns, 
which were valued at the sum of $75. McKillip brought 
an action of replevin against the defendant, deputy game 
warden, for their possession. The case was tried to the 
district court upon an agreed statement of facts substan- 
tially as above stated. The court found for the plaintiffs 
and rendered judgment accordingly. The defendant 
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brings error to this court. The game warden claims the 
right to hold the guns under authority of section 3, article 
3, chapter 31 of the Compiled Statutes (Annotated Stat- 
utes, 3272), which is as follows: 

“All guns, ammunition, dogs, blinds and decoys, and 
any and all fishing tackle, in actual use by any person or 
persons while hunting or fishing in this state without 
license or permit, when such license or permit is required 
by this act, shall be forfeited to the state; and it is made 
the duty of the commissioner and every officer charged 
with the enforcement of this act to seize, sell or dispose 
of the same in the manner provided for the sale or dis- 
position of property on execution, and to pay over the 
proceeds thereof to the county treasurer for the use of 
the school fund.” 

ITe contends that the statute authorizing game wardens 
to seize and forfeit to the state all guns in actual use by 
persons hunting in violation of the game law is a valid 
exercise of the police power of the state, while the de- 
fendant in error contends that the aforesaid statutory 
provision violates the provisions of the 14th amendment 
to the constitution of the United States which declares: 
“Nor shall any state deprive any person of life, liberty, 
or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws,” and of section 3, article I of the constitution of the 
state of Nebraska, which provides: “No person shall be 
deprived of life, liberty or property, without due process 
of law.” 

The protection of wild animals suited for the purpose 
of food from indiscriminate slaughter by hunters has been 
the object of legislation from the most ancient times. The 
theory upon which the lawmaking power assumes to act. 
is, that all wild game belongs to the state in its sovereign 
capacity as a trustee for the whole of the public, and that, 
consequently, the state may, as a proper exercise of its po- 
lice power, adopt such rules and regulations with reference 
to its preservation, and such penalties with reference 
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to a violation of such regulations, as are necessary to 
accomplish the end desired—the preservation to the 
people of the state of the pleasure, sport and profit de- 
rived from the hunting, pursuit and capture of the wild 
animals living therein. 

In this case the defendant in error, McKillip, admits 
that it is within the power of the state, in the just ex- 
ercise of its police powers, to prohibit the killing of fish 
and game at certain seasons of the year, but denies that 
it, has the right to take his property from him and con- 
fiscate it to the state without giving hin his day in court. 
He contends that the police power in regard to the con- 
fiscation of guns, dogs, blinds, decoys and fishing tackle 
is upon exactly the same footing as the police power in 
regard to the regulation of the sale of intoxicating 
liquors, and that, since, before liquors which have been 
seized are destroyed, there must be a judicial determina- 
tion by a court as to whether the owner was engaged in 
unlawfully selling or keeping for sale intoxicating liquors, 
so there must be as to his property. He further contends 
that, since the statute contains no provisions for determ- 
ining whether the property was liable to condemnation 
for the criminal acts of those who had it in their pos- 
session, and since it merely authorized the game warden 
to seize the property without warrant or process, to con- 
demn it without proof, and to sell it as upon execution, 
it deprives the defendant of the property rights which are 
guaranteed to him by the constitution, 

The laws of the state of New York declare that any net 
or other means or device for taking fish found in the 
waters of the state, in violation of the laws for the pro- 
tection of fish, is a public nuisance, and authorize game 
constables to destroy such nets. Certain nets were seized 
and destroyed, and an action being brought against the 
officers for their value under these provisions, the court 
of appeals of the state of New York held that the declara- 
tion by the legislature that the nets or other devices found 
in the waters of the state are a public nuisance, is a valid 
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exercise of the legislative power; and that the further 
provision requiring the destruction of such nets, such 
destruction being an incident of the power of abatement 
of the nuisance, and not a forfeiture inflicted as a penalty 
upon the owner, is not in violation of the constitutional 
prohibition of taking property without due process of law ; 
but further held that that part of the act authorizing the 
destruction of nets found upon the shore was unconstitu- 
tional, since nets not found in the waters are not a nuis-. 
ance per se. Lawton v. Steele, 119 N. Y. 226. A writ of 
error being sued out to the supreme court of the United 
States from this judgment, that court affirmed the judg- 
ment of the supreme court of New York, and say, Mr. 
Justice Brown delivering the opinion: 

“The main, and only real difficulty connected with the 
act in question is in its declaration that any net, etc., 
maintained in violation of any law for the protection of 
fisheries, is to be treated as a public nuisance, ‘and may 
be abated and summarily destroyed by any person, and 
it shall be the duty of each and every protector aforesaid 
und every game constable to seize, remove and forthwith 
destroy the same.’ The legislature, however, undoubtedly 
possessed the power not only to prohibit fishing by nets 
in these waters, but to make it a criminal offense, and to 
take such measures as were reasonable and necessary to 
prevent such offenses in the future. It certainly could 
not do this more effectually than by destroying the means 
of the offense. * * * In this case there can be no 
doubt of the right of the legislature to authorize judicial 
proceedings to be taken for the condemnation of the nets 
in question, and their sale or destruction by process of 
law. Congress has assumed this power in a large number 
of cases, by authorizing the condemnation of property 
which las been made use of for the purpose of defrauding 
the revenue. Examples of this are vessels illegally reg- 
istered or owned, or employed in smuggling or other 
illegal traffic; distilleries or breweries illegally carried ou 
or operated, and buildings standing upon or near the 


716 NEBRASKA REPORTS. {Vou 71 


McConnell vy. McKilllp. 


boundary line between the United States and another 
country, and used as depots for smuggling goods. In all 
these cases, however, the forfeiture was decreed by judicial 
proceeding. But where the property is of little value, 
and its use for the illegal purpose is clear, the legislature 
may declare it to be a nuisance, and subject to summary 
abatement. Instances of this are the power to kill dis- 
eased cattle; to pull down houses in the paths of con- 
flagrations; the destruction of decayed fruit or fish or 
unwholesome meats, or infected clothing, obscene books 
or pictures, or instruments which can only be used for 
illegal purposes. While the legislature has no right ar- 
bitrarily to declare that to be a nuisance which is clearly 
not so, a good deal must be left to its discretion in that 
regard, and if the object to be accomplished is conducive 
to the public interests, it may exercise a large liberty of 
choice in the means employed. Newark & S. O. H.C. R. Co. 
v. Hunt, 50 N. J. Law, 308; Blasier v. Miller, 10 Hun 
(N. Y.), 485; Mouse’s Case, 12 Rep. (7 Coke) 63; Stone v. 
Jfayor, 25 Wend. (N. Y.) 157, 173; American Print Works 
v. Lawrence, 21 N. J. Law, 248, 23 N. J. ‘Law, 590.” Law- 
ton v. Steele, 152 U. 8. 133, 

The state of Wisconsin has an act substantially the 
same as that of New York, providing for the protection 
of fish and authorizing the destruction of nets, declaring 
the same to be public nuisances. In the case of Bitten- 
haus v. Johnston, 92 Wis. 588, the vali_ity of this pro- 
vision came before the supreme court of Wisconsin. The 
court say, it has been repeatedly said, neither the 14th 
amendment, nor any other amendment to the constitution 
of the United States, “‘was designed to interfere with the 
power of a state, sometimes termed its “police power,” 
to prescribe regulations to promote the health, peace, 
morals, education, and good order of the people, and to 
legislate so as to increase the industries of the state, de- 
velop its resources, and add to its wealth and prosperity.’ 
Barbier v. Connolly, 113 U. 8. 31; Mugler v. Kansas, 123 
U.S. 623; In re Kemmler, 136 U.S. 436, 448.” The court 
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further say: “The plaintiff, having voluntarily put the 
nets to an unlawful use which made them public nui- 
sances under the statute, is in no position to recover daim- 
ages from the defendants for having, as public officials, 
obeyed the law in abating the nuisance by seizing and 
destroying the nets. Of course, the plaintiff had his right 
of action to determine whether the nets were or were not 
in such unlawful use. We must hold that the plaintiff 
has not been deprived of his property without due pro- 
cess of law.” 

No case has been brought to our attention in which a 
court has construed a statute which provides for the 
seizure, forfeiture to the state and sale of property of the 
kind involved in this case, which has been used in viola- 
tion of the gaine laws. As a rule the statutes have de- 
clared nets and like devices, which can only be used in 
violation of law, to be public nuisances, and provided for 
their abatement by their destruction by public officers. 

The distinction between nets, which under the laws of 
the states providing for their destruction can only be 
used for an unlawful purpose, and fire arms which under 
the laws of this and other states may be used for many 
other purposes, innocent and lawful in their nature, is 
clearly apparent, and has been recognized by our legis- 
lature in the act under consideration. 

In section 1, article III of this act, the legislature of 
this state has provided: 

“every net, seine, trap, explosive, poisonous or stupe- 
fying substance or device used or intended for use in tak- 
ing or killing game or fish in violation of this act, is 
hereby declared to be a public nuisanee and may be 
abated aud summarily destroyed by any person, and it 
shall be the duty of every such officer authorized to en- 
force this act to seize and summarily destroy the same, 
and no prosecution or suit shall be maintained for such 
destruction; provided, that nothing in this division shall 
be construed * * * as authorizing the seizure or de- 
struction of fire arms, except as hereinafter provided,” 
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The provisions of this section as to nets and like de- 
vices are substantially the same as those contained in the 
game laws of New York and Wisconsin, heretofore re- 
ferred to, and with the conclusions of these courts with 
reference to laws of like nature, we have no fault to find. 
But there is a broad distinction between this section and 
section 8 under which the plaintiff in error justifies. 

The legislature has not declared a gun to be a public 
nuisance and has not ordered its destruction as an abate- 
nent of the same. The seizure of the property provided 
for by this section is evidently intended, not only to put 
it out of the power of the offending person to carry on 
the destruction of game by depriving him of the imple- 
ment of destruction, but also to operate as a penalty or 
punishment for an unlawful act committed by him. It 
is of the nature of a common law forfeiture of goods upon 
conviction of a crime. 

In feck v. Anderson, 57 Cal. 251, it appeared that the 
plaintiff had rented certain boats and nets to a Chinese 
fisherman; that the property was used in violation of a 
statute of the state which provided that all nets, seines, 
fishing tackle, boats and other implements used in catch- 
ing or taking fish in violation of the provisions of this 
chapter shall be forfeited, or may be seized by a peace 
ofticer of the county or his assistant, and may be by him 
destroyed or sold at public auction, upon notice posted in 
the county for five days. The conrt held that so much of 
the statute as authorized the property to be sold without 
judicial proceedings was unconstitutional and void. It 
will be noticed that boats were included, which were 
susceptible of a lawful use. 

Varden v. Jlount, 78 IKy. 86, was an action in conyer- 
sion to recover the value of certain hogs. The town or- 
dinance provided that it was the duty of the town marshal 
to take up hegs running at large upon the streets, to 
advertise them for three days, and to offer them at public 
sale to the highest bidder, and, after paying the expenses 
thereof, to pay over to the rightful owner the balance, if 
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any. The court held the right to forfeit “should not be 
extended beyond impounding the hogs. When that is 
done, the necessity for summary and precipitate action 
ceascs, and judicial proceedings looking to forfeiture 
may then properly begin,” and that the ordinance was 
unconstitutional. 

howry v. Rainwater, T0 Mo, 152, was an action to re- 
cover the value of a dining table. The defendant pleaded 
that he was a member of the board of police commission- 
ers of the city of St. Louis, and that under the statute it 
was his duty, when he had knowledge that there was a 
prohibited gaming table kept or used in the city of St. 
Louis, to issue a warrant directing some officer of the 
police force to seize and bring before him such gaming 
table, and made it his duty to cause the same to be pub- 
licly destroyed by burning or otherwise. These provisions 
were held unconstitutional and void. 

In Lawton ve. Stecle, 119 N. Y, 226, the supreme court 
of New York was of the opinion that it was only because 
the nets found in the water were a pnblic nuisance that 
they might be destroyed, and that if the destruction of 
the nets was intended as a penalty it was unconstitu- 
tional, and also that nets not actually found in the water 
could not be seized. “But,” say the court, “the legisla- 
ture can not go further. It can not deerce the destruc- 
tion or forfeiture of property used so as to constitute a 
huisance as a punishment of the wrong, nor even, we 
think, to prevent a future illegal use of the property, it 
not being a nuisance per se, and appoint officers to execute 
its inandate. - The plain reason is that due process ot law 
requires a hearing and trial before punishment, or before 
forfeiture of property can be adjudged for the owner’s 
misconduct. Such legislation would be a plain usurpa- 
tion by the legislature of judicial powers, and under guise 
of exercising the power of summary abatement of nuis- 
ances, the legislature can not take into its own hands the 
enforcement of the criminal or quasi criminal law. See 
opinion of Shaw, C. J., in Lisher c. MeGirr, 1 Gray, 1, aud 
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in Brown v. Perkins, 12 Gray, 89.” When the same case 
reached the supreme court of the United States, while 
the majority of the court held that the law in question 
was a valid exercise of the police power, Chief Justice 
Fuller, with whom concurred Mr. Justice Field and Mr. 
Justice Brown, filed a dissenting opinion, in which he 
says: “The police power rests upon necessity and the 
right of self protection, but private property can not be 
arbitrarily invaded under the mere guise of police regu- 
lation, nor forfeited for the alleged violation of law by 
its owner, nor destroyed by way of penalty inflicted upon 
him, without opportunity to be heard.” Lawton v. Stecle, 
152 U.S. 183, 144. 

In Sentell v. New Orleans & C. R. Co., 166 U. S. 698, it 
is said by Justice Brown: “But in determining what is 
due process of law we are bound to consider the nature 
of the property, the necessity for its sacrifice, and the 
extent to which it has heretofore been regarded as within 
the police power. So far as property is inoffensive or 
harmless, it can only be condemned or destroyed by legal 
proceedings, with due notice to the owner; but so far as 
it is dangerous to the safety or health of the community, 
due process of law may authorize its summary destruc- 
tion.” 

In Colon v. Lisk, 153 N. Y. 188, a later case than Law- 
ton v. Stecle, a statute, providing that every vessel unlaw- 
fully used in interfering with oysters planted in the 
waters of the state may be seized by the game protectors, 
and upon six days’ notice a justice might take evidence 
and, if found to be so engaged, the vessel should be or- 
dered sold and the preceeds paid to the commissioners of 
fisheries, game and forestry, was held unconstitutional, 
the court saying: “It is to be observed, in passing, that 
the use for which vessels and fixtures may be forfeited 
under this act docs not constitute a nuisance, either at 
common law, or under this, or any other statute. Nor is 
the property itself a nuisance. Hence, it is obvious that 
the validity of this act can not be maintained upon the 
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ground that either the act or the property is a public 
nuisance, and, consequently, that the legislature had the 
power to authorize its abatement.” 

In Chicago, B. & Yy. R. Co. v. State, 47 Neb. 549, 565, 
this court held: “The legislature can not, under the guise 
of a police regulation, arbitrarily invade private property 
or personal rights,” but it must appear to the court, 
when such regulation is called in question, that there is 
a “clear and real connection between the assumed purpose 
of the law and its actual provisions.” 

There is a clear and marked distinction between that 
species of property which can only be used for an illegal 
purpose, and which therefore may be declared a nuisance 
and summarily abated, and that which is innocent in its 
ordinary and proper use, and which only becomes illegal 
when used for an unlawful purpose. We know of no 
principle of law which justifies the seizure of property, 
innocent in itself, its forfeiture and the transfer of the 
right of property in the same from one person to another 
as a punishment for crime, without the right of a hearing 
upon the guilt or innocence of the person charged, before 
the forfeiture takes effect. If the property seized by a 
game keeper or warden were a public nuisance, such as 
provided for in section one, he had the right under the 
duties of his office at common law to abate the same with- 
out judicial process or proceeding, and the great weight 
of authority is to the effect that such common law rights 
have not been abrogated or set aside by the provisions 
of the constitution; but if the property is of such a nature 
that, though innocent in itself and susceptible of a bene- 
ficial use, it has been perverted to an unlawful use, and 
is subject to forfeiture to the state as a penalty, no person 
has a right to deprive the owner of his property, sum- 
inavily, without affording opportunity for a hearing and 
without due process of law. The usual course of proceed: 
ings in such ease has been either, as in admiralty and 
revenue proceedings, to seize the property, libel the same 
in a court of competent jurisdiction and have it con- 
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demned by that court, or, as in criminal matters, to arrest 
the offender and to provide that upon his conviction the 
forfeiture of the property to which the offender's guilt 
has been imputed, and to which the penalty attaches, 
should take place. These have been the methods of pro- 
cedure for centuries. No other has been pointed out to 
us in the brief of the plaintiff in error. We are therefore 
constrained to the opinion that, in so far as the section 
under consideration provides for the seizure, forfeiture 
and transfer of title to property without a hearing upon 
the guilt or innocence of its owner, it violates the con- 
stitutional provisions. Whether or not a forfeiture can 
he provided for as a punishment for crime under our con- 
stitution is a question not raised or decided in this case. 

We recommend that the judgment of the district court 
be affirmed. 


DuFrig and Kirkpatrick, CC,, concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HELEN L.. JONES Vv. ALICE S. DANFORTH. 
Firep Aprit 21, 1904. No. 13,362. 


J. Creditor’s Bill: ATTACHMENT: JturispicTrion. When a creditor’s bill 
is brought to set aside a cloud upon the title of property which 
-has been seized in an attachment suit against a nonresident 
debtor, the court will look at the entire record in the attachment 
case to see whether jurisdiction was obtained therein. If from 
all the affidavits the essential facts to confer jurisdiction appear, 
. the judgment will not be declared void. The defect in one affi- 
davit may be supplied by the other and, if enough appears from 

all, it is sufficient. 


9. Attachment: Process: JvpGgMEenxtT. A judgment rendered without 
substituted service on the defendant in an attachment case 
against a nonresident, whose property has been seized in this 
state, is merely erroneous aud not void. Darnell v. Mack, 46 Neb. 
740, followed. 
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: If it appears that service of summons 
has actually been made upon the defendant and that the time 
given him by the summons to answer has elapsed before judg: 
ment, the fact that an error was made in the return day of the 
summons is. merely an irregularity, which might have been taken 
advantage of by the defendant before judgment, but which does 
not render the judgment void. 


4. Deed: Recorp: Notice: STaTuTE or LimitaTIoNS. The recording 
of a fraudulent deed is not of itself, under all circumstances, 
sufficient to charge all parties with notice of the fraud. When 
accompanied with circumstances sufficient to put a person of 
ordinary intelligence and prudence upon inquiry which, if pur- 
sued, would lead to the discovery of the fraud, the statute begins 
to run from the recording of the deed, but not otherwise. Forsyth 
v. Easterday, 63 Neb. 887, followed. 


Error to the district court for Clay county: GEORGE 
W. Strusss, Juper. Affirmed. 


Thomas H. M. atters, for plaintiff in error. 
Joel W. West, contra. 


LETTon, C. 


This was a creditor’s bill brought by: Alice S. Danforth, 
as plaintiff, against Helen L. Jones, L. D. Fowler anid 
others. It appears that L. D. Fowler is the father of the 
defendant Helen L. Jones; that at one time he had been 
in partnership with one Cowles, the former husband of 
the plaintiff; that Cowles died in 1890, and, after his 
death in 1893, she loaned Fowler, who was then in the 
banking and farm toan business, about $8,000, Fowler 
giving his unsecured. promissory note for the same. That 
this note was renewed from time to time, and that, at the 
time the last note was given in 1901, Fowler gave her a 
second mortgage on some property in Omaha to secure 
the same, which property was afterwards taken by the 
foreclosure of the first mortgage, so that she received 
nothing upon the note. Fowler at one time resided in 
Clay county, Nebraska, afterwards moving to Omaha. and 
living there in 1893 when the money was loaned to him, 
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and is now a resident of Washington, D. C. In February, 
1902, Mrs. Danforth commenced an action in the district 
court for Clay county against Fowler, to recover the 
amount due upon the note, at the same time filing an 
affidavit for attachment and garnishment, alleging among 
the grounds therefor that the defendant was a nonresi- 
dent of the state of Nebraska, and that the affiant had 
good reason to believe and does believe that each of two 
corporations, named in the affidavit, within the county 
of Clay, have possession of property of the defendant 
I-owler, describing it. A writ of attachment and garnish- 
ment was issued by virtue of the affidavit, and was levied 
by the sheriff of Clay county upon numerous parcels of 
real estate and shares of stock as the property of the de- 
fendant L. D. Fowler. On the same day that the petition 
was filed, an affidavit for service by publication was made 
and filed in the case, which stated the object and prayer 
of the petition was to recover the amount due upon a 
promissory note, and “that the plaintiff has procured a 
writ of attachment in said action, by which it is sought 
to subject to the payment of said debt all the rights, 
credits, goods and chattels, lands and tenements of said 
L. D. Fowler, which may be found in said Clay county 
and state of Nebraska. Affiant further says that said de- 
fendant L. D. Fowler is a nonresident of Nebraska and 
that service of summons can not be made within this state 
upon him.” Summons was personally served upon Fow- 
ler in the District of Columbia by a person regularly ap- 
pointed to serve the same, no appearance was made by the 
defendant, and, upon the hearing on the 24th day of 
March, 1902, a judgment was rendered in the case for the 
amount due, and ordering the sheriff to proceed, as upon 
execution, to advertise and sell so much of the attached 
property as will satisfy the judgment and costs. After 
this judgment had been rendered, it appearing that the 
attached property had been transferred by Fowler to the 
defendants herein, this action was begun for the purpose 
of clearing the title to the attached property so that it 
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might sell to advantage under the order of sale. No 
consideration was paid by Mrs. Jones to Fowler for any 
of the property. 

The defendant contends that the evidence fails to show 
that the plaintiff was a judgment creditor of L. D. Fotv- 
ler. Her position is that the judgment was absolutely 
void for the reasons: First, that the summons was served 
after the return day: Second, that the affidavit on which 
the service was based failed to show the existence of 
vrounds for service by publication or personal service out 
of the state. 

For convenience, we will consider the second assign- 
- ment first. The argument of the defendant is that the 
lunguage of the affidavit for service by publication, “That 
the plaintiff has procured a writ of attachment in said 
action, by which it is sought to subject to the payment 
of said debt all the rights, credits, goods and chattels, 
lands and tenements of said L. D. Fowler, which may be 
found in said Clay county and state of Nebraska,” does 
not show that Fowler had any property in Clay county 
or in Nebraska, and, therefore, does not show that the. 
court had jurisdiction to enter a judgment in rem, and 
that it is equivalent to a declaration that the plaintiff 
would subject, under her writ, any property belonging 
to Fowler in Clay county or state of Nebraska, if he had 
any therein, and that, in order to be sufficient, it was 
necessary to state that property of Fowler had been 
taken under the writ or that he had property or credits 
in this state. 

It is questionable whether if this affidavit for publica- 
tion stood alone it would furnish the proof of sufficient 
facts to warrant service by publication, but the record 
shows that, upon the same day, an affidavit in attachment 
and garnishment was filed which alleged, in the language 
of the statute, that the affiant “has good reason to believe 
and does believe” that certain corporations within the 
county of Clay each has in its possession property of. the 
defendant L. D. Fowler, describing, specifically, the prop- 
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erty which it is charged each holds; and the record fur- 
ther shows, that an order of attachment was issued under 
the affidavit, and that, on the 11th day of February, the 
personal property described was attached, and that, on 
the 21st day of March, certain real estate of the defendant 
Fowler was also attached in Clay county. Judgement was 
rendered in the action upon the 24th day of March. At 
the time that judgment was rendered, the court fonnd 
that due and legal service of summons had been made 
personally upon the defendant. In Miller u. Kastman, 
27 Neb. 408, the facts were, that an action was brought 
in the district court for Otoe county to recover upon a 
promissory note. The defendant was a nonresident of 
this state. An affidavit for attachment was filed, setting 
forth, among other matters, that the defendant is a non- 
resident of the state of Nebraska, and that the affiant 
makes this affidavit for the purpose of procuring an order 
of attachment in said: action. The affidavit for publica- 
tion set forth the object of the action, that the defendant 
is a nonresident of the state of Nebraska, that service of 
summons can not be made upon the defendant within the 
state of Nebraska, and that affiant makes this affidavii 
for the purpose of procuring service upon said defendant 
by publication in manner prescribed by law. These affi- 
davits were filed when the action was begun. It was 
objected that the district court never acquired jurisdic- 
tion in the attachment proceedings, but the court say: 
“Jt will be observed that the affidavit complies sub- 
stantially with the statute and is sufficient. And in a 
case of this kind, the court will look at the entire record, 
and if it appear from all the affidavits before the court 
issuing the attachment that the essential facts to confer 
jurisdiction were duly sworn to therein, the judgment 
will not be declared void; therefore, even if the affidavit 
for publication was defective, the defect is supplied by 
the affidavit for attachment, and is thereby cured. The 
court, therefore, in any view of the case, had jurisdiction 
and its judgment is not subject to collateral attack.” 
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In Welch v. Ayres, 48 Neb. 326, it is held that the right 
to institute and prosccute.an action against a nonresident 
debtor for the recovery of money only, and to serve sum- 
mons upon him by publication under the third clause of 
section 77 of the Code, depends as much upon the ex- 
istence of the fact of the defendant’s ownership of the 
property within the state as upon the fact -of his. non- 
residence, and the existence of both facts is essential 
to the validity of the proceedings. That service by: pub- 
lication can only be had against a nonresident who has 
property in this state, and that it is proper and compe- 
tent for the court to hear testimony as to whether or not 
the defendant owned property in the state, to determine 
the question of jurisdiction. If it is clear, as is ‘held in 
that case, that the defendant: may show that he owns no 
property within this state, then jurisdiction does not de- 
pend alone wpon the averments in the affidavit for publica- 
tion. If the affidavits show even in inapt or unskillful lan- ° 
guage that the defendant has property in the state, and 
property is afterwards seized under the writ of attachment, 
then jurisdiction is complete. In this state the court ac- 
quires jurisdiction over the rem by its seizure, and failure 
to give the notice does not thereby cause the court to lose 
jurisdiction so long as the action remains pending. The 
main question raised has been discussed and the law set- 
tled by the well considered opinion of Commissioner 
IrVINE in Darnell v. Mack, 46 Neb. 740, in which it is held 
that a judgment rendered without substituted service on 
the defendant in an attachment case against a. nonresi- 
dent whose property has been seized in this state is merely 
erroneous and not void. See also Rachman v. Clapp, 50 
Neb. 648; Brown v. Bose, 55 Neb. 200. 

By the affidavit. for attachment and garnishment, the 
service of the notice upon the garnishee thereunder and 
the levy of the writ of attachment the plaintiff: acquired a 
lien upon the property of the judgment debtor ‘in this 
state. The return of the officer showing these facts was 
proper to be considered by the district court upon the 
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question of jurisdiction before the judgment was rendered. 
At the time of the rendition of the judgment, these facts 
were all before the court, it passed upon the question of 
service, and the judgment, so far as it subjects the at- 
tached property to its payment, is proof against collateral 
attack. 

As to the objection to the time of service of the sum- 
mons, it appears that the summons was issued to the 
sheriff of Clay county and was made returnable upon the 
fourth Monday after its date. The requirement of the 
statute is that it be made returnable upon the second 
Monday after the date thereof, and that, if issued to an- 
other county, it may be made returnable at the option of 
the plaintiff upon the third or fourth Monday after its 
date. The service was made and the summons returned 
within the time specified upon its face, but the argument 
of the defendant is that the clerk had no authority to 
extend the return day from the second until the fourth 
Monday, that his action in doing so was a nullity, and 
that therefore the summons was returned after the return 
day and was therefore wholly void. The question of the 
effect that the inserting of an erroneous return day in a 
summons has upon the service made under such circum- 
stances, was before this court in Ley v. Pilger, 59 Neb. 
561, and it was there held that this defect is merely an 
irregularity and does not render the process void. 

Where there is actual personal service of process upon 
the defendant, and the defendant does not appear and 
object on the ground of irregularity in the summons, and 
a judgment is rendered against him under such service, 
the judgment is not void but voidable, and is not open 
to collateral attack. It appears that Fowler was actu- 
ally served with the summons and that time was given 
him to answer. The fact that an erroneous date was 
mentioned as the date of the return of the summons 
might have been taken advantage of by him by proper 
motion. This not having been done, and a judgment 
rendered wherein the court considered the question of 
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service, its judgment in that respect is final. Gandy v. 
Jolly, 35 Neb. 711; Campbell Printing Press & Mfg. Co. 
v. Marder, 50 Neb. 288. 

The defendant’s second proposition is that the plain- 
.tiff’s action is barred by the statute of limitations, for 
the reason that the deed of conveyance of the real estate 
was dated April 17, 1897, aud was recorded in the office 
of the county clerk of Clay county upon April 23, 1897. 
This action was begun upon April 24, 1902, which was 5 
years after the recording of the deed. Onr statute pro- 
vides that an action for relief on the ground of fraud 
must be brought within 4 years, but the cause of action 
in such case shall not be deemed to have accrued until the 
discovery of the frand: The shares of stock in the cor- 
porations were transferred upon the books of the cor- 
porations in September, 1896. There is no evidence to 
show that the plaintiff had any knowledge of Fowler’s 
ownership of this stock before he transferred it, or of the 
transfer of the same until a short time before the beginning 
of this action. As to the transfer of such shares of stock 
she had no notice or knowledge, either actual or construct- 
ive, until within 2 years before her action was begun, 
and hence her right to reach the same has not been 
barred by the statute of limitations. 

As to the real estate, at the time the deed to the same 
was recorded, it was sent by Fowler from Washington, 
D. C., to the county clerk of Clay county for record and, 
after recording, was returned to him at the same place. 
There is no evidence in the record to show at what time, 
if ever, it was delivered to Mrs. Jones. When the deed 
was recorded, the property had only been conveyed to 
Fowler about 9 months previously. The parties were 
divided by the width of the continent. Fowler had not 
lived in Clay county for more than 6 years, and Mrs. 
Danforth was a resident of Los Angeles, California, and 
had never lived in Clay county. The note sued upon in 
the attachment suit was dated 37 days after the fraud- 
ulent transfer of the real estate was made, and nearly 18 
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months after the certificates of stock had been trans- 
ferred. At the time the note was given, Fowler stated to 
the plaintiff that the Omaha property was all that he had 
and all that he could give her. The rule undoubtedly is, 
in this state, that, in an action brought more than 4 years 
after the recording of a conveyance seeking to set the 
same aside as fraudulent, the plaintiff must show that 
the circumstances were not such as to put a person of 
ordinary intelligence and prudence upon inquiry which, 
if pursued, would lead to a knowledge of the fraud. The 
recording of a deed is a circumstance strongly tending 
to show knowledge or the means of knowledge, but the 
circumstances of each case must govern. The same strict- 
ness is not to be enforced where the parties live at a 
distance from the county where the real estate lies, and 
where the plaintiff in the case had no knowledge that any 
property stood in the name of the judgment debtor in 
that county, as where both parties live in the county 
where the land lies, or are so situated in other respects 
ihat knowledge could fairly and reasonably be presumed 
from all the circumstances of the ease. There may be 
circumstances under which the recording of a fraudulent 
deed to his real estate by a debtor is sufficient to put the 
- ereditor upon inquiry which, if pursued, would lead to 
the discovery of the fraud, and thereby amount to a dis- 
covery of the fraud sufficient to set the statute in motion, 
but the fact of the recording of the fraudulent deed is not 
of itself alone sufficient to charge the creditor with 
notice of the fraud. That part of the syllabus in Gilles- 
pie v. Cooper, 36 Neb. 775, as follows: “It seems that 
the fraud, within the meaning of said ‘section 12, is dis- 
covered when the fraudulent deed is recorded in the 
county where the debtor lives,” is disapproved, and the 
rule followed which is announced in Forsyth v. Faster- 
day, 63 Neb. 887, as follows: “The recording of a fraud- 
ulent deed is not of itself, under all circumstances, suffi- 
cient to charge all parties with notice of the fraud. When 
accompanied with circumstances sufficient to put a person 
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-of ordinary intelligence and prudence upon inquiry, 
which, if pursued, would lead to a discovery of the fraud 
the statute begins to run from the recording of the deed, 
but not otherwise.” 

In this case, where the creditor and debtor lived 5,000 
miles apart, and the property which was fraudulently 
conveyed was situated in Nebraska, where neither resided, 
where the evidence showed that the debtor had owned 
the property only a few months before the transfer, and 
stated to the creditor, at the time he executed the note 
which was sued upon, that he had no other property ex- 
cept that upon which he was then giving her a second 
mortgage, where some degree of trust and confidence be- 
tween the parties might exist from the former close busi- 
ness relations of the plaintiff’s former husband with the 
debtor, and where it is proved that the plaintiff had no 
actual knowledge of the fraudulent transfer until a short 
time before the beginning of this action, her right to 
bring the same has not been barred by the statute. 

The defendant’s third proposition is that the plaintiff 
was a subsequent creditor and, under the state of plead- 
ings and evidence, is not entitled to relief against the 
defendants. This argument is based upon the fact that 
the fraudulent conveyances were made a short time before 
the giving of the note which was afterwards merged in 
the judgment, and upon the theory that the giving of the 
new note paid the antecedent debt, and, consequently, 
made the plaintiff a subsequent creditor who would have 
no right to complain of any voluntary conveyance made 
by the debtor before the debt was contracted. It seems 
to us that this contention merits slight consideration. 

It is nowhere alleged in the defendant’s answer that 
the debt which existed, at the time of the transfers com- 
plained of, had been fully settled and discharged by Fow- 
ler, at the time of the giving of the new note; and it is 
clear that, where a note is merely given in renewal of a 
former note, this fact does not change the relations be- 
tween the parties with reference to a fraudulent transfer 
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of his property by the debtor. “According to the general 
doctrine a promissory note, thongh negotiable, given by 
a debtor to his creditor, does not operate as payment of 
2 preexisting indebtedness, in the absence of an agree- 
ment between the parties that it shall so operate.” 22 
Am. & Eng. Ency. Law (2d ed.), 555, and cases cited. 
That this note was taken in payment of the debt has 
neither been pleaded nor proved, and hence this conten- 
tion can not be sustained. 

For these reasons, we recommend that the judgment of 
the district court be affirmed. 


DUFFI£ and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Henry C. Cuter ®T Al, APPELLEES, Vv. N. H. MEEKER 
ET AL., APPELLANTS. 


Firep Aprit 21, 1904. No. 13,535, 


1. Decedent’s Estate: Lanps Unper Contract or Purcnase. The in- 
terest of a vendee in possession of real estate under a contract of 
sale, part of the purchase price of the land having been paid, at 
his death, descends to his heirs, and does not pass to his ad- 
ministrator. It is alienable, descendible and devisable in like 
manner as if it were real estate held by a legal title. 


2. Action to Quiet Title: Dower: Trusts. Where, by the mutual 
consent of the heirs and the widow of a deceased vendee in pos- 
session under contract of sale of school lands from the state of 
Nebraska, the equitable interest therein has been treated as if it 
were real estate of which the decedent died seized, and dower 
therein has been assigned to the widow, a deed issued to her 
in her own name by the state for the portion of the land assigned 
to her as dower, upon her payment of the balance due pro tanto 
under the contract, creates no new right in her as against the 
heirs; the title she thereby acquired inures to their benefit and, 
in equity, she took the legal title only as trustee for them, 
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APPEAL from the district court for Cass county: PAu 
JESSEN, JUDGE. Affirmed. 


Byron Clark and Samuel M. Chapman, for appellants. 


C. 8. Polk and O. B. Polk, contra. 


LETYON, C. 


Martin B. Cutler, a resident of Cass county, Nebraska, 
died on the 29th day of March, 1885, intestate, leaving 
a widow, Gertrude Cutler, and two sons, Henry C. Cutler 
and George H. Cutler, his only heirs. Prior to his death, 
Martin B. Cutler had purchased from the state of Ne- 
braska 520 acres of school lands in Cass county, and had 
made the first payment of one-tenth upon the principal, 
and also part of the interest upon the deferred payment, 
the balance of the principal not being due until 20 years 
from date of purchase. Under the contract he was bound 
to pay the interest at 6 per cent. per annum anually, in 
advance, upon the deferred payments, until the principal 
became due. At the time he died, Cutler was in posses- 
sion of the 520 acres of land referred to, and also was 
seized in fee of a 10 acre tract of timber land adjoining 
the same. After his death, letters of administration were 
vranted in the probate court of Cass county to his widow 
and his oldest son, as joint administrators, upon a peti- 
tion for administration signed by Gertrude Cutler and 
George H. Cutler, which alleged, among other things, that 
Martin B. Cutler died seized and possessed of real and 
personal estate, consisting of farm lands, live stock and 
implements. On the 11th day of July, 1885, an inventory 
was filed in the county court of Cass county, signed and 
sworn to by George H. Cutler and Gertrude Cutler, de- 
scribing the real estate as in the petition. and sctting 
forth its value as if held in fee. 

On the 9th day of September, 1885, the petition of Ger- 
trude Cutler was presented to said county court, alleging 
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that Martin B. Cutler died seized of real estate, described 
as in the petition. That the heirs, and the only persons 
interested in said lands, are George H. Cutler and Henry 
C, Cutler. That she is entitled to dower in all of said 
lands; and her right thereto is net disputed by the said 
heirs or any person claiming under them or either of 
them. On the next day, the court rendered a decree, after 
finding that said Gertrude Cutler is the widow of the 
deceased, and ordering that she be endowed of one-third 
part of the premises described in the petition of said 
Gertrude Cutler, and appointing commissioners to assign 
dower. The commissioners appointed to assign dower 
duly acted, and made their report setting apart the 200 
acres of land in controversy to Gertrude Cutler as her 
dower in the estate of Martin B. Cutler. On the 238d day 
of December, 1886, a decree of confirmation of the report 
of the commissioners was rendered by the county court, 
and it was “ordered that said Getrude Cutler have the 
use and possession of the land so assigned during her 
life.” 

On the 27th day of June, 1887, the administrators, Ger- 
trude Cutler and George H. Cutler, having filed their 
final report, the county court, after due notice given, 
found that the residue of personal property in the hands 
of the administrators was $4,106.40, and found further 
that the deceased died seized of all the real estate hereto- 
fore mentioned; that he left surviving him Gertrude Cut- 
ler, his widow, George H. Cutler and Henry ©. Cutler 
his only heirs; and ordered ‘that the residue of the per- 
sonal estate be assigned to the widow and the heirs, one- 
third part to each, and that the real estate be assigned to 
the two sons, to each an undivided one-half, subject, how- 
ever, to the assigned dower rights of Gertrude Cutler. 
After the assignment of dower had been made to the 
widow, the remaining land was divided between the two 
sons by agreement, and each took possession of his share, 
the widow taking possession of the laud assigned to her 
as dower. Kach of the sons paid the balance remaining 
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due to the state of Nebraska upon the respective tracts 
occupied by them, and Gertrude Cutler kept up the inter- 
est payments and finally made final payment to the state 
of Nebraska upon the 200 acres of land occupied by her. 
A deed was issued to her in her own name, as grantec, by 
the state of Nebraska for said lands, dated on the 25th 
day of October, 1897. Gertrude Cutler afterwards died, 
leaving a last will and testament by which the 200 acres 
of land were devised to the defendants. Henry C. Cutler 
and George H. Cutler brought an action in the district 
court for Cass county, setting forth the facts substan- 
tially as above, and praying that a judgment be entered 
finding that they are the owners of the 200 acres of land; 
that Gertrude Cutler, by the conveyance which she re- 
ceived from the state of Nebraska, took the legal title 
to the land in trust for their use, and asking that title 
be quicted in them as against her devisees, the defendants. 
The defendants, claiming under the will of Gertrude Cut- 
ler, asserted that, since Martin B. Cutler was 2 years in 
default at the time of his death, he had forfeited his right 
to the contract of purchase of the land; that the land was 
divided and that, by the subsequent payment by Gertrude 
Cutler of the full amount due upon said land and the 
conveyance of the same to her by the state of Nebraska, 
she took and received a perfect title in fee to the premises. 
They further claim by adverse possession. 

The facts in this case are virtually undispnted. At the 
time of the death of Martin B. Cutler, he was possessed 
of an equitable interest in the tract of land purchased by 
him from the state of Nebraska. Under the law in this 
state, his widow had no right to dower in this equitable 
estate. Crawl v. Harrington, 33 Neb. 107; Jlall v. Crabb, 
56 Neb. 392. He was not seized in fee of the premises, 
but had merely an equitable estate, subject to be defeated 
by forfeiture for nonpayment of interest at any time. 
At the time of the final settlement of Cutlerv’s estate, there 
was in the hands of the administrators the sum of $4,106.- 
40. There was afterwards paid by the heirs and Gertrude 
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Cutler, severally, to the state of Nebraska, in full for the 
balance remaining due upon the whole 520 acres of land, 
$3,624.14, so that the whole amount necessary to be paid 
to the state, in order to procure a perfect title in fee 
simple to the whole tract of land, was in the hands of the 
aduiinistrators before final settlement of the estate, and 
night have been applied for that purpose. This was not 
done, but all parties interested in the estate elected to 
treat the equitable interest in the lands as if the decedent 
had died seized in fee of the same. 

As to the contention of defendants, that the interest of 
Martin B. Cutler was forfeited at the time of his death, 
and that the state recognized Mrs. Cutler as the owner 
of the title, it is clear from the evidence that the state 
always recognized the title of Martin B. Cutler, and did, 
in fact, waive the forfeiture. No resale was ever had to 
Mrs. Cutler, and all the rights that the state recognized 
or gave her were based upon the contract with her hus- 
band. The deed which was issued to her was issued after 
an abstract of the probate proceedings, whereby the 200 
acres were set apart to her had been sent to the land de- 
partment of the state, and was made in accordance there- 
with. The receipts given upon the payment of interest 
show that the land was “sold to M. B. Cutler,” and the 
letters and proceedings of the commissioner of public 
lands and buildings show that the state authorities ex- 
ecuted the deed to her, believing ‘that she had the right 
to complete the contract of purchase of Martin B. Cutler, 
and to receive a decd to the premises by reason of the 
same being awarded to her, as they mistakenly thought, 
by a deeree of court. 

Whatever rights, then, Mrs. Cutler had to the land she 
acquired through her husband’s contract, and not ad- 
versely to it, and the right of her devisees, must be meas- 
ured by that standard. 

What was the actual and true interest of the heirs and 
the widow in the real estate at the death of Martin B. 
Cutler? Was it a mere personal interest that went to the 
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administrator or did it descen:! to the heirs? 1s it of the 
nature of real or personal estate? Hf it descended to the 
heirs upon the death of Martin B. Cutler, they alone had 
the right to receive the decd from the state of Nebraska. 
In an early case in the supreme court of the Cnited States 
this question was considered and the court say: Where 
an agreement is made to sell land, upon the execution of 
notes for the price and the title-len, the vendor holds 
the legal title as trustee for the vendee, and the vendee 
is a trustee for the vendor as to the purchase money. “The 
seller under such circumstances has a vendor's lien. The 
equitable estate of the vendee is alienable, descendible and 
devisable in like manner as real estate held by a legal 
title. The securities for the purchase money are person- 
alty, and in the event of the death of the vendor, they ge 
to his personal representatives.” Lewis ¢. Mairkins, 23 
Wall. (U. S.) 119, 126. See also oone v. Chiles, 10 Pet. 
(U.S.) *177, *225; 2 Story, Equity Jurisprudence (13th 
ed.), sec. 1212; Hardin v. Boyd, 5 Sup. Ct. Rep. 771; Dor- 
sey v. Hall, 7 Neb. £60; 1 Dowshitz, Land Titles, sec. 28; 
2 Jones, Liens (2d ed.), sec. 1108, and cases cited. 
This rule is recognized in the stalutes of this state. 
Section 329, chapter 23, Compiled Statutes (Annotated 
Statutes, 5178), provisies that, where any person who is 
bound by any contract to convey real estate shall die be- 
fore making the conveyance, the person entitled thereto 
may bring specific performance to fafoes the performance 
of the contract by the heirs, devisec:: ov personal represent- 
atives of the deceased party who masie the contract; and 
section 335, chapter 238, Compiled Statutes (Annotated 
Statutes, 5184), provides that, if the person to whom the 
conveyance was to be made shovld die before the com- 
mencement of proceedings or Lefere the conveyance is 
completed, any person who would have heen entitled to the 
estate under him as heir, devisee or otherwise, in case the 
conveyance had been made according to the terms of the 
contract, or the executor or adininistrator of such de- 
ceased person for the benefit of the person who was entitled 
50 
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to it, may commence such proceedings or may prosecute 
the same if already commenced, and the conveyance shall 
thereupon be so made as to vest the estate in’ the same per- 
son who wonld have been so entitled to it or in the executor 
or administrator for his benefit. 

Also sections 94 to 98 inclusive of chapter 23, Compiled 
Statutes (Annotated Statutes, 4968-4972), provide that, if 
a deceased person at the time of his death was possessed of 
a contract for the purchase of land, his interest in such 
land and under such contract may be sold on the applica- 
tion of his executor or administrator in the same manner 
as if he had died seized of such land, and provide for pro 
ceedings by the administrator or executor whereby such 
sale ray be made. 

In Hovorka v. Havlik, 68 Neb. 14, it was contended by 
the plaintiff in error that a contract for the purchase of 
school lands from the state is personal property, the title 
to which passes to the adininistrator, and that he has the 
right to sell it the same as other personal property «o 
the deceased. But this court say, after citing the statu- 
tory provisions: 

“This statute, as we understand, was borrowed from the 
state of Michigan, and had as early as 1863 received a 
construction by the supreme court of that state by which 
it was held that ‘under our probate system an adininis- 
trator can not sell the interest of the estate in an execu- 
tory contract for the purchase of lands, except as real 
estate and after liveuse.” Buster ve Robinson, 11° Mich 
519. Dut even in the absence of this statute and of its 
constrnction by the supreme court of Michigan, we can - 
not believe that it was the intention of the legislature that 
valuable landed estates, held by the decedent under a 
coutract of purchase, should pass to the administrator, 
to be disposed of by him in the same manner as the goods 
and chattels coming to his possessiou. There are nu- 
iierous cases where valuable farms and other property arc” 
held under contract of purchase. The decedent and his 
family may have lived upon the property for years; the 
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purchase price may have been mostly paid; and it would 
be so unusual and unjust to allow the administrator to 
claim title to this property, and a right to dispose of it as 
personalty coming to his hands, without a showing that it 
was necessary in the settlement of the estate, that a statute 
authorizing such a procedure should be the only authority 
of this court to declare it to be the law.” 

“An equitable right to have a conveyance of land in fee, 
an equity of redemption, goes to the heir as land held in 
fee, though the statute of descents may only speak of 
land of which the decedent died seized.” 1 Dembitz, Land 
Titles, sec. 28. 

The heirs of a vendee in possession under a contract of 
sale of real estate are not possessed of “an estate of in- 
heritance” at common law, hence, as we have seen, the 
widow of the deceased is not legally entitled to be en- 
dowed thereof. The right of their ancestor is merely 
in equity and though liable to be defeated by nonper- 
formance of the contract on his part and cousequent for- 
feiture, if the terms of the contract so provide, still it ts 
in equity considered as real estate and, on his death, de- 
seends to his heirs. 

In what position then do the defendauts stand? Upon 
the death of Martin B. Cutler, the equitable interest in 
the lands of which he was possessed under the contract of 
purchase descended to his sons. 

Gertrude Cutler, by the assent of the heirs, procured 
the 200 acres of land in controversy to be set apart to 
her as her dower, all parties treating the equitable estate 
as a legal one of which Cutler died seized. She entered 
into possession and paid out upon the contract, under 
the rights given thereby to Martin B. Cutler. While she 
took the title to the land in her own name, she could 
not assert it as against the true owners, it inured to their 
benefit and, though nominally the holder in fee, in equity, 
she held the legal title only as a trustee for them, and 
they were entitled to have their title quieted as against: 
her devisees. 
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The judgment of the district court quieting the title in 
the heirs is correct and should be affirmed. 


Durrif and Kirkpatrick, CC., concur. 


By the Court: For the reasons state in the foregoing 
opinion, the judgment of the district court is 


APFIR MED. 


. 
\ 


Grorce FE. Barker EY AL Y. Bert G. WIDEELER. 
Firep Aprit 21, 1904. No. 13,538. 


1. Official Bond: Streties: Action. Under the provisions of sections 
29 and 643 of the code, when an officer in this state by miscon- 
duct or neglect of duties renders his sureties liable on his official 
bond, any person who is by law entitled to the benefit of the 
security may sue upon the bond in his own name. 


2. Statutes: Construction. The sections of statutes which require 
the giving of official bonds, which prescribe the form of the same 
as to being joint or several, which state the conditions thereof 
and designate the persons for whose use they are given, and 
statutes which provide the manner of procedure in actions upon 
such bonds, and in whose names such actions are to be brought, 
are in pari materia and must be construed together. 


3. Cfficial Bonds: Jotnr anp Severat: Action. Since the form of an 
official bond must be joint and several, a person injured by the 
misconduct of a public officer may bring a several action upon 
the officer’s bond to recover his damages. 


Error to the district court for Douglas county: IRVING 
I’, BAXTER, JUDGE. Affirmed. 


BH. J. Cornish, for plaintitfs in error. 
Isaac Adams and J. P. Breen, contra. te 


LeErron, C. 


This case has already been before this court three times. 
See Wheeler v. Barker, 51 Neb. 846; Barker v. Wheeler, 
60 Neh. £70, and Barker v. Wheeler, 62 Neb. 150. After 
it was remanded to the district court for the third time, 
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a fifth amended petition was filed by the plaintiff, aud 
the defendants moved to strike this petition from the files, 
for the reason that the allegations of the same constitute 
2 different cause of action from those contained in the 
original petition; that James W. Eller, the principal upon 
the bond, was made a party to the action in the original 
petition, whereas, the said Eller is not named as a party 
in this petition; and that in the original petition it was 
alleged that the money in controversy came into the hands 
of Filer as county judge, by virtue of his office, whereas 
iu this petition it is alleged that the money was received 
by color of his office. This motion was overruled, where- 
upon the defendants filed a demurrer, for the reason that 
there is a defect of parties defendant, in this, that it ap- 
pears that this is an action upon the official boud of one 
Kiler, county judge, the liability of these defendants be- 
ing simply ‘as sureties thereon. That, at the beginning 
of the action, Eller was made a party herein, pleading was 
filed by him, and trial had in part, and that Mller is a 
necessary party defendant. Defendants further demur on 
the ground that the facts stated are not sufficient to con- 
stitute a cause of action. This demurrer was overruled by 
the court; defendants elected to stand thereon, and judg- 
ment was thereupon rendered in favor of the plaintiff upon 
the pleadings. This is an error proceeding brought to re- 
view the action of the district court. After this action was 
dismissed as against Eller, a separate suit was brought 
against him to recover upon the same cause of action, 
and a judgment rendered therein. This judgment is 
pleaded in the fifth amended petition. 

The main question is, can a party injured by the mis- . 
conduct of a public officer bring a several action against 
_ the sureties on the official bond of such officer? The argn- 
ment of the plaintiffs in error is substantially as follows: 
That at common law an action upon a bond could only be 
brought by the obligee therein. That the right to bring 
an action by a private person in his own name upon a 
bond, the obligee of which is the state or county, is granted 
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solely by the provisions of section 643 of the code. That 
this section provides solely for a joint action against the 
principal and sureties; that the action must be prose- 
cuted against all of the obligors, and that, since Eller the 
principal is not made a party in the petition under con- 
sideration, there is a defect of parties defendant which 
may be taken advantage of by demurrer. This contention 
of the plaintiffs in error is to some extent supported br 
the decision in the case of Aucker vr. Adams & Ford, 23 
Ohio St. 543, which holds that section 566 of the code of 
Ohio, of which section 643 of our code is a copy, prescribes 
the only manner in which persons injured by the official 
neglect or misconduct of a justice of the peace can have 
vedress by action in their own names on the official bond 
of the justice. That the only form of action authorized 
hy said section is a joint suit against all the obligors in 
the bond, and that, where a joint suit is the only remedy, 
it is error under the provisions of section 371 of the Ohio 
code, which is the same as section 429 of the Nebraska 
code, for the court to render a several judgment against 
one or more of the defendants, leaving the action to pro- 
ceed against the others. He also cites Albertson vr. State, 
9 Neb. 429, and Ryan vr. State Bank, 10 Neb. 524. Albert- 
son v. State was an action brought against the county 
treasurer upon his official bond by the state of Nebraska, 
to recover a balance due the state upon taxes. The court 
held that the provisions of sections 29, 32 and 648 of the 
code cover two classes of cases, the one where the security 
is taken to protect the right of the public, and the other 
where it is taken to protect the rights of individuals—sec- 
tion 6438 applying to private persons and section 32 to 
actions by the public. In Ryan v. State Bank, the Ohio 
case is cited, and it is said: “On the trial of a Joint action 
against the principal and sureties on an official bond, the 
judgment may be against any number of the defendants, 
as the testimony warrants. But several actions on such 
bond can not be maintained.” The case of Auker v. Adams 
& Ford, supra, was decided by the supreme court of Ohio 
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in 1873; Albertson v. State was decided in 1879, and Ryun 
r, State Bank was decided in 1880. 

At the time these actions were brought, the statute 
of this state required joint bonds to be executed by public 
officers, and joint action brought upon the bonds could, 
therefore, alone be maintained. In 1881, however, the 
legislature of this state enacted an entirely new act with 
reference to the subject of official bonds, section 38, chapter 
10 of which is as follows: 

“All official bonds of countv * * * officers must be 
in form, joint and several, and made payable to the county 
in which the officer giving the saine shall be clected or 
appointed, in such penalty and with such conditions as 
required by this act, or the law creating or regulating the 
duties of the office.” 

The plaintiff in error contends that, since this act 
did not expressly repeal or amend section 6438 of the code, 
the provisions of that section are still in effect, and that, 
while the form of the bond is required to be joint and 
several, yet, since no additional rights have been given 
to private persons to sue upon an official bond in their own 
name than those prescribed by section 643, no action can 
be maintained other than a joint action against all the 
obligors to the bond. 

The sections of the code cited by the plaintiff in error 
are substantially the same as those contained in the first 
Ohio code adopted in 1853. Before the enactment of this 
code, an action upon a bond under the common law could 
only be brought by the obligee. The object of these pro- 
visions was in accord with the general line and purpose 
of the reformed procedure, which was to simplify and 
modify the technicalities of the common law procedure and 
furnish a more simple and speedy remedy to litigants. 
The provisions, that all actions should be brought by the 
real party in interest and that any person injured by 
neglect of duty of an officer might bring an action in his . 
own name upon the bond, were intended to supersede the 
necessity of suing upon the bond in the name of the 
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obligee. As is held ia Aucker v. Adams & Ford, supra, 
these provisions, while allowing a suit to be brought by a 
private person in his own name upon an official bond, 
did not change the character of the contract entered into 
by the sureties from a joint contract to a several contract, 
und, consequently, a joint action had to be brought upon 
the joint bond. 

Are the provisions of section 648 exclusive? Mr. Kin- 
kead in his work on Code Pleading (vol. 1, sec. 346), 
speaking of the Ohio code, says, “The correct construction 
to be placed upon section 4,993 of the code is believed to be 
that, in all cases where an individual has suffered an in- 
jury by the failvrc of an official to perform official duty, 
he may maintain au action upon the bond of such official.” 
Section 4,993 of the Chio code contains the provision that 
actions must be presecuted in the name of the real parties 
in interest. And in i dates, Pleadings, Parties and Forms 
Under the Code, p. 7, it is stated, that the Ohio reports 
wre full of cascs brought by individuals upon official bonds 
of public officers. This court has also held that one not 
i party to a bond may nuiintiin an action thereon, when 
such bond was executed for his benefit. Pickle Marble & 
Granite Co. vr. McClay, 54 Neb. 661; Sample & Son v. Hale. 
34 Neb. 220; Lyman v. City of Lincoln, 38 Neb. 794; Kauf- 
mann v. Cooper, 46 Neb. 644; Doll v. Crume, 41 Neb. 655; 
Hickman v. Layne, 47 Neb. 177; Fitegerald v. McClay, 47 
Neb. 816; Rohman v. Gaiser, 58 Neb. 474. In 17 Am. & 
Ing. Ency. Law (1st ed.), 527, note 2, it is said: “Onder 
ile general code provisions, the obligee in a bond can 
sue for all liabilities thereundcr, while each person to be 
secured thereby may sue in his own name as the real party 
in interest for any liability to himself.” Citing cases from 
Kansas, Kentucky, Louisiana and New York. See also 
Pomeroy, Code Remedies (4th ed.), secs. 77, 79, 104. It 
would seem that a liberal construction of the broad terms 
of section 29 of the code, providing that all actions shall 
he brought in the name of the real party in interest, with 
a few exceptions, would hold that these provisions are not 
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limited and confined by the provisions of section 643, and 
that, independent of the provisions of said section, a per- 
son belonging to the class for whose benefit an official 
bond is given, and who has been injured by the negligence 
ov misconduct of the principal upon the bond, has a right 
to sue upon the same in his own name as being the real 
party in interest. 

Aside from these considerations, however, under the 
principle of statutory construction, that statutes in puri 
materia are to be construcd together, all acts of the legis- 
lature upon the same general subject matter must be con- 
strned as part of a single plan, and later statutes are to be 
considered as supplemeutary or complementary to the 
earlier enactinents. In the passage of each act, the legis: 
lature must be supposed to have had in mind the existing 
legislation on the same subject and to have shaped its 
uew enactment with reference thereto. Black, Interpreta- 
tion of Laws, sec. 86. The sections of statutes which re- 
quire the giving of official bonds, which prescribe the form 
of the same as to being joint or several, which state the 
conditions thereof and designate the persons for whose use 
they are given, und statutes which provide the manner of 
procedure in actions upon such bonds and in whose names 
such actions are to be brought are in pari materia and 
niust be construed together. This being the case, a reason- 
able construction of the code provisions, including section 
43, together with the provisions of the statute of 1881, 
would require that the provision requiring the form of 
the bond to be joint and several in the latter statute modi- 
ties the provision of section 643, so that the law in regard 
to the right of an individual to bring this action in his 
own name, while not expressly amended or repealed, is 
still left in force, and the action may be brought against 
the officer and his sureties, jointly or severally. To give 
the law the effect contended for by the plaintiffs in error 
would, in effect, undo all the legislature did when it pro- 
vided that official bonds should be joint and several in 
form, since, if every action bronght upon such a bond by 
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an individual must be a joint action, the object of the law 
would be rendered nugatory, and it might as well never 
have been enacted. With this interpretation of the stat- 
utes we can not agree. 

As ground for the demurrer that the petition does not 
state facts sufficient to constitute a cause of action, and 
for the error assigned in overruling the motion to strike 
the fifth amended petition, the plaintiffs in error claim that 
the last petition alleges facts which show that the county 
judge received the money by color of his office and not by 
virtue of his office. In both petitions it is charged that, 
upon the final examination of the accounts of the admin- 
istrator of the estate of B. G. Wheeler, deceased, it was 
ordered that said administrator pay into the county court 
on account of said estate the sum of $3,934.94, for dis- 
tribution to the heirs of said estate, and that said sum was 
paid into said court for that purpose. The first petition 
alleges that the sum of $484.42 was paid by Eller, as 
county judge, to the plaintiff’s guardian, and that Eller 
has neglected and failed to pay the remainder of the 
amount due her to her guardian, although requested so to 
do, while the fifth amended petition recites the same 
facts with reference to the payment of $184.42 to the 
euardian, and charges that said Eller by virtue and color 
of his said office, after having obtained possession of said 
money, as aforesaid, wrongfully, fraudulently and cor- 
ruptiy, and in gross violation of his duties as such county 
judge, converted said sum to his own use, and embezzled 
the same, and has retained all of said sum, notwithstand- 
ing payment thereof has been frequently demanded from 
him by plaintiff and plaintiff’s guardian. While the al- 
legations of the last petition are broader, fuller and more 
extended than those of the first, we can not see that there 
is a variance between them, or that the allegations of one 
recite acts done wvirtute officii and the other acts done 
colore officit. 

As to the error assigned, that the amount of recovery is 
excessive, the demurrer admits the allegations of the pe- 
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tition that Eller, on the 29th day of March, 1902, obtained 
possession of the money, that he converted the same to 
his own use, and that, ever since the date of its payment. 
he has retained the same, notwithstanding payment has 
heen frequently demanded from him by the plaintiff and 
the plaintiff’s guardian. Under these admissions it would 
seem that interest was properly computed. 

We recommend that the judgment of the district court 
be affirmed. 


DUFrFisf and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN J. BoTHWeL vy. STATE OF NEBRASKA. 
Friep May 5, 1904. No. 12,656. 


1. Rape: RESPONSTBILITY FoR Crime. The generally accepted test of 
responsibility for crime, is the capacity to understand the nature 
of the act alleged to be criminal, and the ability to distinguish be- 
tween right and wrong with respect to such act. Schwartz v. 
State, 65 Neb. 196. 


2. Defense of Moral Insanity. Moral insanity as a criminal defense 
is not recognized in this state. One who knows abstractly what 
is right and what is wrong must, at his peril, choose the right 
and shun the wrong. He can not yield to a vicious impulse, and 
allege mere weakness of will as an excuse. Schwartz v. State, 
65 Neb. 196. 


Instruction. An instruction on the question of insanity, 
in principle substantially the same as one given in Burgo v. State, 
26 Neb. 639, and approved, held not erroneous. 


4. Reasonable Doubt: Instruction. Instruction concerning what is 
_a reasonable doubt, held not prejudicially erroneous, following 
Leisenderg v. State, 60 Neb. 628. 


5. Nonexpert Witnesses. Nonexpert witnesses can be permitted to 
express opinions as to the sanity or insanity of a person only 
when they have shown other sufficient qualifications, and have 
stated the facts and circumstances upon which their opinion 
of mental condition is based. Lambd v. Lynch, 56 Neb. 135. 
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Torro to the district court from Cherry county: Wu- 
LIAM H. WESTOVER, JUDGE. HNeversed. 


E. D. Clark and Hamer & Hamer, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown. 
contra. 


Hotcoms, C. J. 


An information was filed in the trial court, charging 
the accused with the crime of rape upon his daughter. A 
plea of not guilty was interposed. Upon this plea, at the 
trial, it developed that the defense of insanity was relied 
on by the defendant to escape legal responsibility for the 
act charged. Upon a trial to the court and a jury of the 
issue raised by the plea of not guilty, a verdict was re- 
turned finding the defendant guilty as charged and, after 
the overruling of a motion for a new trial, sentence of 
imprisonment in the penitentiary during the natural life 
of the defendant was pronounced by the court. The de 
fendant prosecutes error. To establish his defense, testi- 
mony as to the defendant’s mental condition was intro- 
duced, both of an expert and nonexpert character. It is 
alleged in the petition in error that the verdict is not 
sustained by the evidence, the contention being that the 
evidence indisputably establishes the defense of insanity. 
It is conceded, however, by counsel for defendant that, 
in order for the court to reach this conclusion, it must 
establish a new rule as to the test of legal responsibility 
when insanity is interposed as a defense for an act other- 
wise criminal. The substance of the contention of counsel 
is that the defendant’s mind was not at the time of the act 
charged perfectly sound and normal; that he was physi- 
cally impaired by disease, and that his mental condition 
was the result of such physical impairment; that he was 
both a mental and physical wreck, and unable to control 
his action, and therefore not legally responsible for the 
act of which he was charged. Counsel say: “We desire 
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to have this court formulate a rule that shall secure the 
punishment of those who are strong cnough to determine 
that which is right and that which is wrong, and who are 
able to choose between the two, but that no one should be 
punished who is so far mentally impaired as to be unable 
to choose between right and wrong.” It is argued that 
the evidence discloses that the defendant was born with a 
taint of insanity within his veins, and that he was insane 
by heredity ; that he was subject to severe attacks of head- 
ache and was nearly always melancholy; that he gave way 
to the most violent fits of anger without provocation, was 
brutal to his mother and his children, and unnaturally 
cruel; that he had tremors and hallucinations, and would 
give way to paroxysms of grief over the violences and 
viciousness which he could not help. A specialist on brain 
disease, one of the superintendents of an imsane asylum 
of the state, who testified in the case, denominated the de- 
fendant a “degenerate.” Says the witness, by the use of 
that term is meant that the defendant is not up to the 
standard of normal mankind, referring especially to his 
intellectual, moral and physical forces; that such an in- 
dividual would be subject to, and the victim of, a violent 
fmper, uncontrollable appetites and impulses which his 
will power could not control, and that the absence of such 
ability to control his impulses and desires, owing to the 
fact that they were stronger than his will, though his 
reason and his judgment might not be at fault, would 
constitute technical insanity. It is further said that such 
a person would not have a normal conception of what con- 
stituted right and wrong as to himself, nor to his family, 
nor to society. Testimony of other physicians of a similar 
character was also introduced in evidence, as was also th > 
testimony of nonexpert witnesses who, after detailing the 
actions and conduct of the defendant, expressed it as 
their opinion that he was insane. To meet evidence of 
this character, the state introduced several witnesses who, 
after showing some familiarity with the defendant, were 
permitted to testify that, in their judgment, he was sane. 
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After the introduction of the evidence, the defendant's 
counsel requested the following instruction as embodying 
wu correct principle of law, which was refused: “If the 
defendant acted under an irresistible impulse which his 
Will was powerless to resist, and which overcame his 
will, and which impulse was the outgrowth or result of 
physical infirmity or disease, you will acquit.” From 
what has been said, it is obvious that, in respect of the 
nature of the defense, this case is in all its essential bear- 
ings -. ilogous to, and controlled by, the principles an- 
nounced in the case of Schicartz v. State, 65 Neb. 196. It 
is there said: 

“Capacity to comprehend the nature and moral quality 
of an act determines criminal responsibility. There is no 
other safe or practical test. It is entively certain that the 
defendant in this case did not have a well balanced mind. 
He had an inherited tendency to insanity, and had in past 
vears received treatment in a hospital for the insane. It 
seems, too, that he had at times illusions and delusions, but. 
these were not in any way connected with the crime in 
question. He had groundless fears, and heard voices in the 
air, but it was not in consequence of these things that he 
debauched his daughter. It may be conceded that his 
mental powers were impaired, and his conscience blunted 
by disease, but that does not render him legally irrespon- 
sible. If he understood what he was doing, and knew it 
was wrong and deserved punishment, the obligation to 
control his conduct and keep within the law was absolute. 
Having this degree of mental capacity, he can not allege 
the sway of a turbulent passion as an excuse for his crime. 
The doctrine of moral insanity or uncontrollable impulse, 
upon which counsel seem mainly to rely, is not recognized 
in the jurisprudence of this state.” We are not disposed 
to depart from the rule as to the test of legal responsibility 
thus announced, which has the support of an unbroken 
line of decisions in this state, beginning with the case of 
Wright v. People, 4 Neb. 407. While the brief of counsel 
for the defendant is interesting in its discussion of the 
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varied forms, manifestations and stages of mental diseases, 
and pleads for an idealistic state in the treatment of those 
who may not be possessed of the strong, healthy and 
vigorous minds possessed by the average of humanity, 
nevertheless, in this practical age and as socicty is at pres- 
ent constituted, we are of the opinion greater evils will flow 
from a departure, than in continuing to travel along the 
well-beaten paths which guide and determine legal re- 
sponsibility for violations of the law. The objection that 
the verdict is not sustained by sufficient evidence is not 
well taken. 

It is contended the court erred in giving an instruction 
on the question of insanity, but as this instruction is sub- 
stantially the same and, in principle, identical with one 
given in Burgo v. State, 26 Neb. 639, and approved by this 
court, we are constrained, on the anthority of that case, to 
hold that the exception in the present instance is not well 
taken. 

An instruction concerning what is a reasonable doubt, 
such as would call for an acquittal, is strenuously excepted 
to, and much of the brief is devoted to an analysis of, and 
animadversions upon, the same. This instruction, as is 
expressed in Leisenberg v. Ntate, 60 Neb. 628, although 
frequently used, has never received judicial condemnation 
and we do not now feel that we are justified in condemn- 
ing it, and therefore must overrule the exception to the 
giving of the same. 

A more serious objection arises regarding the admis- 
sion of certain evidence offered by the state, in rebuttal, 
to overcome the evidence of the defense on the question of 
insanity. Several nonexpert witnesses were permitted to 
testify that, in their opinion, the defendant was sane at 
the time of the commission of the act charged. No physt- 
cians were called by the state to give testimony concerning 
the defendant’s mental condition. The nonexpert wit- 
nesses were permitted to testify as to their opinion of the 
mental condition of the defendant, without first testifying 
to the appearance, conduct and actions of the accused, and 
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other facts upon which their opinions were based. Thes? 
several witnesses were shown to have a more or less inti- 
mate acquaintance with the defendant, such as would 
probably qualify them to testify to reputation, but the 
jury were denied the benefit of any testimony as to his 
speech, actions or conduct, from which the inference of 
Sanity was drawn, and were given only the naked opinions 
of the witnesses concerning the question. The rule in 
this jurisdiction is that, while one who is not an expert 
may give his opinion on the question of sanity, yet, it 
must be in connection with and after detailing the facts 
upon which he bases such opinion, so that the jury may 
have, not only the benefit of the opinion of the nonexpert, 
but also the facts upon which such inference is predicated. 
In Lamb v. Lynch, 56 Neb. 135, it is held: 

“Nonexpert witnesses can be permitted to express 
opinions as to the sanity or insanity of a person only 
when they have shown other sufficient qualifications, and 
have stated the facts and circumstances upon which their 
opinion of mental condition is based.” 

This rule is adverted to and the reasons for its existence 
discussed in Hay v. Miller, 48 Neb. 156, and Hoover v. 
State, 48 Neb. 184. Touching this subject, it is said by the 
supreme court of the United States: “The jury, being 
informed as to the witness’ opportunities to know all the 
circumstances, and of the reasons upon which he rests 
his statement as to the ultimate general fact of sanity or 
insanity, are able to test the accuracy or soundness of the 
opinion expressed, and thus, by using the ordinary means 
for the ascertainment of truth, reach the ends of sub- 
stantial justice.” Connecticut Mutual Lnfe Ins. Co. v. 
Lathrop, 111 U. S. 612, 621. To the same effect are Schlen- 
eker v. State, 9 Neb. 241; Polin v. State, 14 Neb. 540; 
Shults v. State, 37 Neb. 481; Pflueger v. State, 46 Neb. 
493; Suider v. State, 56 Neb. 309; Clarke v. Irwin, 63 Neb. | 
939. See also McKelvey, Evidence, p. 197, notes 51 and 52; 
Armstrong v. State, 30 Fla. 170, 17 L. R. A. 484; Ryder 
v. Static, 100 Ga. 528, 38 L. R. A. 721, and notes; Burt v. 
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State, 38 Tex. Cr. App. 397, 39 L. R. A. 305; In re Chris- 
tiansen, 17 Utah, 412, 41 L. R. A. 504. As to the admis- 
sibility of the evidence of the character referred to, it is 
said by the state that, if it be held the prosecution failed 
sufficiently to qualify the witnesses, the reception of their 
testimony was without prejudice because the defendant 
had wholly failed to introduce any evidence to sustain 
the plea of insanity. The defense, it is said, has shown 
an abnorinal mind and moral degeneracy, but not insanity. 
We find ourselves unable to adopt the suggestion. There 
was some competent evidence both of expert and nonexpert 
witnesses tending to prove the defense of insanity. The 
question was one of fact peculiarly within the province 
of the jury to determine. If was for them, upon the whole 
of the evidence properly admissible, to say, whether the 
defendant was guilty or not guilty. It was his constitu- 
tional right to have this question determined by the jury 
upon competent evidence. Whether the evidence in sup- 
port of the plea of insanity introduced by the defendant, 
when standing alone, was sufficient to create in their minds 
a reasonable doubt of the defendant’s guilt, was for the 
jury and not the court to determine. We are not prepared! 
to say that no competent evidence tending to prove insanity 
was introduced, nor that guilt was indubitably established. 
Whatever might be our own views, with some competent 
evidence before the jury in support of the plea of insanity, 
we are constrained to say that it is for them to say whether 
cuilt in a legal sense is shown by the evidence. When the 
state undertook to overcome the proof offered to sustain 
the defense of insanity by other evidence, inadmissible in 
the form in which it was presented and which was received 
over objections, this constitutes prejudicial error for which 
the judgment must be reversed and the cause remanded 
for further proceedings. Reversed and remanded accord- 
ingly. 
REVERSED. 
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Rozpert 8. TRUMBULD v. Scorr lruiy. 
Firep May 5, 1904. No. 18,267. 


Verdict: Evinence. Evidence examined, and found sufficient to sustain 
the verdict of the jury. 


Error to the district court for Kearney county: Eb L. 
ADAMS, JUDGE. -A firmed. 


Lewis C. Paulson, for plaintiff in error. 


J. L. McPhecley, contra. 


Hotcoms, C. J. 


The defendant in error had been in the employment of 
the plaintiff in error as a farm hand and, upon his dis- 


charge from such emplovment, brought an action and re- 
covered judgment on the ground that bis contract of em- 
ployment had been violated, in that he had been discharged 
before the expiration of the term for which employed and 
without any just cause therefor. Counsel for plaintiff in 
error says that the contract of hire is based on a written 
contract, and that the defendant was, under the evidence, 
justified in discharging the plaintitf when he did because 
there had been a failure of crops which, under the con- 
tract, was a ground for its termination; that the contract 
(f employment was for an indefinite period, and also the 
discharge was justified because the plaintiff was not a 
competent farm hand. “We think,’ says counsel for plain- 
titf in error, “the only proposition involved in this case 
is whether or not the circumstances and the evidence in 
the case justified the discharge of the defendant in error.” 
The controversy thus resolves itself into a question of 
whether the evidence is sufficient to sustain the verdict. 
The contract of employment is evidenced by a written cor- 
- respondence between the parties. The plaintiff was at the 
time living in Illinois. He was a man of a family and 
was induced, by reason of the contract, to move to Kearney 
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county, on a farm belonging to the defendant, to do the 
ordinary work of a farm hand. In the first letter of the 
defendant to the plaintitt, of date November 17, 1900, after 
stating the details regarding the proposed employment, 
and that work was to commence April the first next, it is 
said: “If you think you want to try it one year, I will 
give you first: chance, as I have no one hired yet.” Ina 
second letter of later date, in answer to one from the 
plaintiff, defendant says: “TI will pay a good man $25 per 
month and, unless there is a failure of crops, I will want 
him steady all-the time.” While not altogether clear, we 
think a fair construction of the letters referred to, in view 
of the situation of the parties, means that the employment 
was to continue for one year, and the plaintiff’s services 
would be wanted steadily for a longer time, unless there 
was a failure of crops. But, if it be held that the true in- 
terpretation is that the condition applied to the first year 
of the employment, it can hardly be said that the evidence 
is so overpowering on the point of the failure of crops in 
that year as to allow the defendant, at his pleasure, to 
terminate the contract. The evidence does not disclose 
a total but only a partial failure of crops. The trial court 
took the view, and so instructed the jury, that it was for 
them to determine, as a question of fact, whether there 
was, under the evidence, such a failure of crops as was 
within the contemplation of the parties to the contract. 

There is yet another consideration which we think must 
dispose of the defendant’s contention in this regard. The 
answer does not plead the happening of the condition rela- 
tive to crop failure, whatever view may be taken as to the 
proper construction of the contract in this respect. All 
that is alleged is: “Defendant met to a great extent with 
failure of crops during said year.” This does not amount 
to an allegation that there was such a failure as gave him 
a right to terminate the contract, nor does he allege that 
it was terminated on that account. On the contrary, it 
appears that the employment of the plaintiff was con- 
tinued till after all of the fall work on the farm was done, 
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and long after the crop production became known, when 
he was then discharged for other alleged reasons. On the 
question of his incompetency and failure to do satisfactory 
‘farm work, the evidence is conflicting, and we are satisfied 
it is sufficient to support the finding of the jury on that is- 
sue. Upon a consideration of the whole record, we are cou- 
strained to say that the evidence supports the verdict, 
and that the judgment rendered does substantial justice 
between the parties and should be affirmed, which is ac- 
cordingly done. 


AFFIRMED. 


JOHN EMANUEL V. EDWIN H. BARNARD ET AL. 
Finrep May 65, 1904. No. 12,757. 


1. Insolvent Corporation: ATTACHMENTS: LiABILITY oF DrIREcTorS. 
Where, by an attachment proceedings, without any fraud or ir- 
regularity, certain bona fide creditors of an insolvent corporation 
secure the application of all of the corporate assets to the pay- 
ment of their claims, the fact that the directors of the corpora- 
tion who had guaranteed the payment of such claims requested, 
and thus induced, the creditors to institute the attachment suits, 
without giving the said creditors any advantage or rights, other 
than those which as a matter of law they already possessed, does 
not make such directors liable in an action at law to the other 
creditors of the corporation. 


9. Action in Tort. One is not liable in tort for procuring or inducing 
others to pursue a clear legal right, although such action may 
result to his advantage. 

3. Action at Law: Perrition: Prayer. In an action at law, a prayer 
for equitable relief is of no avail, unless the petition states facts 
which will authorize the court to grant such relief. 


CreniTors’ Brit. <A single creditor can not maintain an 
action at law against a part of the stockholders of an insolvent 
corporation for a violation of the provisions of section 136, chap- 
ter 16 of the Compiled Statutes. Such action should be brought 
in equity, by the receiver if there be one, or by a creditor on his 
own behalf, and for all the other creditors similarly situated, 
against all of the stockholders of the corporation. 


5. Judgment: Reversat. A plaintiff in error is not entitled to have 
a judgment of the district court reversed because the rights of a 
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part of the defendants are not adjudicated wien no right of 
recovery exists in his favor against any of them. 


6. Misjoinder: Review. In such a case, the question as to whether 
there was a misjoinder of causes of action, or of parties, does not 
affect the plaintiff, when he is the only party complamine. 


Error to the district court for Dodge countys JAMES 
A. GRIMISON, JUDGE. Affirmed. 


George L. Loomis, for plaintiff in error. 


Courtright & Sidner, E. F. Gray and Stinson & Martin, 
contra. 


BaRngs, J. 


This was an action at law brought by the plaintiff, an 
individual creditor of an insolvent corporation, in the dis- 
trict court for Dodge county, against the defendants who 
were respectively the president, secretary and general man- 
ager, as well as directors and a part of the stockholders 
of the corporation. The plaintiff was the owner of two 
judgments against the association, upon which executions 
had been issued and returned unsatisfied, and these judg- 
ments are the basis of the action which was brought 
against the defendants jointly. After the issues were 
joined and the cause had been pending for some consider- 
able time, a stipulation was entered into by the parties, on 
which, together with the pleadings, the cause was sub- 
mitted to the court. Thereupon the defendants, Barnard 
and Hinman, moved for a judgment in their favor on the 
pleadings and stipulation. The attorney for defendant 
Huette refused to join or participate in the motion. After 
the argument and submission of the case, the defendant 
Hinman was granted leave to, and did, withdraw the 
motion on his part. The court thereupon sustained the - 
motion of defendant Barnard, and rendered a judgment 
in his favor dismissing the plaintiff’s cause of action. A 
motion for a new trial was filed and overruled, and there- 
upon the plaintiff prosecuted error. 
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Two distinct theories are advanced in support of the 
plaintiff’s right to recover. The first one is based on the 
following facts: It appears that, on the 28th day of July, 
1896, the corporation was justly indebted to two creditors, 
Hall and Chase, on certain promissory notes, then past 
due, which it was unable to pay by reason of its insol- 
vency. The defendants Barnard and Hinman had guar- 
anteed the payment of these notes, and it is alleged that 
the defendant Huette had agreed to share their responsi- 
bility. It is alleged in the petition: 

“The defendants fraudulently and wrongfully procured 
the said Hall and the said Chase to commence suits on 
said notes, so made to and held by them, in the district 
court for Dodge county, Nebraska, and to attach, in said 
suits, all the property and assets of every kind belonging 
to said corporation, and to have all of said praperty and 
assets sold under said attachment, and the proceeds thereof 
entirely applied toward the payment of said three several 
notes, themselves agreeing to and paying all the costs and 
expenses of said proceedings; and all of the property and 
assets of the said corporation were sold by the sheriff of 
said county, upon orders of sale issued in said attachment 
suits, on the first day of February, 1897, and on the 16th 
day of February, 1897, for the sum total of $6,259.50, and 
the proceeds of said sales were applied to the payment of 
said notes for $3,000 and $2,000 to said Hall, and the 
part payment of said note for $5,000 to said Chase.” 

It was admitted by the defendants that the debts due 
the attaching creditors existed and were guaranteed; that 
the attachment proceedings were had, the property sold 
and the proceeds applied as stated; but the allegation 
that the defendants procured the attachment proceedings 
to be commenced was denied; and the defendant Huette 
denied any liability for the debts. The contention of 
the plaintiff is that, because the defendants were officers 
of the corporation and were liable for the debts which 
were the foundation of the attachment proceedings, and 
because the entire property of the corporation was, by 
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sale under such proceedings, applied to the debts for 
which the defendants were so liable, by procuring the at- 
iachments to be sued out, they misappropriated the prop- 
erty of the corporation and rendered themselves liable 
to him in an action at law for the entire amount of his 
claim. : 

This action can not be maintained as one for the mis- 
appropriation of the funds of the corporation, because 
every dollar of such funds went to pay its just debts, 
and no stockholder or party directly interested in the cor- 
poration has cause to complain. The defendants did not 
convert any of the corporate property to their own use; 
there is no pretense that the attachments were not regu- 
larly issued, or that the debts upon which the property 
was applied were not genuine; nor is it contended that 
the attaching creditors were wrongdoers in any sense, or 
that they did anything they had not a legal right to do. 
It is true that they exercised their unquestioned legal right 
in a manner that relieved the defendants of a portion 
of their liability for the debts of the corporation; but the 
mere fact that the defendants requested, and thus in- 
duced, the creditors to take this course does not render 
them liable to the plaintiff, even in a suit in equity. 
There is no property or assets of the corporation in their 
hands which the plaintiff can reach, and they have received 
no payment upon any debts owed to them, as the result of 
their action as officers of the corporation. If the plain- 
tiff has any cause of action against the defendants, it is 
in action at law sounding in tort. The facts alleged are 
not sufficient to give the plaintiff the right to maintain 
such an action, the petition does not charge the defendants 
with conspiracy with the attaching creditors; and such 
creditors are not parties to this suit. It has been well 
said that there can be no conspiracy to do that which is 
lawful, in a lawful manner. Porter v. Mack & Boren, 50 
W. Va. 581, 40 S. E. 549. It is lawful for a diligent 
creditor to secttre the payment of his debt from an in- 
solvent corporation, and there is no pretense in this case 
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that such act was done in an unlawful way. Unless an 
act is wrongful in the sense of being unlawful, it will not 
sustain an action for damages. In the case at bar, the 
action of the defendants conferred no new right on the 
attaching creditors, and gave them no advantage over 
the other creditors which they did not already possess. 
No liability is created against one for procuring a third 
person to do an act which may lawfully be done. In 1 
Cooley, Torts (8d ed.), sec. 93, it is said: “That which is 
right and lawful for one man to do can not furnish the 
foundation for an action in favor of another.” We are 
of the opinion that one is not liable in an action for 
damages because he procures another to do that which is 
neither legally nor morally wrong. That the defendants 
paid the costs of the attachment proceedings is no causc 
for complaint on the part of the plaintiff. If it is true 
that they were guarantors of the debts due the creditors, 
which were the basis of the attachment proceedings, they 
were liable for the costs made in collecting these debts. 
Their guaranty upon the notes in question was an ex- 
press agreement to pay all costs and expenses paid or. 
incurred in collecting the same. None of the cases relied 
on by the plaintiff sustain his contention. A careful 
examination discloses that, in a part of them, the officers 
themselves had taken the assets to pay debts due them 
from the corporation, thus giving themselves a preference 
over the other creditors; and that, in the others, they 
had, by some action of their own, turned over the assets 
of the corporation for the payment of debts on which 
they themselves were liable. As before stated, the de- 
fendants in this case had taken no action by which any 
property of the insolvent corporation was misapplied. We 
fail to find a single case supporting the plaintiff’s first 
theory; and we hold that the judgment of the district 
court was correct on this point. 

The plaintiff’s second contention is that the defendants 
were Jiable as stockholders for the failure of the corpo- 
ration to give the notice required by section 136, chapter 
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16 of the Compiled Statutes (Annotated Statutes, 4128). 
The pleadings and stipulated facts show that the notice 
was published, but was insufficient in this, that it was 
not signed by a majority of the board of directors. Ani 
it is contended that the plaintiff can maintain this action 
for his sole benefit, and in this form against the defend- 
ants, without joining all of the stockholders of the in- 
solvent corporation. On the other hand, the defendants 
contend that plaintiff must bring his suit in equity, for 
himself and all other creditors similarly situated, against 
all of the stockholders; and, having failed to do so, the 
district court was right in dismissing the action. It 
nuist be conceded that we are firmly committed to the 
doctrine that the double liability of stockholders in 
banking corporations, and other corporate bodies, and 
the liability of the stockholders in such corporations 
for unpaid subscriptions can only be enforced after 
the assets of the corporation are wholly exhausted, 
and, then, at the suit of a receiver for all of the creditors, 
or a single creditor, in behalf of himself and all others 
similarly situated, against all of the stockholders of such 
corporation. Van Pelt v. Gardner, 54 Neb. 701; Pickering 
v. Hastings, 56 Neb. 201; Farmers Loan & Trust Co. v. 
Funk, 49 Neb. 353; State v. German Sarings Bank, 50 
Neb. 734; Hastings v. Barnd, 55 Neb. 93; Brown v. Brink, 
57 Neb. 606; Fremont Package Mfg. Co. v. Storey, 2 Neb. 
(Unof.) 325. In the case last above cited it was said: 
“Under the rule established in this state, this action 
must be brought against all the delinquent stock sub-| 
scribers, and if all are not made parties defendant, a 
vood and sufficient reason should be set forth in the 
petition for not doing so to warrant a recovery aga inst any. 
The rule established in this state is supported by strong 
authority in the decisions of other states; and, commenting 
upon this rule, the supreme court of Michigan, in Dunston 
v. Hoptonic Co., 88 Mich. 384, 47 N. W. 322, say: ‘This 
seems to be the rule as established by the great weight of 
authority, and I think it is the just, reasonable and 
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equitable one. Any other rule would permit the creditors of 
the corporation to select one or only a few of the stockhold.- 
ers within the jurisdiction, and compel payment by them 
of all the debts of the corporation, at least up to the unpaid 
balanee of their subscription, and such subscribing stock- 
holders, in order to conpel the others to contribute, would 
be remitted again to the courts, thus leading to a multi- 
plicity of suits.” It is contended, however, that there 
is a distinction between such liability of the stovkholders 
and the one sought to be enforced in this action.. It is 
insisted that the liability here in question is penal in its 
nature, and therefore the action can be maintained. This 
contention, pursued to its ultimate conclusion, means that, 
where there has been a failure to comply with the terms of 
section 136, by publishing the notice in the exact manner 
and form as provided therein, any one of the stockholders 
of the corporation may be sued, and a recovery had for 
the full amount of the debt due by the corporation to 
any individual creditor, without regard to the rights of any 
other creditor, or the liability of any other stockholder. 
We can not accede to this proposition. The section in 
question reads as follows: , 

“very corporation hereafter created shall give notice 
annually, in some newspaper printed in the county or 
counties in which the business is transacted, and in case 
there is no newspaper printed therein, then in the nearest 
paper in the state, of the amount of all the existing debts 
of the corporation, which notice shall be signed by the 
president and a majority of the directors; and if any 
corporation shall fail to do so, after the assets of the 
corporation are first exhausted, then all the stockholders 
of the corporation shall be jointly and severally liable 
for all the debts of the corporation then existing, and for 
all that shall be contracted. before such notice is given, 
to the extent of the unpaid subscription of any stock- 
holder to the capital stock of such corporation, and in 
addition thereto the amount of capital stock owned by 
such individuals.” 
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It will be observed that, while the liability declared 
for such default seems to be quasi penal in its nature, 
yet, the amount of recovery depends upon the sum due 
from the stockholder on his contract as a subscriber to the 
capital stock of the corporation, with an additional liabil- 
ity, to the amount of the stock held by him. Again, section 
139 provides: 

“If any corporation fail to comply substantially with 
the provisions of this subdivision in relation to giving 
notice, and other requisites of organization, after the assets 
of the corporation are first exhausted, then the property 
of any stockholder shall be liable for the corporate debts 
to the extent of the unpaid subscription of any stock- 
holder to the capital stock of such corporation, and in 
addition thereto, the amount of capital stock owned by 
such individual.” 

It thus appears that while, in a certain sense, that is 
to say, to the extent of creating an additional] liability, the 
statute in question is penal (Klechkner v. Turk, 45 Neb. 176; 
Globe Publishing Co. v. State Bank of Nebraska, 41 Neb. 
175), yet, the right to recover anything at all thereunder 
depends upon the contractual relation of stockholder. 
Again, it is provided that no liability attaches, at all, under 
this statute until all of the corporate assets are exhausted, 
and we are aware of no case in which an action like the 
one at bar has been maintained. Section 4, article 116 of 
the constitution, provides: 

“Tn all cases of claims against corporations and joint 
stock associations, the exact amoutit justly due shall be 
first ascertained, and after the corporate property shall 
have been exhausted, the original subscribers thereof shall 
be individually liable to the extent of their unpaid sub- 
scription, and the liability for the unpaid subscription 
shall follow the stock.” We have held, in an unbroken line 
of cases, that notwithstanding this section of the con- 
stitution makes each stockholder individually liable to 
the extent of his unpaid subscription, yet, in order to en- 
force such liability, the amount of the claims must be first 
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ascertained by the judgment of a court, and the corpo- 
rate assets exhausted, by the issuance of an execution 
upon such judgment and the return of the same unsatisfied. 
{In addition to this we have held that a suit in equity, 
based on this situation of affairs, must be brought, either 
by the receiver of the insolvent corporation or by a 
creditor, for himself and all other creditors similarly 
situated, against all of the stockholders of the corporation. 
Section 136, in express terms, provides that the stock- 
holders are not made liable for the debts of the cor- 
poration by a failure to publish the required notice, until 
all of the corporate assets are first exhausted. Again, 
as before stated, the liability of each individual stock- 
holder depends upon the amount of stock owned by him, 
and the amount due and unpaid on his contract of stock 
subscription. It follows that the reasons which impelled 
us to adopt the rule in the one case are equally potent in 
the other. If, as is claimed, this is a penal action, then 
the question of the amount of the defendant’s stock sub- 
scription, and the amount of the stock owned by him, 
would cut no figure whatever. Such an action, if purely 
penal, could be maintained by any individual creditor of 
the corporation against any individual stockholder, for 
the full amount of the corporate debt due to him. That such 
was not the intention of the legislature seems quite clear 
to us. It is apparent that it was the purpose of that body 
to simply create an additional fund for the payment of a 
certain class of creditors, to be reached in the same man- 
ner, and by the same procedure, as the amount for which 
the stockholders were theretofore liable. In order to en- 
force this liability, it is necessary for the receiver of the 
insolvent corporation, if there be one, or a creditor, for 
himself and on behalf of all other creditors similarly 
situated, to bring an action in equity against all of the 
stockholders. The decree in such an action should find 
the amount due each creditor entitled to participate in 
the fund, together with the amount for which each in- 
dividual stockholder is liable. Such a decree would be 
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just and equitable, and would, at once, put an end to all 
further litigation. 

We therefore hold that the plaintiffs’ petition, so far as 
this question is concerned, did not state facts sufficient to 
constitute a cause of action. It is contended, however, 
that, while this was an action at law, yet, the petition 
contaiued a prayer for general equitable relief, and there- 
fore the court erred in dismissing the action. In answer 
to this contention, it is sufficient to say that a prayer for 
equitable relief is of no avail, unless the petition contains 
an averment of facts upon which such relief may properly 
be granted. 

It is next contended that the case was never submitted 
for judgment by the defendants Hinman and Huette. We 
think this question is immaterial. It was submitted for 
judgement by the defendant Barnard, and the facts which 
would entitle the plaintiff to recover against Barnard 
would also entitle him to recover against Hinman and 
Huette. If, however, as we have held, no recovery could 
be had against Barnard, then no judgment could be 
rendered against either of the other defendants. 

Lastly, we may say that the question as to whether 
there was a misjoiner of causes or of parties in this case 
is of no importance to the plaintiff. He is the only party 
here complaining, and judgment was properly rendered 
against him, 

For the foregoing reasons the judgment of the district 
court was right and is therefore 

AFIVIRMED. 


JAMES L. KENNEDY VY. STATE OF NEBRASKA. 
Finep May 5, 1904. No. 13,650. 


1. Evidence. Evidence examined, and held sufficient to sustain the 
verdict. 


2. Burglary: Evipencr. Where one is arrested for the crime of 
burglary, evidence of what was found in his room at the time 
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of his arrest, together with his conduct and statements on that 
occasion, is proper and competent as tending to show his con- 
sciousness of innocence or guilt, as the case may be. 


3. Evidence of Attempts to Escape. The attempts of the accused to 
escape, while confined in jail awaiting his trial, may be shown as 
an inculpatory circumstance properly to be considered by a jury, 
and to be given such weight as it seems fairly entitled to, with 
the other evidence introduced at the trial, in determining the 
question of his guilt or innocence. 


Ferror to the district court for Colfax county: JAMES 
A. GRIMISON, JUvGE. Affirmed. 


James B. Kelkenney, W. I. Allen aud 7. D, Hodsdon. 
for plaintiff in error. 


Frank N. Prout, Attorucy General, and Norris Brown, 
contra. 


BARNES, J. 


In the night season of the 17th day of April, 1903, the 
store house of Peter Vetter, and -bank building of Engle- 
bert F. Folda, situated in the village of Rogers in Colfax 
county, in this state, was broken into; the vanlt of the 
bank, in which the safe containing the bank's money was 
situated, was entered by tunneling a hole through the 
brick wall thereof; the safe was wrecked by explosives, 
and there was taken therefrom, and carried away, the 
sium of $2,200 in lawfnl money of the United States, the 
property of the said Folda. On the first day of June, 
following, James L. Kennedy was arrested, in the city 
of Omaha, taken to Colfax county, and was there charged 
with the cominission of the crime above described. His 
trial in the distvict court for that county resulted in a 
verdict of guilty, as charged in the information; and he 
was thereupon sentenced by the court to imprisonment in 
the state penitentiary for a period of seven years. From 
that judgment and sentence he prosecuted error to this 
court, and will hereafter be called the plaintiff. 

His first contention is that the evidence is not sufficient 
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to sustain the verdict. And it is strenuously urged that 
no facts or circuinstances were disclosed that in any man- 
ner connected him with the crime charged. After making 
ample proof of the commission of the crime, the state in- 
troduced evidence from which it appeared, beyond a reason- 
able doubt, that the plaintiff was scen in Rogers on the 
morning before the robbery occurred, standing in front of 
the bank and looking into the building from a point where 
he could see the location of the safe, through the open 
vault door. He was accompanied by a person described as 
Frank Sherwood. About six o’clock the next morning, 
plaintiff and Sherwood were seen by several persons com- 
ing into North Bend, a town on the Union Pacific railroad, 
seven miles east of Rogers. They were traveling on foot, 
entered the town from the west, went to the depot and 
boarded the first train which came along. It was also 
shown that these persons had been frequently seen to- 
gether in North Bend and Rogers; that they had been 
hanging around Columbus, Fremont, Grand Island and 
Aurora for about two months next before the robbery took 
place; that once, at least, during that time, and just before 
the crime was conmitted, plaintiff had visited Omaha for 
a day or two. It was further shown that these parties 
were not engaged in any business whatever; that they 
frequented the saloons in those towns, and spent most of 
their time in drinking and playing cards; that the plaintiff, 
for a considerabie time, had rented a room at a restaurant 
in North Bend, called “Maloney’s Place.” It further ap- 
peared that the plaintiff had no money before the robbery 
occurred, and that immediately thereafter he had plenty 
of it. It was shown that he had a wife in the city of Omaha 
with whom he corresponded, and occasionally visited; that 
they lived in a rented flat on North 16th street; that im- 
mediately after the robbery they sold their furniture, 
which cost them $350, for the small suin of $65, the plain- 
tiff stating, as an exense therefor, that his wife was ill and 
he desired to take her to Hot Springs, Arkansas; that, 
in giving the bill of sale for the furniture to the purchascr, 
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they signed their names thereto as James Bardsley and 
Mabel Bardsley; that, accompanied by Frank Sherwood, 
and one whom he called his wife, they went to Hot 
. Springs, where they all remained until the last of May, 
when they returned to the city of Omaha. Certain letters 
were introduced in evidence, written by the plaintiff to 
his wife while he was in Grand Island and North Bend, 
which contained statements well calculated to arouse 
suspicion. For instance, in the letter written from Grand 
Island, plaintiff said to his wife, “that they had done no 
business last night, because it snowed.” In another letter 
he stated to her, that he had been out the night before and 
got “a short bunch of money.” It was further shown 
that, about three days before the robbery occurred, the 
“plaintiff purchased fifty fect of tape fuse, of Waldridge 
& Clark, dealers in sporting goods, powder, dynamite and 
ammunition in the city of Omaha, together with some 
dynamite caps and a quautity of explosive containing 
seventy-five per cent. of nitroglycerin. There was found 
in the vault, near the safe, tape fuse, like that purchased 
by the plaintiff, some caps, a small, hard rubber syringe, 
some soap, some court plaster, some cotton, and the tools 
which had been used to tunnel through the wall, and to 
prepare the safe to receive the explosive. These tools 
had been stolen from a blacksmith shop near the bank 
building. It was also shown that the explosive used in 
wrecking the safe was composed largely of nitroglycerin. 
When the officers went to the house where the plaintiff 
and his wife were stopping to make the arrest, they rapped 
on the door, and thereupon they heard the plaintitf go 
out of a back window. One of them ran around the house, 
chased him down one alley and part way up another, 
finally overtaking him. He appeared to drop something 
or throw something away, and, upon being questioned, 
said that his name was Clayton, that he had just come into 
town on the Missouri Pacific, and that he worked for the 
government. When they returned to the house he changed 
his statement, and claimed that his name was Kennedy, 
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and that he worked for oue George Moore. After accused 
was taken to the station, the officers searched the room oc- 
cupied by him, and found therein, among other things, a 
grip sack containing three revolvers; they then went to the 
place where he was overtaken and found another revolver, 
which he had either dropped or thrown away when he was 
arrested. Upon a more careful search in the room there 
was found, under the sink or washbasin, some tape fuse, 
like that found near the wrecked safe, some cotton, a hard 
rubber syringe, and two small bottles of explosive, 
similar to that used in wrecking the safe in the bank 
building at Rogers. So that the circumstantial evidence 
seemed amply sufficient to connect the plaintiff with the 
commission of the crime. But whatever it lacked, if any- 
thing, was supplied by the plaintiff himself upon his cross- 
examination. After the state had rested, he offered hin- 
self as a witness, and attempted to explain away the in- 
criminating circumstances, and it may be said that his 
explanation was one which certainly did not explain. The 
story he told of his visits to the different towns near by 
and surrounding Rogers; the account that he gave of hiin- 
self and of the man Sherwood, and his unsuccessful at- 
tempt to account for the money which he still had in his 
possession when arrested, and the sums that he had spent 
in his trip to Hot Springs, together with his statement 
that he did not know what he meant by the expressions 
above quoted, which were contained in his letters to his 
wife, left no doubt, in the minds of the jury, of his guilt. 
After a careful and searching examination of the record, 
we are constrained to hold that the evidence was amply 
sufticient to sustain the verdict, and this assignment of 
error must fail. 

It is next claimed that the court erred in adinitting the 
testimony of the witnesses Ferris and Dempscy, regarding 
the finding of revolvers in the room occupied by the plain- 
tiff and his wife in the city of Omaha. This evidence was 
received in connection with the description of what the 
officers found in his room, at the time of the plaintiff’s 

52 
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arrest; that part of it relating to the revolvers was objected 
to, but the objection was not kept good, and no motion was 
ever made to strike it out of the record. All of the testi- 
mony relating to what was found in the room, which 
articles included the revolvers, was afterwards detailed 
several times, without objection, both upon direct and 
cross-examination, and the plaintiff attempted to explain 
his possession of the revolvers, as well as the other things, 
when he testified in his own behalf. Again, it was proper 
and competent to show the situation, the surroundings and 
what was found in the room of the accused when he was 
arrested. This could not well be done without speaking 
of the revolvers. Evidence of this kind, where it has a _ 
bearing on or a relation to the facts constituting the crime 

charged, is always admissible, in a case like the one at 
bar, because it has a bearing on the conduct of the party 
accused, and, to some extent, may show on his part a 
consciousness of innocence or of guilt, as the case may be. 

Lastly, it is contended that the court erred in admitting 
the evidence of the witness Van Housen, wherein he de- 
tailed the plaintiff’s attempts to escape from the jail 
where he was confined, while awaiting his trial. In Wil- 
liams v. State, 69 Neb. 402, it was held: 

“An attempt to escape by one under arrest accused of 
crime is an inculpatory circumstance properly to be con- 
sidered by a jury and to be given such weight as it seems 
fairly entitled to, with the other evidence introduced at 
the trial, in determining the question of the guilt or in- 
nocence of the accused.” See also George v. State, 61 New 
669. Hittner v. State, 19 Ind. 48. 

It is apparent from an examination of the record that 
the plaintiff had a fair trial, and, there being no pre- 
judical error shown, it follows that the judgment of the 
district court should be, and is, hereby 


AFFIRMED. 
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EDWARD HOFRICHTER Y. CHARLES ENYHART, ADMINIS- 
TRATOR, 


Firep May 5, 1904. No. 13,344. 


Negotiable Paper: Protest. Presentment, notice and protest of ne- 
gotiable paper, in order to be effectual to bind an indorser, must 
be by one lawfully authorized by the holder to make them. 


Error to the district court for Butler county: SAMUEL 
H. SORNBORGER, JUDGE. Reversed. 


A. M. Post, for plaintiff in error. 
A. M. Walling and Matt Miller, contra. 
AMES, C. 


On the 24th day of September, 1901, the Platte Valley 
State Bank issued, for value, a certificate of deposit for a 
sum of money payable to the order of the plaintiff in 
error Hofrichter, six months after date, upon a return of 
the certificate properly indorsed. Afterwards, and be- 
fore maturity, the certificate was, for value, delivered to 
the intestate of the defendant in error, with the following 
indorsement: “Pay to the order of Jacob Enyeart. Ed 
Hofrichter.” A few days before the instrument became 
due, Enyeart entrusted it, without further indorsement, 
to one Seiffe, with instruction to deliver it to one Stowell, 
a notary public, for collection or for demand, notice and 
protest. These instructions were wholly disregarded, and 
the paper never came. into the possession of Stowell, but 
was delivered by Seiffe to a firm of attorneys who were 
engaged in his own service. Upon becoming acquainted 
with this fact, Enyeart caused to be transmitted to the 
firm of attorneys, over his own name, a letter which is 
lost, but the purport of which, as testified to by one of the 
recipients, was that the certificate of deposit belonged to 
the writer, and that he, the latter, “didn’t want us to 
take any steps toward collecting it, or to do anything with 
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it whatever; that it belonged to him, and that he didn’t 
want us to transact any business for him of any kind or 
character.” It thus appears that the instrument, doubt- 
less, without the knowledge of the attorneys, at the time, 
came wrongfully into their possession; that they were 
expressly notified of that fact, immediately afterwards, 
and that, thenceforward, they had no more right or author- 
ity over or concerning it, than if it had remained in 
Enyeart’s, pocket, except that of mere custodians or naked 
bailees. On the day of the maturity of the certificate, the 
witness whose testimony has just been quoted, from excess 
of caution and for his own protection, demanded payment, 
and, upon refusal, gave the notice and made the protest 
usual in such cases: 

Prior to the time of the presentment, the bank had sus- 
pended business and its assets had passed into the hands 
of a receiver in insolvency. No other demand or notice 
was given. This is an action by the administrator of 
Enyeart, now deceased, against the indorser. Upon the 
foregoing facts, which are not in dispute, the court in- 
structed a verdict for the plaintiff; and the defendant 
prosecutes error. The sole question litigated is, whether 
the demand and notice were effectual to fix the liability 
of the indorser. To our minds, the answer is clearly evi- 
dent. The law is settled, without conflict among authori- 
ties, that a demand or notice, to be effectual to bind an 
indorser, or discharge the maker or drawer paying to the 
person making it, must be by one having real or ostensible 
right to receive payment. 1 Parsons, Notes & Bills, p. 
387; Bigelow, Bills (2d ed.), p. 100; 2 Randolph, Com- 
mercial Paper (2d ed.), see. 572; Zane, Banking, sec. 240; 
1 Danicl, Negotiable Instruments (5th ed.), sec. 455; 
Lawrence v. Miller, 16 N. Y. 235. 

The notary in this instance had neither. The instru- 
ment was not current so as to be payable to bearer. If 
the notary had himself demanded payment on the day be- 
fore or on the day after the attempted presentment and 
protest, the maker would have complied, at its peril, only 
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after satisfying itself by inquiry that the former had be- 
come the lawful holder of the instrument by purchase and 
assignment, or that he was the duly authorized agent of 
such holder. Presumptively, such inquiry wonld have 
elicited the truth, and the maker, in a suit against it by 
Knyeart, would have been charged with actual knowledge 
of all the facis it would have learned by such a quest. 
Why, then, was the situation, or the rights or obligations 
of the parties, different on the day of maturity? Counsel 
has offered neither argument nor authority to convince 
us. It is true, as he says, that a notary, entrusted by the 
owner of negotiable paper with its custody, is presimably 
authorized by his principal to demand payment, and to 
give notice and make protest, bnt that is a matter of 
presumption, only, which, like other such presumptions, 
-may be rebutted by proof of the fact. He derives no 
authority from his notarial commission, and lis certifieate 
of protest creates no obligation upon anyone, but is, like 
other official certificates of like character, mercly evidence 
of the truth of its own recitals. The liability of an in- 
dorser is fixed, if at all, by the demand and notice, not by 
the certificate of protest. In this instance, the recitals 
themselves fall short of showing authority from the law- 
ful and apparent owner of the paper. It is recited that. 
he made the presentment at the request, not of nveart, 
but of “Wm. Sieffe for Jacob Enyeart.” Suppose the 
bank to have been “a going concern,” and the demand to 
have been in that form; would not the very phrasc itself 
have led the bank officials to inquire by what authority 
Sieffe made the request? And the notice that was served 
upon the indorser was in the same form, saying that the 
presentment and demand had been made “at the request 
of Wm. Sieffe for Jacob Hofrichter.” Can this be said 
to be a notice that a presentment and demand had been 
made at the request of the indorsee? We think not, but, 
if so, it was notice of a supposed fact which, as the record 
proves, never occurred. It is quite clear to us, therefore, 
not only that no lawful demand was made, but that, if one 
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had been made, the paper served upon Hofrichter would 
not have been notice of it. Upon the facts disclosed by the 
record, the jury should have been instructed to return a 
verdict for the defendant. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


HASTINGS and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judyment of the district 
court be reversed and a new trial granted. 

‘ REVERSED. 


JENNIE B. WARDELL v. JAMES W. WARDELL, ADMINIS- 
TRATOR. 


Firep May 5, 1904. No. 13,413. 


1. Equity. Equity has jurisdiction to supply the omissions and de- 
fects of legal procedure, when necessary to accomplish the ends 
of the law and to the due administration of justice. 


2. Decedent’s Estate: HomestTeapD: Sate. When a husband dies, the 
owner of a tract of land selected and occupied by himself and 
family as a homestead, but which exceeds the value of $2,000, and 
which is so situated that the dwelling house and the grounds 
upon which it stands, to the value of the homestead exemption, 
can not be set apart from the residue of the tract, the district 
court has jurisdiction, in equity, upon application of the adminis- 
trator, to decree the sale of the whole tract for the payment of 
the debts of the deceased, and to direct that, of the proceeds of 
the sale, $2,000 shall be invested at interest during the life of the 
widow, the interest and income thereof to be paid to her for her 
own use until her death, and, upon the happening of that event, 
the principal to descend as in case of other such exemptions. 


3. 4 . A homestead exemption is by the law of this state 
limited to the value of $2,000, and if, upon the death of a hus- 
band, the dwelling and the tract of land adjacent thereto, selected 
from his estate-and occupied by himself and family as a home- 
stead, exceeds that value and are so situated that the dwelling 
together with the grounds upon which it stands, and not exceed- 
ing that value, can not be set apart from the residue of the tract, 
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no legal estate in the Jand, or in any part of it, passes to the 
widow and heirs under the homestead act, but in lien thereof an 
equitable interest to the value of $2,000 in the entire tract does 
pass to them thereunder. 


Error to the district court for Washington county: 
CHARLES T, DICKINSON, JUDGE. Affirmed. 


EB. C. Jackson and Clark O’Hanlon, for plaintiff in error. 
Walton & Alummert, contra. 


AMES, C. 


It is not requisite to an understanding of the sole ques- 
tion of importance litigated in this case that the facts 
shall be set forth in detail. The circumstances essential 
to that purpose are the following: One George Wardell 
died the owner of an equitable estate in 120 acres of land 
of the value, including that of a dwelling house and build- 
ings thereon, of which he and his family were in occn- 
pancy as a homestead, of about $14,000. The defendant, 
James W. Wardell, was appointed administrator of the 
estate of the deceased, and, after having exhausted all 
. other means for the payment of debts approved and al- 
lowed against the latter, applied to the district court for 
a decree authorizing him to sell the homestead and apply 
the proceeds to the payment of a remainder of them. In 
this proceeding the widow intervened, and prayed that 
her homestead estate in the premises be protected. Upon 
a trial, it was found that the value of the dwelling house 
alone was $3,000, and of the buildings. appurtenant to it 
$3,500, and of the equitable title to the lands $7,200; and 
that the premises were not susceptible of division or parti- 
tion so as to permit the dwelling house, and the grounds 
upon which it was erected, together of a value not exceed- 
ing $2,000, to be set apart as a homestead exemption. The 
court thereupon decreed a sale of the entire tract, and 
the investment of $2,000 of the proceeds thereof at in- 
terest during the life of the widow; she to receive the 
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interest and income thereof to her own use until ber death, 
and, upon the happening of that event, the principal to 
descend to the heirs at law of the decedent, as in the case 
of other such exemptions. 

TFrom this decree, the widow prosecutes error to this 
court, alleging it to be unauthorized by law. Her con- 
tentions are that the provisions of the statute for apprais- 
ing and setting apart of the homestead during the lifetime 
of the person from whose estate it was selected (in this 
instance the husband), or the sale of it, in instances in 
which it is not susceptible of division, and the setting 
apart of $2,000 of the proceeds of the sale, are not ap- 
plicable after his death, and that hence the statutory re- 
striction as to the value of the exempt property ceases 
with that event, and that therefrom the entire premises 
occupied as a homestead, to the whole extent of the ter- 
ritorial limits prescribed by statute, acquire the character 
of exemption regardless of values. Counsel thus attempt 
to found a title to real property upon the absence or de- 
fect of expressly prescribed legal procedure for attacking 
the person in possession. It was largely for the purpose 
of supplying such omissions in legal machinery, and pre- 
venting them from becoming the means or occasion of 
injustice, that courts of equity were instituted. We en- 
tertain no doubt that, for this reason alone, if for no other, 
the present circuinstances call for the beneficial exercise 
of the jurisdiction of a court of chancery. This being so, 
the court properly adopted such methods of practice and 
procedure as are customary with it, and were adapted to 
the situation and to the accomplishment of the desired 
end, and committed no error in omitting to appoint ap- 
praisers as though the proceeding had been pursuant to 
the statute; it not being made to appear that any error 
in valuation resulted in such omission. The contention 
that equity was without jurisdiction because the claims 
had not been reduced to judgment in the lifetime of the 
debtor, we can not think to have been seriously made. 
The nearest possible approach thereto had been attained 
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by the proof and allowance of them before the probate 
court. 

Counsel for plaintiff in error lay munch stress upon the 
proposition, often reiterated by this court, that, upon the 
death of a married person from whose lands a homestead 
was selected, an estate for life therein vests in the surviv- 
ing spouse, leaving an unincumbered reversion in fee in 
the heirs of the deceased, also vested. Hence, they say, 
such estate in an entire tract not exceeding 160 acres, how- 
ever valuable, having passed in this manner, free from 
general or special liens created in the lifetime of the 
decedent, the law having prescribed no condition subse- 
quent upon which it may divest, the land ceased to be a 
part of the estate of the latter or liable for debts con- 
tracted by him. 

We think this reasoning is at fault in overlooking the 
fact that that which constitutes the homestead, and that 
alone, therefore, which passes to the surviving spouse, in 
cases of this kind, is not necessarily any defined tract of 
land, but only so much of a definable tract, if any, as, in- 
cluding the: dwelling house and appurtenances, shall not 
exceed $2,000 in value; and, inasmuch as the homestead 
exemption is rigidly limited to that value, if there be no 
describable tract, including the buildings, the value of 
which falls within that sum, there is no property answer- 
ing to the statutory definition of a homestead; and, if the 
statute were to be literally adhered to, nothing would 
pass under it to the survivor or to the heirs. So literal an 
interpretation of the statute as is contended for by coun- 
sel would, in our opinion, deprive the widow of all in- 
terest other than dower in the premises in question, and 
devote the entire property to the payment of the debts of 
her late husband. Such an outcome would obviously de- 
feat the benevolent and plain intent of the legislature, 
however inadequately expressed; and, the statute being 
remedial in character, we think a court of equity is justi- 
fied in holding that, although, under the circumstances, 
no legal estate in the land or any of it can pass under the 
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act, yet, an equitable interest therein of the value of $2,000 
does so pass, and that the court will protect it in case it 
becomes necessary to appropriate the tract to the pay- 
ment of the debts of the deceased. 

We discover no error in the record, and recommend that 
the judgment of the district court be affirmed. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 
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J. E. EBERSOLE V. OMATLA NATIONAL BANK. 
Frrep May 5, 1904. No. 13,517. 


1. Debt: Part PayMENT: Srature or Liuirations. A part payment 
operates to revive a contract debt, barred by the statute of limi- 
tations, of its own vigor and not as evidence of an acknowledg- 
ment or new promise. 


2. Evidence. The evidence in this case held to be insufficient to sup- 
port the defense of the statute of limitations. 


Error to the district court for Douglas county: Guy 
R. C. Reap, Juper. Affirmed. 


Frank Heller, for plaintiff in error. 


Hamilton & Maaiwell, contra. 


AMES, C. 


This is a proceeding in error to reverse a judgment, 
pursuant to a verdict for the plaintiff below, returned in 
obedience to a peremptory instruction by the court. The 
action was upon a book account and three promissory 
notes of the defendant. The defense was the statute of 
limitations. The notes were dated and given January 
31, 1893, and were payable on demand. The book account 
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was of transactions extending from that date until Novem- 
ber 30, 1897. The plaintiff below is assignee of the payee 
of all these obligations. At some time, not specified by 
counsel, the debtor delivered to the payee, one J. A. Ful- 
ler & Co., a policy of insurance upon the life of the former, 
as collateral security for the payment of the indebtedness. 
On February 12, 1898, the policy was entrusted to the 
debtor to enable him to obtain its cash surrender value, 
and pay the proceeds upon the indebtedness, and to sub- 
stitute a new policy for the old one. On the 14th of July, 
1898, the debtor transmitted the money and the new policy 
to his creditors, inclosed with the following letter: 


“Messrs. J. A. Fuller & Co., Omaha—GBENTLEMEN : 
Herewith please find policy number 120,968 on my life, as- 
signed to J. H. Dumont, to secure payment of my indebted- 
ness to him and you. Also check for $75.35, dated August 
1, 1898, being the amount of the surrender value of the 
policy of like amount held by you for the same purpose, 
the cash value clause of which was extended until next 
anniversary on account of payment of last premium by 
note. Paid up insurance becomes automatic under the 
policy condition. ; 

“Respectfully, JAMES EE. EBERSOLE.” 


There was no later communication between them. Ful- 
ler & Co. applied a part of the money, proceeds. of the 
check, on each of the notes, and a part on the book account. 
This action was begun within 4 years thereafter. The 
inaker contends that the notes were barred, and. therefore 
no longer a subsisting indebtedness against him, and that 
all the money should have been appropriated toward the 
payment of the book account as being the only indebted- 
ness of his to which it was applicable, or, in other words, 
that his creditors were without authority to make use 
of the money to revive the obligation of the barred notes. 

The statute enacts (code, sec. 22): “In any cause 
founded on contract, when any part of the principal or 
interest shall have been paid, * * * an action may 


780 NEBRASKA REPORTS. [Vou 71 


Ebersole v. Omaha National Bank, 


be brought in such case within the period prescribed for 
the same, after such payment.” The section provides that 
the debt may also be revived by a new promise or acknow]- 
cdgment in writing, so that it would seem that a part 
payment does not effect the removal of the bar, because 
of being evidence of a new promise or of an acknowledg- 
ment, which are void if not written, but because of its own 
proper vigor. This being so, authorities cited by plaintiff 
in error, deciding that the holder of collateral who col- 
lects the same can not apply the proceeds upon barred 
debts, because his right to collect and appropriate does 
uot include authority to make a new promise or an ac- 
knowledgment for his debtor, seem to us to be not in 
point. Here, as it seems to us, the only question is, 
whether the application of the money to the barred notes 
was a lawful appropriation of it. If it was so, it consti- 
tuted part payment upon them, and had all the legal 
consequences of any other such part payment. If it was 
not, the payee is accountable for the money, in the same 
manner, and to the same extent, as in any other case of 
tortious conversion or embezzlement of trust funds. We 
can not think that any court would hold him so liable. 
The debt upon the notes was not discharged, but remained 
a moral obligation. The letter gave, in effect, general 
authority to apply the proceeds of the collateral to the 
payment of the indebtedness of the maker, without speci- 
fying in what manner it should be distributed among the 
different descriptions thereof, and we do not see that the 
creditor exceeded his authority. 

The question was discussed somewhat at the bar, 
whether the statute ever ran against the notes. They 
were payable on demand, and no demand of their payment 
seems ever to have been made. They were secured, in part 
‘at least, in common with the book account, by collateral, 
and, until within less thin 5 years before the beginning 
of the action, business relations and transactions other 
than with reference to these obligations continued between 
the parties. If the intent of the parties may be gathered 
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from their conduct, the substitution of collateral and the 
payment of moncy above related had as direct reference 
to the notes as to the book account. The old policy was 
admittedly collateral to the notes. When it was entrusted 
to the plaintiff in error, he gave a written receipt for it, 
reciting that its cash surrender value and a new policy 
were to be “substituted” for it. That is, to lake the place 
of it and to be charged with the same duty and obliga- 
tion as it had been bound for. This transaction was 
within 2 wecks after the lapse of 5 years from the date of 
the notes. Under such circumstances we are inclined to 
think that the receipt was written acknowledgment of the 
debt evidenced by the notes, but, whether it was so or not, 
we do not think that the record discloses such an unrea- 
sonable delay in demandiug payment of the notes as would 
operate to bar them under the statute, 5 months later, 
when the plaintiff in error substituted the new policy and 
made the partial payment in controversy. 

It is recommended that the judgment of the district 
court be affirmed. 


LETTON and OLDHAM, CC., concur. 
’ d 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


OMAHA LOAN & Trust COMPANY ET AL, APPELLANTS, Y. 
Ciry OF OMAHA BY AL, APPELLEES, 


Firep May 5, 1904. No. 13,533. 


Judicial Sale: FEstorren. A purchaser at a judicial sale of Jands 
offered subject to apparent liens, who makes no attempt to have 
the priority, validity or amount of the latter otherwise adjudi- 
cated until after confirmation and conveyance, is estopped to im- 
peach them. 
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APPEAL from the district court for Douglas county: 
Invine F. Baxter, JUDGE. Affirmed. 


H. W. Pennock, for appellants. 
W. H. Herdman, contra. 
AMES, C. 


Appellants were purchasers at mortgage foreclosure 
sale of three tracts of land situate in the city of Omaha. 
The sheriff’s appraisers deducted from the gross value 
of each tract, as found by them, a certain sum as being 
a lien thereon in favor of the city, because of a special 
assessment and levy to defray the cost of local improve- 
ments. After procuring confirmation and conveyances 
pursuant thereto, appellants brought this action to per- 
petually enjoin the city from enforcing the collection of 
the taxes, for the alleged reason that the tax proceedings 
were in violation of law and void. Two of the tracts 
were purchased for slightly more than two-thirds of the 
gross amounts of the appraisements respectively, and the 
other for two-thirds of that amount less the assumed 
amount of the tax lien. There was a judgment for the 
city with respect to all. Appellants try to distinguish in 
principle between the purchase of the former two lots and 
that of the latter, because, as counsel urges, although it 
may be said to have been advantaged or bencfited by the 
deduction in one instance, it was not so in the other. But 
this very point was decided otherwise, and we think rightly 
so, in Battelle v. McIntosh, 62 Neb. 647. The two principal 
objects of the appraisement law are to protect the judg- 
ment debtor from spoliation by the forced sale of his 
property below its fair value, and to inform the judg- 
ment creditor of the existence and amounts of apparent 
prior liens upon it, so-that he may not unwittingly bid for 
it more that it is worth; but neither of them dispenses with 
or affects the rule of careat emptor as applied to pur- 
chasers at judicial sales. If the purchase is made at more 
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than two-thirds of the amount of the “net appraisal” as it 
is called, that fact, by itself, indicates nothing but that 
the bidder believes the gross appraisement to be below 
the unincumbered value of that which he is buying. Pre- 
sumably, in such cases, he reappraises the land in his 
own mind, and bids for it what he believes it to be worth, 
subject to the prior liens appearing upon the face of the 
record. He has thus had all the advantage of the appraise- 
ment and notice he could have otherwise had, and no in- 
justice has been done him. For the rest, appellants attack 
the long settled rule, that a purchaser at a judicial salc 
of lands, offered subject to apparent liens disclosed by 
the appraisement, who makes no attempt to have the 
priority, validity or amount of the latter otherwise adjudi- 
cated, until after confirmation and conveyance, is estopped 
to impeach them. Decisions enforcing this rule are very 
numerous; extending through the past 13 years. Koch v. 
Losch, 31 Neb. 625; Viergutz v. Aultman, Miller & Co.. 
46 Neb. 141; Nye & Schneider Co. v. Fahrenholz, 49 Neb. 
278; Norfolk State Bank v. Schwenk, 51 Neb. 146; Farm- 
ers’ Loan & Trust Co. v. Schwenk, 54 Neb. 657; -Peter- 
borough Savings Bank v. Pierce, 54 Neb. 721; Arlington 
Mill & Elevator Co. v. Yates, 57 Neb. 286. 

Tt would be an unprofitable task to attempt to re- 
examine the principles by which the foregoing decisions 
are thought to be justified. The court has recently done 
so and found them satisfactory. It should be sufficient 
to say that they have long since acquired the character of 
a rule of property, and, if their operation is considered 
unjust, the legislature is the proper forum in which to 
seek remedy. The assumption by appellants’ counsel that 
these decisions, or any of theni, are overruled, or in any 
wise shaken, by the opinion of this court in Hart v. Beards- 
Icy, 67 Neb. 145, is wholly unwarranted. The principles 
by which they are governed are not involved in that case, 
and the then Chief Justice, SULLIVAN, in writing the lead- 
ing opinion, paused to refer to them only for the purpose 
of stating that fact. The present Chief Justice, HOLCOMB, 
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prepared a concurring opinion,. for the sole purpose, as 
appears, of declaring and emphasizing the intention of 
the court to adhere to them in all future cases to which 
they shall be applicable. Judge Srp@wick also wrote a 
concurring opinion, in which he set forth, briefly, some of 
the conditions and qualifications upon which he supposed 
their applicability to depend, none of which he deemed 
pertinent to the case then under discussion. In Omaha 
Savings Bank v. City of Omaha, 4 Neb. (Unof.) 568, and 
iquitable Trust Co. v. City of Omaha, 69 Neb. 342, the 
rule in question was again recognized and enforced, al- 
though the attention of the court was expressly called to 
Hart v. Beardsley, supra, by Chief Justice SULLIVAN, in a 
paragraph by which he dissented, without, however, stat- 
ing his reasons for so doing beyond a bare reference to 
the case last mentioned. 

Counsel for the appellants secks to distinguish between 
this case and those cases in which it is attempted to 
enforce alleged liens as incidental or collateral to personal 
obligations. It seems to the writer that such a distinction 
would be reasonable and just. The existing rule may often 
sacrifice the property of fiancially embarrassed, and 
therefore helpless, debtors for the satisfaction of illegal 
demands from which their more fortunate, because wealth- 
ier, neighbors will escape without difficulty. But we snp- 
pose this phase of the matter to have been hitherto con- 
sidered by the court as insutticient to warrant the modifi- 
cation suggested, and that it is not worth while to pursue 
the subject. We therefore couclude that the contentions 
of the appellants have been deliberately and finally dis- 
credited by this court, and that their further discussion 
would be bootless. 

It is recommended that the judgment of the district 
court be affirmed. 


Hastings and OLDHAM, CC., concur. 


By the Court: Fur the reasons stated in the foregoing 
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pore 


opinion, it is ordered that the judgment of the district 
court be 
AFFIRMED. 


C'HADRON OPERA HoUsE COMPANY, APPELLANT, Vv. SHEL- 
DON M. LOOMER ET AL., APPELLEES. 


FILtep May 5, 1904. No, 18,585. 


Trade Name. To entitle a party to an injunction restraining another 
from the use of a trade mark or trade name, he must make it 
appear, with at least reasonable certainty, that his adoption of 
the name was prior in time to that of his adversary, that he 
adopted and made use of it in such manner as to reasonably 
apprise the public that he intended it as a distinctive appella- 
tion for his trade, commodity or place of business, and that it 
was not, at the time of his attempted appropriation of it, in 
common or general use in connection with like businesses, com- 
modities, buildings or localities, 


APPEAL from the district court for Dawes county: 
WILLIAM Hl. WESTOVER, JupGE. Affirmed. 


Allen G. Fisher, for appellant. 


A. W. Crites, contra. 


AMES, C. 


This is an appeal from a decree dismissing the plain- 
tiff’s action after a trial upon the merits. Appellant, a 
corporation, brought the suit as lessee of a building in 
Chadron, styled “The Chadron Opera House,” seeking 
to enjoin the use of the same name for the carrying on of a 
business similar to that of the plaintiff in, and in con- 
nection with, another building in Chadron. 

The evidence is in some conflict and confusion but, as 
‘nearly as we can make out, the appellees, defendants be- 
low, are conducting their business in a frame building, 
erected in 1886 for a skating rink, but provided with a 
stage and drop curtains, and some other appliances adapt- 

53 
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ing it to use as a place of dramatic entertainment, to 
which it became subsequently mainly, if not solely, de- 
voted. It seems to have been known for some time by the 
names, indifferently, of “The Rink” and “The Rink Opera 
House,” and is still perhaps more or less commonly known 
by one or the other, or both. In or about 1896, defendants 
began, in correspondence and conversation with play 
actors and others, to style their building the “Chadron 
Opera House,” and some three years later caused that 
naine to be painted upon its outer walls. Since that time 
the three names have more or less generally and indis- 
criminately been applied to it by the public. 

In 1889, one Nelson erected the building, of brick, in 
which the business of appellant is carried on. The lower 
story of the structure was and is adapted to and used for 
business rooms,.and the rear part of the upper story for 
a place of entertainment. Upon a stone let into the front of 
it were cngraved the words “P. B. Nelson, Opera Block.” 
Subsequently, Nelson and the public habitually referred 
to the building indiscriminately by the names “Nelson's 
Opera House” and “The Opera House.” Shortly before 
the beginning of this action, he and appellant adopted the 
custom of calling it the “Chadron Opera House,” but that 
was not until after that name had been painted on the 
defendants’ building and they had been using it some 
time in their correspondence, conversation and otherwise. 
As to whether Nelson or the defendants first begun this 
latter use of the name, the evidence is in conflict and the 
fact uncertain. The plaintiff was incorporated in April, 
1903, by the name of the “Chadron Opera House Com- 
pany,” apparently about the time Nelson begun adding 
the name of the town to that of his building. We 
do not think there is thus disclosed such a distinctive 
prior adoption and appropriation of the name by the 
appellant as to entitle it to the exclusive enjoyment of 
it, or to the relief prayed. For some unaccountable reason, 
the briefs and arguments of both counsel are on the same 
side of this question, and that, the one which is the oppo- 
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site of that which seems to us the more applicable to the 
circumstances. 

It seems evident to us that, before one can avail hin- 
self of the extraordinary remedy of injunction to protect 
him in the exclusive possession and enjoyment of a trade 
mark or trade name, he must have acquired, to use a 
conunon law expression, an exclusive “seizin” of it. This 
record does not disclose that either of the litigants have 
done so. On the contrary it is apparent that both have 
mulade use of the coveted name, if not in common, at least 
contemporaneously, and, for a time at least, each without 
the knowledge of the other, and without any definite in- 
tention to enjoy such use exclusively. In other words, 
neither seems, until about the time this litigation was be- 
gun, to have attempted to appropriate the name to his 
own peculiar and exclusive use, or to adopt it as a sole 
ov principal designation of his building or business. 

We have ourselves not succeeded in finding decisions 
precisely in point in this respect, but we think that the 
general principles underlying the authorities upon this 
subject uphold the conclusion that, to entitle a party to 
the remedy here sought, he must make it appear, with at 
least reasonable certainty, that his adoption of the name 
was prior in time to that of his adversary; that he adopted 
and made use of it in such manner as would reasonably 
apprise the public that he intended it as a distinctive ap- 
pellation for his trade, commodity or place of business, 
and that it was not, at the time of his attempted appro- 
priation of it, in common or general use in connection with 
like businesses, commodities, buildings or localities. See 
26 Am. and Eng. Ency. Law (1st ed.), p. 324, and notes. 
However, whether the foregoing formula is correct or not, 
we ave satisfied that this record is insufficient to support a 
judgment for the plaintiff, and recommend that the judg- 
ment of the district court be affirmed. 


LErTon and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 


LEE Carp v. DAWES COUNTY. 
¥ruep May 56, 1904. No. 13,587. 


Counties: AUTHORITY oF CounTy ATToRNEY. A county is not bound to 
pay for legal services rendered at the instance of the county 
attorney, without the previous authorization or subsequent official 
ratification of the county board. 


Error to the district court for Dawes county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 


Allen G. Fisher, for plaintiff in error. 


EB. M. Slattery, contra. 
Amus, C. 


In 1902, Dawes county seems to have engaged exten- 
‘sively in the business of the foreclosure by the county, as 
plaintiff, of delinquent tax liens upon real property situate 
within its territorial limits. The county attorney pro- 
cured the plaintiff in error, Card, who was an attorney at 
law, to assist him in compiling the data requisite for the 
purpose, in a very large number of cases, and in the form- 
ulation of pleadings and preparation of notices for pub- 
lication necessary to be employed in the foreclosure suits. 
It is not disputed that the services so rendered by Card 
were of the reasonable value of $150, or that he was as- 
sured by the county attorney that the county would com- 
pensate him therefor. But the county board is not alleged 
to have authorized the employment, or officially, and as 
a body, to have subsequently ratified or affirmed it, al-~ 
though some of its members, perhaps while the board was 
in session, are testified to have approved of it, if not to 
have given assurance of its ratification. That the county 
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attorney availed himself of this service, and that thus the 
county may have derived an indirect benefit therefrom, 
is not dispnted, thongh it is not clear that the county at- 
torney could not or would not have done the work himself, 
if he had not persuaded Card to do it for him. This is 
the whole case, as we gather it from the briefs and the 
yecord which were submitted without oral argument. 

Card presented his claim for the services in question 
to the county board, by whom it was rejected, and, upon 
appeal, the district court affirmed their order. From the 
judgment of affirmance this proceeding is prosecuted. We 
can discover no error. The county board appears not to 
have employed the plaintiff in error, or to have authorized 
his employment by the county attorney, or to have offi- 
cially ratified the latter. However meritorious the services 
of plaintiff in error may have been, and that they were 
largely so is not disputed, his claim for compensation for 
them from the county appears to have no legal founda- 
tion, the mere fact that the county may have benefited 
from them does not obligate it in a case like the present, 
in which it had no direct connection with their rendition, 
and no official opportunity to decline their reception. 

It is recommended that the judgment of the district 
court be affirmed. 


Lrrron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


JAMES MCADAMS Vv. City oF MCCOOK. 
Firep May 6, 1904. No. 18,502. 


1. Cities: ABanponine Sewers: Liapiiiry. When a city makeg pro- 
vision by sewers or drains for carrying off the surface water, it 
may not discontinue or abandon the same, when it leaves the lot 
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owner in a worse condition than he would have been if the city 
had not constructed such drains. 


2. Instructions: Review. It is a well established rule of this court 
that an instruction, not warranted by the pleadings or evidence, 
will require a reversal of the judgment if it have a tendency to 
mislead the jury. Esterly é Son v. Van Slyke, 21 Neb, 611, fol- 
lowed and approved. 


3. 


Instructions examined, and found prejudicial. 


Error to the district court for Red Willow county: 
Rospert ©. Orr, JUDGE. Reversed. 


W. 8. Morlan, for plaintiff in error. 


W. R. Starr and Fayette I. Foss, contra. 


OpHAM, C. 


This is an action for damages for injuries sustained by 
the flooding of the basement of plaintiff’s storeroom in 
the city of McCook. The material facts underlying the 
controversy are, that the city of McCook is situated in a 
hasin, with the elevation rising from the southeast to the 
northwest of the corporate limits of the city, and is sur- 
rounded on the north and west by a line of bluffs, so that 
the natural flow of the surface water in the city, if un- 
impeded, would be from the northwest to the southeast. 
Main street is the principal business street of the city, 
and runs north and south. Manchester avenne is the street 
imniediately west and parallel with Main street. Den- 
nison street is a street running east and west and crossing 
both Main and Manchester at right angles. Railroad 
street runs parallel to and south of Dennison. Dodge and 
Douglas streets are each north and parallel with Den- 
nisop street. Plaintiff in the court below, who is also 
plaintiff in error in this court, conducted a general mer- 
chandise store in a building situated on the northeast cor- 
ner of Main and Dennison streets. The building las 25 
feet frontage on Main, and 80 feet frontage on Dennison 
street. On the 17th dav of June, 1901, the city of Mc- 
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Cook was visited by a very severe rainstorm, in which 2 
and 6-10 inches of water fell in a period of 35 minutes; the 
rain was accompanied by hail and a high wind. As a re- 
sult of this storm, the basement of plaintiff’s store was 
filled with water and the goods situated therein were 
damaged to the extent of about $534. The fact and the 
extent of the damage are undisputed. In the petition filed 
by plaintiff it is alleged, in substance, that several years 
prior to the injury the city of McCook had constructed 
a system of drains, ditches and culverts for the purpose 
of conducting the surface water through the city, across 
Railroad street and into the natural basin south of the 
city. That in the construction of this system of drainage. 
it had, by means of its ditches and culverts, diverted the 
flow of the surface water north of plaintiff’s building, 
westward along Douglas street from Main street to Man- 
chester avenue, and had conducted the water from thence 
south, by means of a system of ditches and culverts, down | 
to and across Railroad street; that for 3 or 4 years before 
the injury, the city had carelessly and negligently per- 
mitted the embankment on the east side of Manchester 
and between Dennison and Dodge strects to be worn down 
and reduced to a level, by permitting teams and vehicles 
to drive over and across the embankments of the drain ; 
that when the heavy rainfall occurred on the 17th day 
of June, the system of drainage established by the city 
diverted and conducted the surface water north and west 
of plaintiff’s building over to Manchester avenue, and 
carried it down in heavy torrents to the place just north 
of Dennison street where the embankment had been leveled 
down, and precipitated it from this place in a south- 
easterly direction over and against the north side of plain- 
tiff’s building, thereby occasioning the injury complained 
of. There was no allegation in the petition that there 
was any carelessness or negligence in the original con- 
struction of the drainage system. It appeared from the 
testimony that the level of Manchester street: was two 
feet above the level of Main street. 
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The city, in answer to plaintifl’s petition, denied neg- 
ligence in permitting the drains and culverts to be and 
remain in an unsafe condition, and alleged that plain- 
tiff’s inJury was occasioned by the “act of God,” and that 
the storm on the 17th of June was of such an unusual and 
unprecedented character, that ordinary prudence on the 
part of the city in keeping its drains and culverts in 
proper condition would not have protected against the 
injury. On the issues thus joined there was trial to a jury, 
judgment for the defendant, and plaintiff brings error to 
this court. 

The only complaint urged by plaintiff which it will be 
necessary tO examine, in view of the conclusion soon to be 
reached, is as to the action of the trial court in giving 
misleading, confusing and contradictory instructions in 
his charge to the jury. However, before going in detail 
into a discussion of the objections, it is perhaps well to 
suggest, as the matter is in controversy, that plaintiff’s 
petition does state a good cause of action, and that 
there is competent testimony in the record sufficient to 
sustain a judgment for the plaintiff, had he prevailed in the 
court below. While the petition, as before set out, does 
not charge any negligence on the part of the city in the 
original construction of the drainage system, yet it does 
charge with great precision, that the city negligently per- 
mitted the drains and ditches, particularly on the east side 
of Manchester avenue and north of Dennison street, to be 
leveled down by passage over the ditches, and to remain 
in such condition for a long period of time prior to the 
injury complained of. While it is rightly urged on the 
part of the city that it was under no obligations to con- 
struct a system of drainage for protection from the sur- 
face water, yet it does not follow, because in the first in- 
stance the city was not bound to construct this system of 
drainage, that this absolved it from liability for injury oc- 
casioned to private property by its failure to keep the 
ditches in proper condition after they had been erected. 
_ When a city makes provision by sewers or drains for 
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carrying off the surface water, it may not discontinue or 
abandon the same when it leaves the lot owner in a worse 
condition than he would have been if the city had never 
constructed such drains. City of Atchison v. Challiss, 9 
Kan. 608. 

It is also urged by the city, that the injury complained 
of by the plaintiff was occasioned by surface water, which 
is a common enemy, and that for injuries arising from this 
source no one is liable. This contention, however, so far 
as it applies to cases of this character, is qualified by the 
principle that the city, like a private individual, must so 
use its own as not to injure another. City of Kearney t. 
Themanson, 48 Neb. 74. 

While it is practically conceded on the part of the city 
that some of the instructions given by the trial court had, 
as they say in their brief, “better have been left out,” yet 
it is contended that, under the evidence, no other verdict 
could have been reached, because the testimony clearly 
shows that the injury was occasioned by such an unusual 
rainfall, accompanied by hail and wind, as to constitute 
an “act of God.” While there is testimony on the part 
of the city tending to support this contention, there is also 
evidence, as before suggested in this opinion, on the part 
of the plaintiff, which tends to show that his injury was 
caused by a precipitation of surface water, diverted by 
the ditch from its natural course, and discharged against 
his property, over the low bank on the east side of the 
drain on Manchester avenue, a few feet north of Dennison 
street. Consequently there was this issue of fact 
involved in the controversy, which should have been sub- 
mitted to the jury under proper instructions. And we 
think that the learned trial judge might, and probably 
would, have clearly and concisely directed the jury on 
this question, had he not given so many instructions. 5 
instructions were given at plaintiff’s request, 12 at de- 
fendant’s request, and 11 on the court’s own motion; and 
among the different ones so given there is a babel of con- 
fusion. 
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It is.a well established rule of this court, that an in- 
struction, not warranted by the pleadings or evidence, will 
require a reversal of the judgment if it have a tendency 
to mislead the jury. Hsteriy & Son v. Van Slyke, 21 Neb. 
611. 

In the 19th instruction, requested by defendant and 
given by the court, it was said: “The jury are instructed 
that, for a mere error in judgment in the adoption of a 
plan or system of sewerage or drainage, a city can not 
be held responsible.” Without determining whether this 
instruction correctly states an abstract proposition of law, 
it is certainly foreign to any issue involved in this con- 
treversy, for, as already set out, plaintiff did not contend 
that’ there was any negligence or carelessness in the con- 
struction of the system of drainage. The vice of this in- 
struction is, that it might have led the jury to conclude 
that, unless plaintiff alleged and proved negligence in the 
construction of the drainage system, the city was not 
liable. 

The 12th instruction given by the court at the request of 
defendant was as follows: “The jury are instructed that, 
unless you believe from the evidence in this case that the 
defendant city had been careless and negligent in tlie 
grading and establishment of the grade for the sewers 
and drains as alleged in plaintiff’s petition, then the jury 
should find for the defendant, and the burden is upon 
the plaintiff to prove, by a preponderance of the evidence, 
that the defendant city was careless and negligent as. 
alleged in plaintiff’s petition.” This instruction was 
plainly misleading, and might, and probably would, cause 
the jury to go no further in their investigation than to 
‘determine whether or not the city had been negligent in 
erading and ditching its streets, and then, having found 
this fact, as they were bound to do, in the defendant’s 
favor, render a verdict accordingly. There are other 
instructions equally as objectionable which it will not be 
necessary to consider, since, for errors already pointed 
out, we recommend that the judgment of the district court 
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be reversed and the cause remanded for further pro- 
ceedings. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 


REVERSED. 


WILLIAM BE. MUPLLER V. WILLIAM N. PARCEL ET AL. 
Fiiep Mar 5, 1904. No. 13,557. 


1. Chattel Mortgages: Prtoritims. A verbal chattel mortgage, not 
coupled with possession by the mortgagee, will not take prece- 
dence over a subsequent written mortgage, taken without no- 
tice of the secret lien of the verbal mortgage. . 


2. Rulings. Action of the trial court in admission of evidence ex- 
amined, and held not prejudcial. 


3. Replevin: Verpict: SprrecraL Frnpine. Where plaintiff was in pos- 
session of the property replevied, under a claim of a special 
ownership as mortgagee, and the jury returned a verdict finding 
the right of property and the right of possession in plaintiff, and 
that the value of this right in said property was $117.17, the 
amount due on the mortgage, and the general verdict was sup- 
plemented with a special finding that the value of the property 
is $160, held, that such verdict and special finding are sufficient 
to sustain a judgment that plaintiff is entitled to the possession 
of the property, and that the value of his special property in the 
goods replevied is $117.17. 


Error to the district court for Lincoln county: Hanson 
M. Grimes, Juper. Reversed with directions. 


Hoagland & Hoagland for plaintiff in error. 
A. H. Dearis and Beeler & Muldoon, contra. 


OLDHAM, C. 


This is an action of replevin instituted by the plaintiff 
against the defendants to recover possession of 400 bushels 
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of corn, under the claim of special ownership based on a 
chattel mortgage held by the plaintiff on the corn in con- 
troversy. There was a judgment for plaintiff in the court 
below, and the defendant William E. Mueller alone brings 
error to this court. 

The facts underlying this controversy are, that defend- 
ant William E. Mueller is the owner of a farm in Lincoln 
county, Nebraska, and that, in the year 1902, J. H. Nagie 
cultivated a crop of corn on a portion of defendant’s lands 
for two-fifths of the corn raised on the lands so cultivated ; 
that about the time the corn was gathered he, Nagle, exe- 
cuted two chattel mortgages on this corn. One of these 
mortgages was executed to the plaintiff, and the other 
to one Young, who assigned and sold the same to plain- 
tiff before the suit was instituted. Each of these mort- 
gages was given to secure a bona fide indebtedness to the 
respective mortgagees. It appears that before the corn was 
gathered, defendant William E. Mueller went on a visit 
to Oregon, and left his property in charge of his wife. It 
also appears that defendant Herman Mueller, who is a 
son of William BE. Mueller, entered into a contract with 
Nagle to gather and crib the corn, and to deliver a certain 
portion thereof to plaintiff Parcel, for a consideration 
named in the contract with Nagle. After the corn was 
gathered, plaintiff demanded possession of the amount 
covered by his mortgage, and was refused possession by 
Mrs. Mueller and Herman Mueller, and this suit was in- 
stituted, naming all these parties as defendants. They 
were all summoned, and appeared and answered. De- 
fendant William E. Mueller filed a general denial. Mrs. 
Mueller answered, disclaiming any ownership in the prop- 
erty, and alleging that she held possession of the corn in 
controversy as agent of her husband. Herman Mueller 
answered, disclaiming ownership, and denying that he had 
ever had possession of the corn as agent of defendant 
Nagle. Under the issues thus formed, the court, over 
the defendants’ objection, permitted the plaintiff to allege 
and prove the contract of Nagle with Herman Mueller to 
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gather and crib the corn. This is one of the alleged errors 
called to our attention in the brief of William E. Mueller, 
and will be presently considered. Defendant William E. 
Mueller contended, first, that Nagle had no property in 
any portion of the corn, because the land had never been 
leased to him, and he had abandoned his contract to cul- 
tivate the land for two-fifths of the corn raised thereon. 
_ This issue, however, was fairly submitted to the jury on 
conflicting testimony, and was found in plaintiff’s favor. 
Defendant’s second contention was that, if Nagle was the 
owner of two-fifths of the corn raised and cribbed on the 
Mueller land, then the defendant was entitled to the pos- 
session of the corn so raised, on a verbal chattel mortgage 
made by Nagle to defendant to secure an advancement of 
money, prior to the execution of the mortgages relicd upon 
by plaintiff. There is no evidence in the record tending to 
show that plaintiff had either actual or constructive 
notice of this secret lien of defendant, if it ever in fact 
existed. The court, however, submitted this defense to the 
jury in paragraph 4 of the instructions requested by de- 
fendant, saving in substance that, if they believed that an 
agreement for such lien was verbally entered into be- 
tween Nagle and defendant Mueller, prior to the execution 
of thé mortgages in suit, and that defendant had retained 
possession of such corn under such agreement, then they 
would find for the defendant for the value of his lien. This 
instruction of the trial court appears to have submitted 
this defense to the jury under conditions as favorable as 
defendant was entitled to, either under the law or the 
testimony contained in this record. 

The action of the trial court, in permitting the plaintiff 
to plead and prove that Nagle employed defendant Her- 
man Mueller to gather and crib the corn for him, is coin- 
plained of as having been prejudicial to the interest of 
defendant William E. Mueller. We think, however, that 
this testimony was properly admitted for the purpose of 
showing that Nagle, after cultivating the corn, had em- 
ployed Mueller to gather and crib it, as he, Nagle, was 
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bound to do under his contract. The court, however, in- 
structed the jury that they were not to take this contract 
into consideration as affecting the rights of the defendant 
William FE. Mueller in any manner, as he was not shown 
to have been a party to it. Consequently, William FE. 
Mueller, who alone brings error, is in no shape to com- 
plain of this. evidence. 

It is next contended that the verdict of the jury and 
judgment of the court rendered thereon are fatally de- 
fective, and that, for this reason alonc, the case should be 
reversed and remanded. The form of the verdict returned 
by the jury was as follows: “We, the jury in this case, 
being duly sworn and impaneled, do find and say that the 
right to the property and possession of said property when 
this action was commenced was in plaintiif, and that the 
ralue of this right in said property was the sum of $117.17.” 
It is contended that this verdict is fatally defective, in 
that it finds both the right to the property and the 
right of possession in plaintiff, when be only alleged a 
special property interest, by virtue of his chattel mort- 
gage, in his affidavit and petition. And we are cited to 
the case of Hayes v. Slobodiny, 54 Neb. 511, as decisive of 
the question. In Hayes v. Slobodny, as in the case at bar, 
the plaintiff had secured possession of the property on lis 
writ of replevin, and alleged a claim to a special and not 
a general ownership therein. The verdict in that case was 
in the following form: “We, the jury, duly sworn and 
impaneled in the above entitled cause, do find that the 
right of the property and right of possession of said 
property when this action was commenced was in the 
plaintiff and assess his damages in the premises at the 
sum of one cent.” 

In disposing of this case, Ryan, C., speaking for the 
court, says, “At the time of the trial the replevied property 
was in his (plaintilf’s) possession, and with refereuce to 
that pvoperty there was no finding as to the value of his 
possession as in such cases required by the provisions of 
section 191a, code of civil procedure, but the finding in his 
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favor was of general ownership and ‘an unlimited 
right of possession.” There is an unfortunate reference 
in this opinion to section 191l@ of the code, as controlling 
the forin of the verdict in the case, where plaintiff has 
possession of the goods replevied, either under a claim of 
general or special ownership. The form of a verdict in his 
favor is prescribed by section 192, and not by section 191a 
of the code. The opinion, however, in Hayes vr. Slobodny, 
supra, turned on the question that the verdict was not 
supported by the pleading. Now in the case at bar, the 
jury, by special finding, answered that the value of the 
property in plaintiff’s possession was $160 and by their 
verdict they found that plaintifi’s interest in this property 
was of the value of $117.17, which was the amount due on 
the notes and mortgages. While the verdict was technic- 
ally erroneous in finding that the right of the property as 
well as the right of possession was in the plaintiff, yet we 
think this error was cured by finding the value of plain- 
titf’s property in the replevied corn. The general rule is 
that where the successful party in a replevin action claims 
less than the full interest in the property replevied, the 
value of his interest should be fixed. Cobbey, Replevin 
2d ed.}, sec. 854. 

While it is always good practice to follow this rule, yet 
our code does not require it to be followed, where plain- 
tiff prevails in the action and is possessed of the property 
replevied. In such case, it is only required that the jury 
by their verdict shall assess adequate damages to the 
plaintiff for the illegal detention of the property, and for 
costs. Now, it seems to us, that the general verdict of the 
jury, finding the right of property and the right of pos- 
session in the plaintiff, should have been construed in the 
light of the special finding, as a determination by the jury 
that plaintiff was entitled to the possession of the prop- 
erty in dispute as mortgagee, and that the value of his 
special property was intended to have been determined by 
the jury at $117.17, the amount of his debt and interest, 
and that the value of the property was $160. We think 
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this verdict was sufficient to have supported a judgment 
by the trial court, finding plaintiff entitled to the posses- 
sion of the property, and that the value of his special 
property in the corn replevied was $117.17, and awarding 
him a judgment for the costs of the suit. Instead of ren- 
dering such a judgment as this, the trial court rendered 
a judgment finding generally for plaintiff. In this, we 
think, there was technical and possibly substantial error. 
Rut as we are of opinion that the verdict of the jury was 
modified by its special finding, which supports a judgment 
as above suggested, we recommend that the judgment of 
the district court be reversed and the cause remanded, 
with directions to the district court to enter a judgment on 
the verdict of the jury, finding that plaintiff is entitled to 
the possession of the property replevied, under his mort- 
gage lien, and that the value of his possession was, at the 
time of the return of the verdict, $117.17, with interest at 
7 per cent. from the date of the verdict, and that he re 
cover his costs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to the district court 
to enter a judgment on the verdict of the jury, finding 
that plaintiff is entitled to the possession of the property 
replevied, under his mortgage lien, and that the value of 
his possession was, at the time of the return of the ver- 
dict, $117.17, with interest at 7 per cent. from the date 
of the verdict, and that he recover his costs. 


REVERSED. 
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BLANCHE COLEMAN AND HELEN R. COLEMAN, A MINOR, BY 
Her Next Frrenp, BLANCHE COLEMAN, APPELLANTS. 
v. 8. W. McGrew, EXe&cutror, EY AL., APPELLEES. 


Friep May 5, 1904. No. 18,575. 


1. Fraternal Insurance Certificates: Proceeps: INsuncrion. Under 
the provision of section 97, chapter 438, Compiled Statutes, the 
proceeds of a certificate of a fraternal benefit association are not, 
before payment to the person entitled thereto, liable for any debt 
of a certificate holder, or of any beneficiary named in such cer- 
tificate. 


2. Equity: Trusts. A court of equity has jurisdiction to enjoin a 
trustee from the misappropriation of trust funds at the suit of a 
cestui que trust. 


APPEAL from the district court for Gage county: 
CHARLES B. Lerron, JUDGE. Reversed. 


BE. O. Kretsinger and M. B. Davis, for appellants. 


Griggs, Rinaker & Bibb and Reavis & Reavis, contra. 


OLDHAM, C. 


On April 14, 1897, Robert W. Coleman and Alice M. 
Coleman, his wife, signed and delivered their promissory 
note to the State Bank of Humboldt, Nebraska, for the 
sum of $350, with interest at the rate of 10 per cent. On 
the 2d day of July, 1897, Robert W. Coleman departed this 
life, and on the 28th day of August, 1897, Alice M. Cole- 
man also departed this life, leaving the defendant, S. W. 
McGrew, as executor of her last will and’ testament, and 
plaintitfs Blanche Coleman and Helen R. Coleman as sole 
legatees of the will. Defendant 8. W. McGrew, executor 
‘of the estate of Alice M. Coleman, was also the personal 
representative of the estate of Robert W. Coleman. The 
note of the defendant bank was proved against each of 
these estates. The estate of Robert W. Coleman was in- 
solvent, and paid but 50 cents on the dollar of its in- 


debtedness, leaving one-half of the amount due on the note 
54 
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to the defendant bank as a charge against the estate of 
Alice M. Coleman. <After the note to the defendant bank 
had been allowed against the estate of Alice M. Coleman, 
the executor sought, by motion filed at the succeeding 
term of the county court, to have the order allowing the 
claim against the estate of Alice M. Coleman set aside. 
This order was granted in the county court, but on error 
proceedings instituted in the district court, the order was 
reversed. The order of the district court, reversing the 
judgment of the county court, was reviewed on error pro- 
ceedings in this court, in the case of McGrew v. State 
Bank, 60 Neb. 716, and affirmed. 

Afterwards, Blanche M. Coleman and Helen R. 
Coleman, as sole legatees of Alice Coleman, insti- 
tuted the present cause of action, for the purpose 
of restraining the executor of their mother’s estate 
and the defendant bank from applying the funds in 
the hands of the executor, received from the proceeds of 
three fraternal benefit policies, to the payment of the 
claim of the bank against the mother’s estate. The peti- 
tion filed is quite lengthy, the material allegations being 
that the plaintiffs are the sole legatees and heirs at law 
of Alice M. Coleman, deceased, and that defendant 8. W. 
McGrew is the executor of her last will and testament; 
that, at the time of the death of Alice M. Coleman, she 
was possessed of no separate estate of her own, but was 
beneficiary in a certificate held by her husband in the 
Modern Woodmen of America, for $2,000, in the Ancient 
Order of United Workmen, for $2,000, and in the Knights 
of Pythias, for $2,000; that each of these companies were 
fraternal benefit associations, authorized under the laws 
of the state of Nebraska; that there were no other assets 
except the proceeds of these policies in the hands of the 
executor, with which to pay the claim against the estate. 
The petition also alleged that the claim had been allowed 
through a conspiracy between the executor and the bank; 
hut, before passing, we might say that there is no proof 
whatever in the record to sustain this allegation, The de 
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fendant executor answered the plaintiffs’ petition, admit- 
ting each of the allegations except that of a conspiracy. 
The defendant bank answered, denying the capacity of the 
plaintiffs to maintain this cause of action, challenging the 
jurisdiction of the district court, and pleading a former 
adjudication of the claim against the estate of Alice M. 
Coleman. On issues thus joined, there was trial to the 
court, judgment for the defendants, and plaintiffs appeal 
to this court. 

All the facts necessary to an adjudication of this case 
are either admitted by the pleadings or established without 
contradiction in the record. These are, that the claim of 
the defendant bank had been formerly proved against the 
estate of Alice M. Coleman; that there were no funds of 
this estate in the hands of the executor, except the pro- 
ceeds of the three fraternal benefit certificates above set 
forth; that the executor had finally settled all matters con- 
nected with the estate of Alice M. Coleman, except the 
claim of the defendant bank, and that, when restrained, 
he was about to pay this claim from the proceeds of one of 
these fraternal benefit certificates. 

The first question, then, to be determined is, were the 
funds derived from the proceeds of these fraternal benc- 
fit certificates assets of the estate of the beneficiary, which 
are liable for the payment of the debts of the estate, or, 
are they a trust fund in the hands of the executor for the 
benefit of the children, heirs at law and legatees of the 
defendant? If these funds are assets of the estate, and 
liable for the debts of the deceased, then plaintitfs could 
not maintain this cause of action, for want of a present 
interest in the funds; but, if these funds are held in trust 
by the executor for the plaintiffs, their interest is imme- 
diate and the capacity to sue clearly exists. Section 97, 
chapter 48, Compiled Statutes (Annotated Statutes, 6489), 
which was originally section 7 of the fraternal beneficiary 
association act of this state (ch. 47, laws of 1897) provides : 
“The money or other henefit, charity, relief or aid to be 
paid, provided or rendered by any society authorized to 
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do business under this act, shall. not be liable to attach- 
ment by trustee, garnishee or other process, and shall not 
be seized, taken, appropriated or applied by any legal or 
equitable process, or by operation of law, to pay any debt 
or liability of a certificate holder or of any beneficiary 
named in a certificate, or of any person who may have 
any right thereunder.” This statute clearly exempts these 
funds from the debts of the testatrix, and constitutes them 
a trust fund in the hands of the executor for the benefit 
of plaintiffs, who are legatees and sole heirs at law of the 
deceased. 

Having arrived at the conclusion that the proceeds of 
these fraternal benefit certificates are not an asset liable 
for the debts of the estate, it follows that the plea of res 
judicata relied upon by the appellees is entirely unavail- 
ing. The filing of the claim for probate and its allowance 
amounted to no more than an adjudication of the fact that 
the estate of Alice M. Coleman was indebted to the defend- 
ant bank in the sum found to be due on the note, but 
there was nothing in this finding that could determine the 
question of the liability of the funds now in the hands of 
the executor for the payment of the claim. When the 
claim was allowed, it became a lien on such funds in 
the hands of the executor as might legally be appropriated 
in its discharge, and no other. 

The same course of reasoning disposes of the objection 
of the appellees to the jurisdiction of the district court to 
hear and determine this cause of action. This objection 
is based upon the proposition that the county court has 
sole and exclusive jurisdiction of probate matters, but, if 
we are correct in the conclusion already reached, the 
question involved has no connection with the procecdings 
connected with the probate of the will of the deceased. It 
is simply an application by the cestai que trust to a court 
of equity for an order restraining the trustee from misap- 
propriation of the trust funds, and the jurisdiction of a 
court of equity to grant this relief is grounded on the 
fundamental principles of equity jurisprudence, 
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We therefore conclude that the learned district court 
erred in dismissing plaintiffs’ bill, and we recommend that 
the judgment of the district court be reversed and the 
cause remanded, with directions to the lower court to 
render judgment in favor of the plaintiffs, permanently 
enjoining the executor and the judgment creditors from 
upplying the proceeds of the fraternal benefit certificates in 
the hands of the executor to the payment of any indebted- 
ness against the estate of the testatrix. 


AMBS, C., concurs. Letton, C., not sitting. 


By the Court: For the reasons set forth in the above 
opinion, it is recommended that the judgment of the 
district court be reversed and the cause remanded. 


REVERSED. 


JAMES MONTAGUE Y. MINNA MARUNDA. 
Foren May 5, 1904. No. 13,586. 


1, Jurisdiction: APPEARANCE. When a party who had made a special 
appearance in an action or proceeding moves the court for affirm- 
ative relief in his own behalf, he thereby makes a general ap- 
pearance and subjects himself to the jurisdiction of the court. 


2. Mortgage Foreclosure: DisTaisvTion or SurrLus: New Parries. 
Upon the foreclosure of a mortgage, and a sale and confirmation 
thereunder, if a surplus remains after the payment of the mort- 
gage debt and costs, the district court, in its equitable jurisdic- 
tion, has full power, upon an application being made for a distri- 
bution of the surplus, to bring in all parties necessary to a de- 
termination of the ownership of the fund, and to try and deter- 
mine that question. 


3. Title by Prescription: Tackina: Privity. Privity must be shown 
between adverse claimants of real estate before the possession of 
one can be tacked to the possession of the other for the purpose 
of completing title by prescription; but this privity may exist by 
grant, devise, purchase or descent, and the adverse possession of 
an ancestor may be taken advantage of by his heirs, if their 
possession has been continuous with his, exclusive, and under the 
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same claim of right as made by him. In such case, the ouster 
and disseisin made by the ancestor is continued by the heirs and 
relates back to his original entry. 


Error to the district court for Dawes county: WILLIAM 
Hi. Westover, JUDGE. Affirmed. 


Allen G. Fisher, for plaintiff in error. 
A. W. Crites and W. W. Wood, contra. 


LerTTon, C. 


This is a proceeding in error to review the action of 
the district court for Dawes county in distributing a sur- 
plus of money arising from a sale under a mortgage fore- 
closure. The facts are as follows: In 1888, Albert Neu- 
man and. Lulu Nenman, his wife, resided upon a certain 
tract of 160 acres of land in Dawes county, which he had 
taken as a preemption claim and had made final entry 
npon. On the Ist day of Augnst, 1888, Neuman and his 
wife executed a mortgage to W. H. Lanning, trustee, to 
secure a loan on the premises. After the execution of the 
mortgage a deed was apparently executed by Lulu Nen- 
man, as grantor, her husband joining with her in the 
execution of the deed, to one Edward Roberts. This deed 
was acknowledged by Mrs. Neuman alone before one Peter 
Hall, a justice of the peace in and for Dawes county. 
Roberts moved upon the land with his family in March, 
1890, and lived there for several years, when he moved 
to other Jand adjoining the same, but fenced the Neuman 
tract, together with his other land, in one inclosure, living 
within the inclosure. In 1895 Roberts died, but his 
widow remained in possession of the premises until about 
the 30th day of March, 1900, when deeds were executed 
by the heirs of Roberts and his widow to one Ed Ma- 
rnnda, and Marunda took possession under the same. On 
May 17, 1900, an action was begun in the name of the 
McKinley-Lanning Loan & Trust Company to foreclose 
the mortgage. Albert Neuman, Luln Neuman, Edward 
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Roberts, Mrs. Edward Roberts and the unknown heirs of 
Kdward Roberts were made parties defendant. 

It is stated in the briefs that Ed Marunda was made a 
party to this foreclosure action on his own application, 
and the record shows that he filed an answer, setting up 
that he had a legal interest in the land in controversy, 
“said legal interest being an equitable title to the lands 
described in the plaintiff’s petition herein, by a convey- 
ance dated April 8, 1900,” and praying that he be per- 
mitted to participate in any surplus money remaining 
from the sale of the lands. No service was had upon 
Albert Neuman, and no decree taken as to him, but a 
decree of foreclosure was rendered in the case against the 
other defendants, ordering the land sold to satisfy the 
mortgage. The decree of foreclosure makes no finding 
with reference to the interest of Marunda in the prem- 
ises. A sale was had under the decree, and Marunda 
bought the land, but this sale was set aside and a new sale 
made to James Montague. This sale was confirmed, and a 
deed ordered and made to Montague, March 18, 1908. 
After the payment of the mortgage debt, there remained in 
the hands of the sheriff a surplus of $610.45, which is in 
controversy in this case. On the llth day of January, 
1901, a quitclaim deed was executed by Albert Neuman to 
James Montague for this land, which was filed for record 
on February 9, 1901, in the office of the county clerk of 
Dawes county. The consideration recited in this deed was 
the mortgage indebtedness upon the land and $5 in hand 
paid. Ed Marunda died in August, 1902, and his wife, 
Minna Marunda, was apparently appointed admninistratrix 
of the estate. 

A motion was afterwards filed by Minna Marunda, 
asking the court to return to her, as administratrix of 
Ed. Marunda, the money paid in by Marunda to the 
sheriff upon his bid for the land, and also praying for an 
order upon the sheriff, to pay to the clerk of the court the 
surplus in his hands arising from the sale to Montague. In 
the meantime Montague had demanded the surplus from the 
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sheriff, which demand was refused, and an action was 
brought by him against the sheriff to recover the saine. 
On the 17th of April, 1903, a hearing was had upon these 
motions of Minna Marunda. The motions were sustained, 
and the sheriff ordered to pay to the clerk of the court 
“the surplus now in his hands, ainounting to $610.45, and 
to further pay said administratrix the $900 bid by Fd 
Marunda at the sale which had been set aside. Montague 
excepted to these orders. It appears that Minna Marunda, 
as the widow of Ed Marunda, and one Herman Ma- 
runda, a brother of Ed Marunda, had, before this time, 
filed petitions for a part of the surplus, and the court 
ordered that the plaintiff and James Montague plead to 
said applications within 30 days. On July 18, 1903, 
Montague filed a special appearance, and objections to the 
jurisdiction of the court, which objections were overruled, 
and exceptions taken, whereupon he presented to the court 
a demand for a trial by jury, which was refused and ex- 
ception taken. Afterwards, he filed an answer, setting up 
that he was plaintiff in another action pending against the 
sheriff for the same money; that the court has no juris- 
diction; denies the ownership of Ed Marunda or his heirs 
to the land in question; alleges that the premises were the 
homestead of the Neuinans until the year 1900, and alleges 
that the facts set forth in the petition do not constitute a 
cause of action. A reply was filed by the Marundas deny- 
ing every allegation in this answer. Hearing was had 
upon the 21st day of July upon the issues thus framed. 
The court found that the land, at the time of the death of 
Ed Marunda, belonged to him, and descended to his heirs, 
subject to the dower estate of his widow, Minna Marunda; 
ascertained the value of her dower estate, and the shares 
of the respective petitioners; directed the payment of the 
same to them, and found generally in favor of the peti- 
tioners and against Montague. Exceptions were taken, 
and a bill of exceptions duly settled and filed, which pre- 
sents the evidence in support of this proceeding for review. 

As to the special appearance and objections to the 
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jurisdiction of the court, filed by James Montague on the 
13th of July, 1908, it is sufficient to say that, on the 
17th day of April, at the time that the hearing was had 
upon the motions of Minna Marunda, above mentioned, 
the record shows that an appearance was made by Mon- 
tague, objecting to the motions; and, further, a motion 
was made on his own behalf by Montague, seeking to put 
the powers of the court in motion for his own benefit. 
By thus appearing and invoking the action of the court, 
Montague appeared generally in the cause, and could 
not afterwards be heard to say that his appearance was 
only special. The objections to jurisdiction were properly 
overruled. As to the demand for a jury made by Mon- 
tague, a court of equity had obtained jurisdiction of the 
parties and of the subject matter, by virtue of the fore- 
closure proceeding and the subsequent appearance made 
hy Kd Marunda and Montague, and the widow and heirs 
of Marunda. Confirmation had been had, and the surplus 
had been brought into court as section 854 of the code 
provides. All persons who claimed to have any interest 
in the surplus being before the court, it was within its 
power, as it was its duty, to retain the cause for all 
purposes necessary to determine the matters still pend- 
ing, and to do complete and final justice between the 
parties. To voluntarily relinquish its jurisdiction over 
the fund, which was in its possession, would be to sur- 
render one of the most beneficial powers of a court of 
chancery. The fund being in the hands of the court, 
it was its duty to ascertain to whom it belonged, and not 
to relegate the parties to another court for that purpose. 
No error was committed in retaining the matter of the 
determination of the ownership of the surplus in its 
hands, and in refusing the demand for a jury made by Mon- 
tague. The action was not one of those in which a con- 
stitutional right to a jury trial exists. It was not in 
assumpsit, as was Yager v. Hachange Nat. Bank, 52 Neb. 
321, cited by plaintiff in error. These considerations also 
dispose of the assignment that the court erred in directing 
the sheriff to pay the surplus into court. 
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Objection is made that the decision is not sustained 
by sufficient evidence, is contrary to the weight of evi- 
dence and is contrary to law; and further objections are 
made to the court’s admitting the documentary evidence 
of the applicants. As to the deed from Lulu Neuman to 
Edward Roberts, it appears that, at the time this deed was 
made, the property was the homestead of Albert Neuman 
and Lulu Neuman. The deed was not acknowledged by 
Albert Neuman, and consequently is void, since, in order 
to convey a homestead in this state the instrument must 
be executed and acknowledged by both husband and wife. 
It appears, however, that, immediately upon the execu- 
tion of the deed, the Neumans moved off from this land — 
to another tract in the vicinity, and possession was taken 
by Roberts, under claim of title, in March, 1890. Roberts 
resided thereon with his family for 4 or 5 years. Ile 
then bought an adjoining tract, known as the Heckman 
claim, and moved there, but retained possession of the 
Neuman tract and fenced it in with 40 acres of the Heck- 
man claim. There is evidence that Roberts cut hay upon 
this land and cultivated part of it, and that he exercised 
exclusive control and actual ownership over it during his 
lifetime, under claim of title. After Roberts’ death, his 
widow and family continued to live upon the 200 acre 
tract, and, in 1900, deeds were executed by Caroline 
Roberts, the widow of Edward Roberts, and by all his 
children and heirs to Ed Marunda. The evidence shows 
that Marunda took possession of the land under these 
deeds, and kept the same until his death, and that his 
widow continued his possession until the spring of 1903. 
The testimony is conflicting in regard to the condition 
of the fences around the Neuman and Heckman tracts, 
but there is sufficient evidence to support the conclusion 
of the district court that the acts of Roberts, of his widow 
and heirs after his death, and of Marunda in relation to 
the occupancy and possession of such land, were sufficient 
to constitute a notorious, exclusive, adverse and contin- 
uous possession, under claim of title, as against all the 
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world, during the period from March, 1890, until after 
the death of Marunda in August, 1902. The void deed 
from Neuman and wife to Roberts, under which he took 
possession of the premises, was sufficient to constitute 
color of title. The statute of limitations began to run 
as soon as he took possession of the premises under this 
deed. His subsequent removal to the Heckman 40 acres 
adjoining this tract did not stop the running of the 
statute, because he kept continuous adverse possession 
of the Neuman land, nor did his subsequent death, since 
his widow and heirs continued to hold under his claim 
of title. It would seem that the bar of the statute was 
complete in favor of the heirs of Roberts before the deed 
to Marunda, but Marunda’s possession being derived un- 
der the title of Roberts continued the adverse possession. 
The Roberts’ title by prescription had fully ripened into a 
perfect title before the beginning of the foreclosure suit, 
and before the execution of the quitclaim deed from Neu- 
man to Montague, under which Montague claims the title 
to the surplus. 

A number of the objections made in the brief of the 
plaintiff in error are not available to Montague with 
reference to the title of Ed Marunda, for the reason that, 
under the testimony, the bar of the statute was complete 
as against Neuman and Montague, while the title was still 
in the heirs of Roberts. Since neither, Neuman, nor his 
grantee, Montague, had any title to the land at that time, 
or at the time Marunda took it, they have no standing in 
court to complain as to technical defects in the convey- 
ances from Roberts’ widow and heirs to Marunda. 

It is further urged that, under the authority of Zweibel 
v. Myers, 69 Neb. 294, the possession of the widow and 
heirs of Roberts can not be tacked to the possession of 
Roberts, in order to continue the running of the statute 
of limitations. There is no doubt of the correctness of the 
rule laid down in the syllabus of that case, that privity 
must be shown between adverse claimants, before the 
possession of one can be tacked to the possession of the 
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other, for the purpose of completing title by prescription. 
But the plaintiff in error asserts that, under the holding 
of the opinion in that case, there can be no privity of 
possession unless by direct grant or devise. While it is 
possible that the language of the opinion may be so con- 
strued, we do not think that it was intended to hold, in 
that case, that there can be no privity of possession be- 
tween ancestor and heirs without a specific grant. It 
is essential that each occupant must show a derivative 
title from his predecessor, in order to link his possession 
with that taken under the original entry, but the pos- 
session of the heir is regarded as a continuance of that 
of the ancestor on account of his privity of blood. Bliss, 
Code Pleading (3d ed.), sec. 285; Leonard v. Leonard, 7 
Allen (Mass.), 277; Rowland v. Williams, 23 Ore. 515, 
32 Pac. 402; Low v. Schaffer, 24 Ore. 239, 33 Pac. 678; 
Witt v. St. Paul & N. P. R. Co., 38 Minn. 122, 35 N. W. 
862; Haynes v. Boardman, 119 Mass. 414. Where the 
widow and heirs continue to hold possession acquired by 
the ancestor under the same claim of title, there is such 
a privity between them that the ouster and disseisin be- 
gun by the ancestor is continued by them, and relates 
back to his original entry. In the Zweibel case, the facts 
did not show such a continuous possession, under claim of 
title made by the heirs, and the language must be con- 
strued with reference to the facts in that case. 

A number of other objections to the decree of the 
court are urged in the brief of the plaintiff in error, but, 
under the view which was taken by the trial court of the 
evidence in the case, with which we agree, they can not 
be urged by Montague, since, if he had no title to the 
surplus, he can not complain of the manner of its distri- 
bution. 

Upon a consideration of the whole record, we are of 
the opinion that the judgment of the district court was 
right and that it should be affirmed. 


AMES and OLDHAM, CC., concur. S- 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Davip A. STRONG Y. ARTHUR EGGERT. 
Fitrep May 5, 1904. No. 13,588. 


1. Verdict: Instrrucrions. A verdict clearly contrary to the instruc- 
tions of the court should be set aside. 


2. 


EvipENcE. Evidence examined, and held not to sustain the 
verdict. 


Error to the district court for Dawes county: Wu- 
LIAM H. Westover, JUpcn. Reversed. 


Allen G. Fisher, for plaintiff in error. 
A. W. Crites, contra. 


LeTron, C. 


This action was originally brought before a justice of 
the peace in Dawes county by the defendant in error, 
hereinafter called the plaintiff, who sought to recover 
from the plaintiff in crror, hereinafter called the de- 
fendant, the snm of $170.58, for work and labor which 
he alleged he performed for the defendant at his request. 
A trial was had and judgment rendered, an appeal taken 
to the district court where the cause was tried to a jury, 
and judgment rendered in favor of the plaintiff for the 
exact amount claimed by him, to wit, $170.58. Error 
proceedings have been prosecuted by the defendant to this 
court. The defendant is engaged in farming and also 
to a certain extent in lumbering. In April, 1900, the plain- 
tiff agreed to work for him by the day on his farm, for 
$1 a day, no time being specified during which the con- 
tract should run. Afterwards, he worked at the saw- 
mill and lumbering camp of the defendant. It appears 
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that sometime in August or September, 1900, a verbal 
agreement was made between the plaintiff and defendant, 
by which the defendant agreed to convey to the plaintiff 
a certain tract of land, upon which there was standing a 
quantity of saw timber, in payment for which the plain- 
tiff was to allow the defendant to retain $30 then due him 
for labor, and plaintiff was to cut all timber fit for saw 
purposes over 12 inches in diameter, then standing upon 
this tract of land. The evidence shows that this lumber 
calp was situated some 5 or 6 miles from the farm of the 
defendant; that when the plaintiff first noved near the 
sawmill, he moved into a house belonging to one Bren- 
nan; that, afterwards, some dispute arising between the 
parties, this house was torn down, and he was forced to 
move into a tent which stood near the sawmill, on the 
tract of land defendant was to convey to him under the, 
oral agreement; and that, afterwards, a house was built by 
the plaintiff, with lumber furnished him by the defendant. 
But his house proved to be erected upon land which was 
outside of the limits of the tract. After the land was 
surveyed, and it was found that it did not Delong to de- 
fendant, plaintiff again moved into the tent near the saw- 
mill, where he lived until the fall of 1901, when he left 
the place. 

The principal defense is, that a settlement had been 
had between the parties; and the defendant further sets 
up a counterclaim for damages in the sum of $300, which 
he claims he suffered by reason of the failure of plaintiff 
to cut the timber upon the land. Both the settlement and 
counterclaim were denied by the plaintiff. The defendant 
brought into court and tendered a deed to the land to 
plaintiff, to be delivered when he completes the cutting of 
the timber thereon. The evidence in the case very largely 
consists of entries in the books of the plaintiff and de- 
fendant, together with the explanations of the same, the 
principal conflict being with regard to the settlement 
which the defendant claims to have made on November 
13, 1900, and as to whether or not the contract for the 
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purchase of the land was rescinded by defendant. It ap- 
pears from the testimony that there were about 58,000 
fect of saw timber left standing upon the land, at the 
time the plaintiff left it. The court instructed the jury 
with reference to the counterclaim: “As to the counter- 
claim interposed by the defendant, you are instructed 
that the burden of proof is upon the defendant; and, be- 
fore he can recover upon the said counterclaim he must 
satisfy you by a preponderance of the evidence that he 
sold and delivered possession to the plaintiff of the land 
heretofore described; that plaintiff, to pay for the same, 
was to cut the saw timber as set forth in the said counter- 
claim, and that he at all times has been ready and willing 
to make a good and valid deed to the said land, when 
the plaintiff should comply with his part of said con- 
tract. If you believe from the evidence that said contract 
for the sale of the land was made between the parties 
as alleged in defendant’s answer and counterclaim, and 
that the plaintiff complied with his part of said contract, 
with the exception of cutting about 58,000 feet of saw 
timber therefrom, then you are advised that the defendant, 
upon making a deed to the plaintiff, would be entitled to 
recover from the plaintiff the value, as shown by the evi- 
dence, of cutting said 58,000 feet of logs.” The giving 
of this instruction was excepted to by defendant and is 
assigned as error. It is urged that this instruction is 
erroneous, because it omitted the fact that $30 was to be 
credited to plaintiff as a first payment on the land, and 
for various other reasons which it is not necessary to 
consider, since it is apparent from the verdict that the 
jury must have found that the defendant failed to prove’ 
that he sold and delivered possession of the land, and that 
he has been ready and willing to make a valid deed to the 
same when the plaintiff should comply with his part of 
the contract. There is a sharp conflict in the testimony in 
regard to this matter. While the parties agree that the 
timber was to be cut in exchange for the land, yet they 
disagrce as to the time within which this was to be done, 
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They further disagree as to whether possession of the 
land was ever actually taken by plaintiff, and further 
disagree as to whether or not defendant informed plain- 
tiff that he wanted to use the land himself, and rescinded 
the contract. Upon this conflicting evidence it is ap- 
parent from the verdict that the jury found for the plain- 
tiff and against the defendant upon the matter of the 
counterclaim, and this finding being supported by the 
evidence will not be disturbed. Hence, the defendant 
could not have been prejudiced by the omission from this 
instruction of the matters of which he complains. 

_It is further assigned that the verdict is not sustained 
by the evidence and is contrary to the instructions of the 
court. The jury were properly instructed as to the de- 
fense of settlement. It appears from the evidence of both 
parties that a settlement was had between them upon 
the 14th day of September, 1900, by which $30 was 
credited to plaintiff upon the contract for the sale of the 
land, and $10 was found to be still due and owing to him. 
Accepting the testimony of plaintiff as true in regard to 
the labor that he performed after the 14th day of Sep- 
tember, 1900, and giving him credit for the $40 still in 
the hands of Strong, the evidence fails to show that the 
defendant owes him the amount found due by the verdict. 
It is apparent that the jury disregarded the settlement, 
entirely, when they gave the plaintiff a verdict for the 
full amount claimed. 

We doubt very much whether the most expert book- 
keeper could arrive at any clear or definite conclusion 
from the defendant’s books, as to what credits he was 
entitled to. After our examination of the defendant’s 
_ bookkeeping, we do not wonder that the jury entirely dis- 
regarded all his entries and his oral testimony, as to pay- 
ments made by him. Apparently, being unable to arrive 
at any definite conclusion from his books or his. testi- 
mony, as to what credit he should have, the Jury gave 
the plaintiff all he asked for, by way of penalty for the 
defendant’s carclessness. Such a verdict can not stand. 
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Under the instruction of the court, the jury should have 
taken into consideration the settlement of September 14, 
1900, and given Eggert credit only for what he earned 
after that time, in addition to the amount then due him. 
For the failure of the jury to follow the instruction of 
the court with reference to settlement, and the verdict 
being in excess of the amount shown by the testimony to 
be due the plaintiff, the case should be reversed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
cause remanded for further proceedings. 


REVERSED. 


Hupson J. WINNETT ET AL., APPELLANTS, V. GEORGE A. 
ADAMS ET AL., APPELLEES. 


Fitep May 5, 1904. No. 13,386. 


1. Civil and Political Rights. A civil right is a right accorded to 
every member of a district, community or nation; a political right 
is one exercisable in the administration of government. 


2. Primary Election: Equity. A court of equity will not undertake 
to supervise the acts and management of a political party for the 
protection of a purely politica] right. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HouMss, JUpGE. Affirmed. 


Hall & Mariay, for appellants. 
Billingsley & Greene, contra. 


ALBERT, C. 


This is a suit for relief by injunction, brought on the 
19th day of May, 1902. As the only question in the case 


is, whether the facts stated in the petition are sufficient 
55 
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to constitute grounds for equitable relief, it will be nec- 
cssary to examine the petition at some length. Omitting 
the formal parts, and some matters not necessary to an 
understanding of the case, the petition is as follows: 

“The plaintiffs complain of the defendants and say that 
the defendant George A. Adams is the chairman of the 
republican county central committee of Lancaster county, 
and that the said Walter L. Dawson is secretary of said 
committee, and the defendants rank A. Graham, Julius 
Dietrich, George H. Moore, Stanley Wicks, Howard I. 
Beatty, William Lawlor, James Stevenson, Charles W. 
Spears, William A. Green, Andrew G. Billmeyer, John §. 
Bishop, Dominick G. Courtney, Willian A. Leese, Edwin 
R. Mockett, Alva L. Pound, James H. Valentine, Victor 
Seymour, Lee J. Dunn, William J, Blystone, Charles B. 
Capron, J. H. Amos and Harry G. Abbott are members 
of such central committee, representing the several pre- 
cincts of the several wards in the city of Lincoln in said 
county; that said republican county central committee 
consists of 20 members from the city of Lincoln and its 
various precincts, and that there are 382 members of said 
central comnittee from the various country precincts in 
said county; that the country precincts are represented on 
said central committee as follows:’ (Here follows a 
list of the members from the country precincts.) There 
being in all 52 members from both city aud country pre- 
cincts of said county central committee. That it requires 
a majority of said members to adopt any rules or regula- 
tions for the governing of primary elections to be held 
in said county. That said republican county central com- 
mittee is the governing authority of the republican party 
within said county and in said several precincts and 
wards of said city, within the meaning of chapter 27 of 
the laws of 1899, being sections 125a to 125/, chapter 26, 
Conpiled Statutes, 1901 (Annotated Statutes; 5800- 
5811). 

“That the plaintiffs herein are republicans and quali- 
fied electors of the city of Lincoln, Lancaster county, Ne- 
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braska, and as such the said Hudson J. Winnett is a 
candidate for the nomination of the republican party of 
said county of Lancaster for the oftice of state senator; 
and that Orlando W. Webster and William B. Linch are 
candidates for the nomination of the republican party of 
said county for the house of representatives of the Ne- 
braska legislature, and are seeking nomination to said 
respective offices at the hands of the republican county 
convention of Lancaster county, Nebraska, and intend, 
if nominated by said convention, to run for said offices 
at the general election to be held on the........ day of 
Noveniber, 1902; and as such candidates for said respect- 
ive offices they desire to submit their names to the quali- 
fied republican voters of said several precincts and wards 
in said city and to submit to the qualified republican 
voters of said wards, and each precinct thereof, a list of 
delegates to the regular republican county convention of 
the republican party, in their respective interests and 
favorable to their nominations for said respective offices. 

“That the regular county convention of said republican 
party in said county, for the purpose of making nomina- 
tions to be voted upon at said regular election, is fixed 
to be held at the city of Lincoln, aforesaid, on Wednes- 
day, the 21st day of May, 1902; and that the regular 
primary election of said party within said county is set 
for Tuesday, the 20th day of May, 1902, at which election 
delegates are to be chosen to take part in said county 
convention. That such primary election in said several 
precinets of said several wards in the city of Lincoln will 
be under the control and supervision of said defendants, 
respectively, as chairman, secretary and committeemen, 
as aforesaid; that the said George A. Adams as chairman 
of said central committee, by and under the rules of 
“practice governing said primary, is to print the ballot 
to be voted upon at such primary election and have full 
and complete charge of the preparation and distribution 
thereof. : 

“And the plaintiffs further say that the said defendants 
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and each of them unlawfully, wrongfully and fraudulently, 
and for the purpose of preventing these plaintiffs from 
submitting a list of delegates favorable to them and their 
interests in each of said precincts, and for the purpose 
of preventing said qualified republican electors in said 
several precincts from voting upon a proposed list of 
delegates favorable to each of said plaintiffs herein for 
said offices for which they are candidates, are threaten- 
ing, and are about to put in force and apply a pretended 
rule or regulation, alleged to have been adopted by said 
central committee, in words and figures following, to wit: 

“All ballots shall be printed by the chairman of the 
county central committee. Nothing shall be placed upon 
the ballot except the list of delegates selected at the 
caucus, the names of the candidates, and at the top of the 
ballot shall be printed “Official Ballot,” and between the 
names of the delegates sufficient space shall be left in 
which to write a name or names, other than those printed 
on the ballot, and at the top of such ballot shall be printed 
a circle, so that, if desired by the voter, the whole list of 
delegates may be voted for by one mark; those that neg- 
leet to make said mark shall not invalidate such ballot, 
but the vote will be counted for the delegates unscratched. 
Said list of delegates shall be printed on plain white 
paper. 

“ “Provided, that, in such voting precincts as may have 
two or more candidates contesting for the delegates to the 
county convention, said candidates may submit their re- 
spective tickets to the primary election for settlement, 
and not be bound by the caucus rule. Said tickets shall 
be certified to the secretary of the county central com- 
mittee by the committeemen of the precincts and printed 
by the chairman of the county central committee, but said 
agreement between the candidates shall not operate to 
prevent holding a caucus, if the committeeman sees fit 
so to do, and the caucus ticket shall also be printed by 
the chairman of the county central committee. The tickets 
presented by the candidates shall be printed the same as 
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in see. 4. All of said candidates shall file with the scc- 
vetary of the county central committee a written stale- 
ment of their agreement as to the tickets to be used at 
the primary. And the name of the office for which the 
candidate is running shall be placed thereon; also the 
name of the nominees selected by the caucus, whether 
he resides in that precinct or not.’ 

“That the said pretended rule is unreasonable, fraud- 
ulent and unjust, and beyond the power of said conmnittee 
to enact, and contrary to the provisions of the statute 
governing primary elections in this state; and neither 
under said statute nor by virtue of their general authority 
did said committee have the power or right to enact and 
to put in force an unreasonable or unjust rule, designed 
to prevent the republican voters of said several precincts 
and wards from expressing their choice, and preventing 
these plaintiffs and each of them from submitting to 
such electors a list of delegates in his interests to be voted 
upon at said primary election. * * * 

“The plaintiffs further allege that, while said rules and 
regulations pretended to have been passed or adopted 
and promulgated at a meeting of the county central com- 
mittee, yet, your plaintiffs allege the fact to be that there 
was in truth and in fact no meeting of the republican 
county central committee of said county; but the fact is 
that the city members only of said republican county cen- 
tral committee met together, formulated and pretended 
to adopt and promulgate said rules and regulations for 
the government of said primary election; but plaintitfs 
allege that they did not have a majority present at such 
meeting of said county central committee, but had in 
fact only about 20, and that more than 32 members of 
said county central committee were absent, and knew 
nothing about, and had nothing whatever to do with said 
rules and regulations; and that said rules and regulations 
are void, for the reason that the city members of said 
committee have no right or authority to formulate, adopt 
id pass rules and regulations for the government of 
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said primary election in the absence of the members of 
said central committee from all of the varions country 
precincts, said members being 32 in number. 

“Plaintiffs further say that the caucuses provided for 
in said rule, and to which the full and complete authority 
is pretended to be given to dictate what shall he placed 
upon the ballot to be voted at such primary clection, are 
in no way subject to the restriction as to qualifications of 
voters provided by law above referred to; and that the 
aim and object of said pretended rule is to nullify and 
evade the provisions of said statute as to qualifications 
of voters, by leaving the real and substantial selection 
to the caucus instead of to the real primary election; and 
that at said caucus meetings no rules as to qualifications 
of voters will be applied, and if said rule is put in full force 
and effect it will annul and make a mere form and farce 
the primary election. 

“Plaintiffs further allege that, if said defendants are 
permitted to apply said rule and enforce the same, they 
will be wholly without remedy; that by and under the 
pretended rules which said defendants have threatened 
and are about to enforce, as aforesaid, the said defendants, 
except the said Dawson and Adams, and each of them, 
are made the chairman of the several caucuses of the 
several precincts in which they are committeemen and 
are given the power to name the secretaries thereof, and 
that they are threatening, and are about and intend to 
exercise said power and operate said caucuses in such 
wise as to wholly prevent these plaintiffs and each of 
them from bringing before the republican voters any dele- 
gates or proposed delegates favorable to their nomination. 

“That if said rules and regulations as promulgated are 
permitted to be put in force by said defendants, as they 
now contemplate doing, it will result in each of said 
plaintiffs being prevented, unless they can control the 
caucuses to their respective wards, from submitting a 
list of delegates to be voted for at the primary election 
to the county convention, because, under such rules, no 
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candidate can submit a list of delegates to be voted for 
at said primary election unless such candidate can con- 
trol the caucuses in the various precincts of said city 
of Lincoln; and that at said caucuses there is no regula- 
tion ov qualification for voters, any person from any 
part of the city, whether republican, democrat or popu- 
list can attend snch caucuses and vote; so that the right 
to have a list of delegates to the county convention voted 
for at said primary election depends upon the ability of 
ach candidate to pack and control a caucus; and that 
said method of selecting delegates under said rules be- 
comes largely a question of brute force, and that said 
rules and regulations are vicious, unfair and unjust. 

“In consideration whereof, and inasmuch as the plain- 
tiffs are without adequate remedy at law, and will suffer 
great and irreparable injury in case said defendants are 
permitted to carry out their wrongful and fraudulent 
scheme, as aforesaid, the plaintiffs pray that a temporary 
injunction issue, enjoining said defendants and each of 
them, their agents, servants, employees or representatives, 
from putting in force or in any manner applying said 
pretended rule or rules, or any other rule or rules or 
pretended regulations of any sort, designed to or which 
will operate to prevent the said plaintiffs and each of them 
from fairly submitting to the republican voters of said 
several precincts or any of them at said primary election 
proposed list of delegates favorable to their nominations 
and interests, to be voted upon, and enjoining and re- 
straining them from priuting or authorizing to use at such 
primary election in said precincts or any of them any 
form of ballot which does not contain the list of delegates 
in each precinct proposed by and favorable to these plain- 
tiffs and each of them, and to be voted for along with 
such other proposed delegates as may be presented to 
said defendants, in order that a full, fair and free ex- 
pression of a preference and choice of the republican 
voters of said several precincts may be had; that upon 
the final hearing of this cause, said injunction may be 
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made permanent, and for such other and further relief 
as justice and equity may require.” 

A general demurrer to the petition was sustained, and 
the suit dismissed. The plaintiffs appeal. 

The doctrine that equity is conversant only with mat- 
ters of property and the maintenance of civil rights, and 
will not interpose for the protection of rights which are 
merely political, is supported by an almost unbroken line 
of authorities. Fletcher v. Tuttle, 151 Ill. 41, 25 L. R. A. 
143; Sheridan v. Colrin, 78 Ill. 237; State v. Aloe, 152 
Mo. 466, 47 L. R. A. 393; Giles v. Harris, 189 U. 8. 475; 
In re Sawyer, 124 U. 8. 200; Green v. Mills, 69 Fed. 852, 
30 L. R. A. 90. In the last case, the authorities in sup- 
port of this doctrine are reviewed at some length. In 
‘(iles v. Harris it is said: “The traditional limits of pro- 
ceedings in equity have not embraced a remedy for politi- 
cal wrongs.” 

A civil right is “A right accorded to every member of a 
district, community or nation,” while a political right is 
“A right exercisable in the administration of government.” 
Anderson’s Law Dictionary, 905. In 2 Bouvier’s Law 
Dictionary, 929, it is said: “Political rights consist in 
the power to participate, directly or indirectly, in the 
establishment or management of the government. These 
political rights are fixed by the constitution. Every citi- 
zen has the right of voting for public officers, and of being 
elected; these are the political rights which the humblest 
citizen possesses. Civil rights are those which have no 
relation to the establishment, support, or management of 
the government. These consist in the power of acquiring 
and enjoying property, of exercising the paternal or mari- 
tal powers, and the like. It will be observed that every 
one, unless deprived of them by sentence of civil death, is 
in the enjoyment of his civil rights, which is not the case 
with political rights; for an alien, for example, has no 
political, although in full enjoyment of his civil rights.” 
The rights, for the protection of which the plaintiffs in- 
voke the chancery powers of the court in this case, fall 
squarely within the definition of political rights. 
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Notwithstanding the array of authorities which support 
it, we should not care to commit ourselves unqualifiedly 
to the doctrine that a court of equity will not under any 
circumstances interfere for the protection of political 
rights. But, we think it is perfectly safe to adopt the 
doctrine to the extent of holding that a court of equity 
will not undertake to supervise the acts and management 
of a political party, for the protection of a purely politi- 
cal right. We do not overlook the fact that primary 
elections have become the subject of legislative regulation, 
and it may be conceded that each member of a political 
party has a right to a voice in such. primaries, and to seek 
nomination for public office at the hands of his party. 
But, when he is denied these rights, or unreasonably 
hampered in their exercise, he must look to some other 
source than a court of equity for redress. To hold other- 
wise would establish what could not but prove a most 
mischevous precedent, an@ would be a long step in the 
direction of making a court of equity a committee on cre- 
dentials, and the final arbitrator between contesting 
delegations in political conventions. The voters them- 
selves are competent to deal with such matters without 
the guiding hand of the chancellor, and it will make for 
their independence, self reliance and ability for sclf gov- 
ernment, to permit them to do so. It is true, they may, 
make mistakes, but courts themselves have been known 
to err. 

It is therefore recommended that the decree of the dis- 
trict court be affirmed. 


GLANVILLE, C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


SEDGWICK, J. 


It does not appear from the allegations of the peti- 
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tion, as quoted in the opinion, that the comnittee had 
taken the necessary steps to hold a legal primary election 
under the statute. 

T concur in the conclusion reached but not in the reason- 
ing employed. 


LUSETTA SOLT, ADMINISTRATRIX, ET AL, APPELLANTS, V. 
Lewis C, ANDERSON, APPELLEE. 


Firep May 5, 1904. No. 13,508. 


1. Homestead: CoxveyAncr. The acknowledgment by both husband 
and wife of in instrument whereby it is sought to convey or in- 
cumber a homestead, is an essential step in the due execution of 
such instrument. 


2. Acknowledgment. That such instrument was thus acknowledged 
should appear from the instrument itself in the form of a cer- 
tificate of the officer before whom the acknowledgment was taken, 
and, in the absence of such certificate, it is not competent to show 
by parol that the instrument was in fact acknowledged. 


APPEAL from the district court for Hamilton county: 
BENJAMIN I. Goop, Jupex. Affirmed. 


Hainer & Sinith, for appellauts. 


J. M. Day, contra. 


ALBERT, C. 


Three opinions have already been filed in this case. 
See 62 Neb. 153, 63 Neb. 734, 67 Neb. 103. The following 
from the last opinion is sufficient, for present purposes, 
to show the nature of the suit. 

“Lusetta Solt, widow and administratrix of Jacob Solt, 
brought this snit against Anderson, joining the heirs at 
law of the intestate, as required by section 335a, chapter 
23, Compiled Statutes (Annotated Statutes, 5185), set- 
ting up a contract ‘entered into’ between said Jacob Solt, 
in his lifetime, and said Anderson, for the sale of certain 
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land held by Solt, and praying for specific performance 
thereof.” 

When the case reached the district court, an amended 
answer was filed, setting forth that the premises in ques- 
tion, at the time the contract was made, were the family 
homestead of the plaintiff and her husband, not exceed- 
ing $2,000 in value and less than 160 acres in extent, and 
that the said contract was not acknowledged by the plain- 
tiff and her husband, or either of them, as required by 
the homestead act, and is therefore void. It is conceded 
that the premises were the homestead of the parties at the 
time the contract was made. The contract was introduced 
in evidence, and bears no certificate of any officer author- 
ized to take acknowledgments that it was acknowledged, 
nor does it appear that any such certificate was ever 
wmade. It was signed and witnessed before a justice of 
the peace, and the plaintiff, introduced parol evidence to 
the effect that it was in fact acknowledged. This evidence 
is contradicted by evidence introduced by the defendants, 
but the evidence on that point clearly preponderates in 
favor of the plaintiff. The court found in favor of the 
defendants and decreed accordingly. The plaintiff ap- 
peals. 

The only question presented by the record is, whether 
it is competent to show by parol that an instrument, 
purporting to convey or. incumber a homestead, which 
bears no certificate of acknowledgment, was in fact ac- 
knowledged? If it is, then the decree of the district court 
is clearly against the weight of evidence and should be 
reversed. 

We think the question should be answered in the nega- 
tive. Section 12, chapter 73, Compiled Statutes (Anno- 
tated Statutes, 10212), provides: “Every officer who shall 
take the acknowledgment * * * of any deed, shall 
indorse a certificate thereof, signed by himself, on the 
deed.” Section 46 provides: “The term ‘deed,’ as used in 
this chapter, shall be construed to embrace every instru- 
ment in writing, by which any real estate or interest 
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therein is created, aliened, mortgaged or assigned, or by 
which the title to any real estate may be affected in law 
or equity, except last wills, and leases for one year or 
for a less time.” Section 4 of the homestead act (Com- 
piled Statutes, ch. 36; Annotated Statutes, 6203) pro- 
vides: “The homestead of a married person can not be 
conveyed or incumbered unless the instrument by which 
it is conveyed or incumbered is executed and acknowl- 
edged by both husband and wife.” 

The foregoing sections are in pari materia, and should 
be construed together. Section 4 makes the acknowledg- 
ment of an instrument affecting the title to the home- 
stead of a married person an essential step in its execu- 
tion, and unless such step is taken the instrument is void. 
Horbach v. Tyrrell, 48 Neb. 514; Havemeyer v. Dahn, 48 
Neb. 536; Linton v. Cooper, 58 Neb. 400. Section 12 pro- 
vides that the evidence of such step shall be perpetuated 
by the certificate of the officer taking the acknowledg- 
ment indorsed on the instrument itself. The sections 
read together show, we think, that it was the intention of 
the lawmakers that it should appear from the instrument 
itself, that every step essential to its due execution had 
been taken. As we have seen, the acknowledgment is an 
essential step, when the property affected by the instru- 
ment is a homestead, and it should therefore appear on 
the instrument itself; and its omission therefrom, like the 
omission of any other essential step, renders the instru- 
ment invalid; and it can not be supplied by parol. 

We do not overlook the cases holding that, as between 
the parties, an acknowledgment of a conveyance or an 
instrument affecting the title to real estate is not es- 
sential, and that the office of an acknowledgment is to 
furnish authentic evidence that the instrument has been 
duly executed, and is entitled to record. Linton v. Cooper, 
53 Neb. 400; Fisk v. Osgood, 58 ‘Neb. 486. But those 
cases have no application where, as in the case of a home- 
stead, the acknowledgment is an essential step in the 
execution of the instrument, and neither of them contain 
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any hint or suggestion of a relaxation of the rule which 
requires such instruments to show, of themselves, a sub- 
stantial compliance with all the requirements of the 
statute. 

Because of the peculiar statutory provisions of the dif- 
ferent states, it is not easy to find authorities directly 
in point. Those bearing on the question under consid- 
eration are collected in 1 Cyc. p. 616. In Elliott v. Peir- 
sol, 1 Pet. (U. 8S.) *328, the court said: 

“What the law requires to be done, and appear on 
record, can only be done, and made to appear by the 
record itself, or an exemplification of it; it is perfectly 
immaterial, whether there be an acknowledgment or 
privy examination in form, or not, if there be no record 
made of the privy examination; for, by the express provi- 
sions of the law, it is not the fact of privy examination, 
only, but the recording of the fact, which makes the deed 
effectual to pass the estate of a feme covert.” 

In Lessee of Watson v. Bailey, 1 Binn. (Pa.) 470, 2 
Am. Dec. 462, where the certificate of acknowledgment 
was defective, parol evidence was offered to supply thc 
omission, and was refused. Yeates, J., who delivered the 
opinion, said: “Such parol testimony ought not to be 
received. It leads to great uncertainty and mischiefs in 
tracing titles to real estates at a distant day.” This lan- 
guage was cited with approval by Tilghman, C. J., in 
Jourdan v. Jourdan, 9S. & R. (Pa.) 268, 11 Am. Dee. 724. 
To the same effect is Barnct v. Barnet, 15 8. & R. (Pa.) 
72, 16 Am. Dec. 516; Louden v. Blythe, 27 Pa. St. 22, 67 
Am. Dee. 442. In Lindley v. Smith, 46 Tl, 528, the ques- 
tion arose, whether a defect in the acknowledgment coukl 
be explained or supplied by parol evidence. The court sail: 

“We next come to the consideration of the question, 
whether the defect in the acknowledgment could be ex- 
plained by the parol evidence of the justice who certified 
it? In the case of Eliott v. Peirsol, 1 Pet. (U. 8S.) *328, 
the court. held that where an acknowledgment failed to 
state that a feme covert was examined separate and apart 
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from her husband, as to whether she had executed the 
deed voluntarily, the defect could not be supplied by 
parol, At the common law, a feme corert could only ac- 
knowledge that she transferred her real estate or relin- 
quished her dower by a fine and recovery, and it was, and 
could only be, by matter of record. The acknowledg- 
ments prescribed by statute are intended to take the place 
of such alienations by record, at, least so far as the wife's 
estate or interest is concerned. And the acknowledg- 
ment can not vest partly in writing and partly in parol. 
When it is remembered, that the deeds of conveyance by 
married women for the transfer of their real estate or 
the relinquishment of their dower, do not take effect. by 
delivery as other deeds, but only by being acknowledged 
in the mode prescribed by the statute, we shonld hesitate 
long to permit the officer who made the defective cer- 
tificate, or some other person, to subsequently supply the 
defect by oral evidence.” 

Running through all the cases will be found a strong 
feeling against the admission of parol evidence to show 
the due execution of instruments affecting the title to 
real estate. The present case shows that such feeling 
is not unreasonable, and that sound considerations of 
publie policy demand that, where au acknowledgment is 
necessary to give effect to an instrument, the evidence of 
the fact of such acknowledgment shall be preserved in a 
permanent form, and not left to the memory of living 
witnesses. In this instance, after the lapse of ten years, 
witnesses took the stand and testified to the exact legal 
phraseology used by the parties in acknowledging the. 
deed; other witnesses were quite clear that no such lan- 
guage was used. Human memory should not be put to 
such a strain, nor land titles left to rest on so uncertain 
ground. 

It is therefore recommended that the decree of the dis- 
trict court be affirmed. 


FAWCETT and GLANVILLE, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JULIAN §, ALLEN ET AL., APPELLANTS, V. PRISCILLA DUNN 
ET AL., APPELLEES, 
Fitep May 5, 1904. No. 13,474. 


1. Mortgage Foreclosure: NonnecotiaBLe INsTRUMENTS. A mortgage 
securing a note containing a provision that, in case any taxes or 
assessments shall be levied against the legal holder of the in- 
debtedness on account of the loan within the state in which the 
mortgaged property is situate, the party of the first part will 
pay the same, renders the note nonnegotiable. 


2. Note and Mortgage: Norick. <A note and mortgage executed at the 
same time and as parts of the same transaction will be construed 
together, and the purchaser of the note and mortgage will be 
charged with knowledge of the contents of the mortgage. 


3. Usury. Contract for the loan of money as set out in the opinion, 
held to be usurious. : 


There is no authority under the laws of this state for the 
taking of interest on any loan or forbearance of money for more 
than one year in advance, for the purpose of obtaining more than 
the legal rate of interest on the money loaned. 


5. Answer: Surriciency. An answer will be liberally construed with 
a view to upholding it as stating a defense, if its sufficiency is 
challenged for the first time on appeal. 


6. Evidence. Evidence examined, and held sufficient to sustain the 
plea of usury. 


APPEAL from the district court for Garfield county: 
JAMES N. Patt, Jupee. Affirmed. 


J. A. Douglas and Giy Larerty, for appellants. 
C. I. Bragg and FE. J. Clements, contra. 


Kirkpatrick, C,. 


On the 4th day of September, 1886, Priscilla Dunn 
procured a loan of $600 from the American Investment 
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Company. A note and mortgage were executed to P. O. 
Refsil, who seems to have been acting as a trustee for the 
investment company. A mortgage was given on certain 
lands in Garfield county to secure the loan. Soon after 
the note and mortgage were made, they were sold to the 
trustees of the estate of William S. Pierson. Subse- 
quently, and after the commencement of this foreclosure 
proceeding, the trustees died, this cause having been re- 
vived in the name of the present appellants. 

The defense interposed by the appellees is that the con- 
tract for the loan was usurious. The trial court so found, 
and the cause is brought to this court on appeal. The 
correctness of the judgment of the trial court is chal- 
lenged upon three grounds: First, that the trial court 
erred in adjudging the contract usurious; second, that, 
even if it is usurious, appellees failed to establish this 
defense by competent evidence; third, that, in any event, 
the note and mortgage were sold long before maturity, for 
value, in the usual course of business, and, for that reason, 
the defense of usury can not be successfully interposed. 

Regarding the contention last mentioned, it is disclosed 
that the mortgage contains a provision in the language 
following: “It is further agreed that, in case any taxes 
or assessments shall be levied against the legal holder 
of this indebteness on account of this loan, within the 
state or territory in which the property mortgaged shall 
be situate, the said party of the first part agrees to pay 
the same.” The note and mortgage were executed on the 
Same day, and are parts of the same transaction, and 
must be construed together, In the case of Consterdine 
v. Moore, 65 Neb. 296, this court had under consideration 
a mortgage containing a condition identical in language 
with that quoted above; and in that case it was expressly 
held, that such a provision in a mortgage rendered the 
note which it secured, the note and mortgage being parts 
of the same'‘contract, nonnegotiable. To the same effect. 
is Garnett v. Meycrs, 65 Neb, 287. We are content with 
the doctrine announced in these cases, and upon their 
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authority the note in controversy is nonnegotiable, and it 
follows that appellants are in no better position than the 
payee named in the note. 

The first question argued by appellants, and mentioned 
as first in this opinion, is, whether the transaction as 
detailed by appellees is, in fact, usurious. The testimony 
discloses that appellees desired a loan of $600. There 
is some uncertainty under the evidence, whether the writ- 
ten application for the loan signed by appellees was for 
$600 or for $690. But, in any event, appellees only de- 
sired a loan of $600, and this is the amount of money re- 
ceived. The note and mortgage which appellees executed 
were for $690, and drew interest at the rate of 7 per cent. 
per annum. The interest paid by appellees was $48.30 a 
year, or a total for 5 years of $241.50. Add to this the 
$90 which was added to the face of the note as principal, 
and which appellees never received, and it will make the 
interest on the $600 for 5 years $331.50; or $31.50 more 
than 10 per cent. interest on $600 for 5 years. — 

It is contended on behalf of appellants that adding the 
$90 to the principal was simply taking 3 per cent. in acl- 
vance for the 5 years, and that under the statute this is 
permissible. We do not think that the contention made 
can be sustained under the statute fixing the rate of in- 
terest that may be charged. Section 1, chapter 44, Com- 
piled Statutes (Annotated Statutes, 6725), concerning 
interest, is in the following language: “Any rate of in- 
terest which may be agreed upon, not exceeding ten dol- 
lars per year upon one hundred dollars, shall be valid 
upon any loan or forbearance of money, goods or things 
in action; which rate of interest so agreed upon may be 
taken yearly, or for any shorter period, or in advance, 
if so expressly agreed.” This section authorizes the tak- 
ing of interest annually, or for a shorter period, or in 
advance, if expressly so agreed; but we fail to find therein 
any authority for taking interest for 5 years in advance. 
The $90 added to the note as principal, together with 7 
per cent. on the $600, which appellees actually received, 
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would just equal 10 per cent. on the $600 loan for the 
period of 5 years. Ly the terms of the contract entered 
into between the parties, the mortgagee each year received 
$6.30 upon the $90 added to the face of the note, ani 
which appellees had never received—more than 10 per cent. 
This was a mere device to enable the payee to collect more 
than 10 per cent. interest on the money loaned, and taints 
the transaction with usury. 

We have made a careful examination of the authorities 
cited by appellants and find none which sustain the doc- 
trine contended for, so that we do not deem an extended 
discussion of the cases necessary. It is quite clear that 
under our statute the taking of interest for more than 
oue year in advance is unauthorized, if by such action 
more than 10 per cent. interest is received. 

It is finally contended that, even though usury did in 
fact exist in the transaction, yet, the burden of establish- 
ing that fact is upon the appellees, and that they have 
failed in the proof. From a careful examination of the 
entire record, we are of opinion that the finding of the 
trial court upon that question is clearly right. On the 
oral argunent of the cause, it was contended by appellants 
that the answer filed in the case is insufficient as a plea 
of usury. This question is not presented in the briefs, 
and seems not to have been brought to the attention of 
the trial court. Under this state of the facts, the answer 
will be liberally construed, with a view to upholding it as 

-stating a good defense, and, so construed, it is sufficient 
as a plea of usury. From an examination of the entire 
record, we are convinced that the judgment of the trial 
court is right. It is therefore recommended that the 


judgment be affirmed. 


DUuFFIE and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


Looe 


INDEX. 


Account Stated. 


In stating an account the minds of the parties must meet. 
Haish v. Dillon......... 


Accretions. 

1. Where the water of a river gradually recedes, changing the 
channel of the stream and leaving the land dry which was 
theretofore covered by water, such land belongs to the ri- 
parian proprietor. Cohn v. Topping. ......cccecensecevees 


2. Where, at the time of a grant from the United States, the 
bank of a river formed a part of the boundary of the grant, 
subsequent accretions formed by the gradual recession of 
such bank become a part of the grant. Cohn v. Topping... 

3. A conveyance describing lands by the numbers by which 
the same are designated in the government survey, passes 
the title to accretions. Cohn v. Topping....... gies aibieze eavec8 


Acknowledgment. 

An acknowledgment should appear from the instrument itself 
in the form of a certificate of the officer, and it is not com- 
petent to show by parol that the instrument was in fact 
acknowledged. Solt v. Anderson....... So atate PUN see elers Grete 


Action. See Fraup. Insurance, 2. Water, 6. 
1. One in possession of real estate under a contract of pur- 
chase has sufficient title to maintain an action for damage 
to the land. Gartner v. Chicago, R. I. & P. R. Co.......... 


2. In such case, it is not necessary for the plaintiff to show 
the precise nature of his contract, so long as it appears that 
he was in possession under a contract of purchase. Gartner 
v. Chicago, R. I. & P. R. CO... cnc ccc cece eee c ete rseeccens 


3. Where an obstruction causing the overflow of water and 
consequent damage to adjacent lands is of such a character 
that it will continue indefinitely, damages past and prospect- 
ive are recoverable in one action. Gartner v. Chicago, 
Re TEP Pee CO vier tc Ve BE ONTOS Oe CO Se 

4. A single transaction, causing a single item of damage, con- 
stitutes a single cause of action. Otoe County v. Dorman.. 
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Adverse Possession. See QuieTine TITLE. 
1. No title by adverse possession can be acquired against the 
state or general government, nor is land the subject of ad- 
verse possession while the title is in the state. Cohn v. 
Topping ......+.. ssa facetele ave vasene, whale wee: b: ii sraie Scewteenee.d efedere EATS tis 


ix) 
. 


Privity must be shown between adverse claimants of real 
estate before the possession of one can be tacked to the 
possession of the other for the purpose of completing title 
by prescription; but this privity may exist by grant, devise, 
purchase or descent, and the adverse possession of an an- 
cestor may be taken advantage of by his heirs. Montague 
Vs MATURE GS S208 Sop iere die wtein orb eke) Ooi scree Grol whe vba 8 Mee cw ears 


Agency. See PrinciraL AND AGENT, 
A person dealing with an agent of limited powers, and who 
knows of the nature and extent of the limitation, is bound 
thereby. Bradley & Co. V. BaStd...ccccccseccccccccsceces 


Alienation. See GuaRDIAN AND Warp. 
Alimony. See Divorces. 

Amendment. See PLEADING AND Practice, 1. 
Animals. See Hiauways. 

Answer. See PLEADING AND PRACTICE. 


Appeal and Error. See Conrracts, 4. Evipence. ExXeEcutors AND 
ADMINISTRATORS, 2-4. INSTRUCTIONS. JUDGMENT, 10. Jus. 
TICE OF THE Peace. MANDAMUS, 5. REFERENCE, TRIAL. 
1. Rulings of the trial court on the admission and exclusion 
of testimony, held not erroneous. Henry v. Dussell..... 


eee 


2. Action of the trial court in admission of evidence in an 
action of replevin, held not prejudiciah Mueller v. Parcel.. 


3. An erroneous ruling overruling a demurrer is error without 
prejudice, where the pleading assailed is afterwards amended 
and the cause submitted and determined on the amended 
pleading. Brown v. Brown.......... ee Meee Haw eee xs 


4. A plaintiff in error is not entitled to have a judgment re- 
versed because the rights of a part of the defendants are 
not adjudicated, when no right of recovery exists in his 
favor against any of them. Emanuel v. Barnard.......... 


6. Whether there was a misjoinder of causes of action or of 
parties does not affect one in whose favor no right of action 
exists. Hmanuel v. Barnard........ ese arae + betes 


6. When a witness to the value of real property has testified 
that he has based his opinion, in part, upon sales of other 
property in the neighborhood of that in controversy, it is 


559 


805 


169 


691 


795 


200 


756 


156 


10. 


11. 


12 


. 


13. 


14. 
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Appeal and Error—Continued. 
. error to exclude evidence of what the prices obtained at 


such sales were. Union P. R. Oo. v. Stanwood........- ate 


In an action for fraudulent representations, where a co- 
partnership and the alleged members thereof are made de- 
fendants, and the relationship of the other defendants to 
such copartnership is put in issue, it is error for the court 
to instruct on the theory that the individual members of 
the copartnership are the only parties defendant. Me 
Kibbin v. Day....csccsseveee ecevelanpcapein Wath o,Miersiever nate euyaane dee 


. A litigant, who brings to this court an appealable case, can 


150 


280 


not have it considered in this court both as an appeal and. 


as a proceeding in error. Jones v. Danforth..........e0005 


If, in an appealable case, all proceedings are taken necessary 
to a review upon proceedings in error or appeal, the party 
may submit the same either as an appeal, or as upon pro- 
ceedings in error. If he makes no choice, it will be con- 
sidered as upon proceedings in error. Jones v. Danforth.. 


After serving and filing his brief in this court, a party will 
not, ordinarily, be allowed to delay the hearing, by aban- 
doning his proceedings in error and submitting the cause as 
upon appeal. Nor will he be allowed to make such change, 
except upon just terms. Jones v. Danforth... ...cccseccaee 


The rule of this court is that, when a decree in equity is re- 
versed and remanded generally without specific instructions, 
the lower court is to exercise its discretion in the further 
disposition of the case, in accordance with the judgment of 
this court and the law of the case as expressed in the opin- 
ion. Hoagland v. Stewart. .... ccc c cc cece eee eee cee enes 


Where the judgment of this court upon appeal reverses the 
judgment of the trial court and remands the cause, but 
gives no further direction, the trial court may proceed there- 
in as justice may require. Hoagland v. Stewart........... 


The question of whether a petition states a cause of action 
may be raised at any stage of the proceedings, up to the 
submission of the cause in this court upon appeal. Smiley 
wv. Sioux Beet SyYTUP CO... cece cc cc ec cn cece ecccnes Meee 8h wueae 


Where the evidence on a vital proposition is erroneously 
excluded, it is not necessary for the party offering it to pro- 
ceed to establish other propositions in his case in order to 
predicate error on such ruling. Gartner v. Chicago, R. I. & 


Where there are numerous assignments of error, the review- 
ing court will consider and discuss such of them only as 


130 


130 


130 


106 


102 


586 


» 444 


838 


INDEX. 


Appeal and Error—Concluded. 


16. 


17. 


18. 


19. 


20. 


21. 


appear to be essential to a proper disposition of the cause. 
HLOVSE 05. DiC Ot 8 oi. eset 8a Ve Hee Sei heh ee aes Cr er ee 


The court will, on its own motion, strike from the records 
@ motion and brief which contain personal criticisms of a 
commissioner of this court, and of his character and motives 
in the performance of his official duties. Fred Krug Brew- 
429 CO. OOD CY 5 ico :s 0 .ste 5c Sie id a aie etek obs ein pk wate aca Win fale ae 


Error in the assessment of the amount due will not be re- 
viewed under an assignment in the motion for a new trial 
that the verdict is not sustained by sufficient evidence. Dick- 
enson v. Columbus State Bank.......... eer eee ee ee 


A verdict clearly contrary to the instructions of the court 
should be set aside. Strong v. Hggert.........ccceec eens 


Where the verdict found is the only one proper and it 
should have been directed by the court upon motion made, 
there is no prejudicial error in the manner in which the 
case was submitted to the jury. Fred Krug Brewing Co. 


Findings of fact made in a case tried to a court are entitled 
to the same weight as a verdict of a jury, and a judgment 
inconsistent with and contrary to the findings will be re- 
versed. Gaffey v. Northwestern Mutual Life Ins. Co....... 


When objection is made that evidence offered is not within 
the issues, it is error to receive it. Kitchen Bros. Hotel Co. 
VD. “DALON Sess die 0b 0 0'0-6 65¢ 6 86/8010, 01gve; 0's 86: 0b alb-8 wi0.e oe aie Wws e086 


Appearance. See JuRISDICTION, 2. 


1. 


The appearance of a defendant, for the sole purpose of ob- 
jection to the jurisdiction of the court over his person, is 
not an appearance to the action; but, where the motion 
also challenges the jurisdiction of the court over the subject 
matter of the controversy, it is a voluntary appearance 
equivalent to a service of summons. Perrine v. Knights Tem- 
plar’s & Masons’ Life Indemnity Co....... aeiaiene% baie eee eseb 


. An appearance for the purpose of objecting to the jurisdic- 


tion of the court of the subject matter of the action is a 
waiver of all objections to the jurisdiction of the court 
over the person. Perrine v. Knights Templar’s ¢ Masons’ 
Life Indemnity CO.....ccccccccccccecvesccsvccccesee Weaiectis 


Attachment. 
The lien acquired by attachment is not lost by taking a money 


judgment without an order for the sale of the attached 
property, where the creditor has used due diligence in the 


370 


667 


260 


813 


662 


304 


293 


267 


2 


3 


prosecution of a creditor’s bill. Coulson v. Saltsman...s.. 495 
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Banks and Banking. 


1. 


2. 


The general authority of a cashier of a bank does not au- 
thorize him to issue drafts of the bank for his private use. 
MOCndEL (Vs; BOY Ws oh cle aio olale Siac © towable esa Ne eiaees Sale sales. 
Where the cashier of a bank issues drafts for himself, the 
burden is on the party claiming they were paid for when 
issued to prove it. Mendel v. Boyd.......+..-55 Sacneree wets 


Beneficial Associations. See INSURANCE. 


Bills and Notes. Evipencs, 8. 


1. 


Illegality of a part of the consideration for a promissory 
note taints the whole consideration, and courts will not en- 
force the collection of such a note in the hands of the orig- 
inal parties. Padget v. O’Connor..........6.6. saeigeee nen 


. Where there is conflicting evidence as to whether the holder 


of a negotiable promissory note is an innocent purchaser, 
the question is one of fact for the jury. Padget v. O'Connor, 


. A mortgage securing a note containing a provision that, in 


case taxes shall be levied against the legal holder of the 
indebtedness on account of the loan, the party of the first 
part will pay the same, renders the note nonnegotiabte. 
Allen v, DUnn...cccceccccsnes Cre Te ee ee eT ee ee 


. A note and mortgage executed as parts of the same trans. 


action will be construed together, and the purchaser of the 
note and mortgage will be charged with knowledge of the 
contents of the mortgage. Allen v. DUnn......ccrereveees 


Presentment, notice and protest of negotiable paper, to be 
effectual to bind an indorser, must be by one lawfully au- 
thorized by the holder to make them. Hofrichter v. Enyeart, 


Bonds. See Corporations, 1. Counties anp County OFFICERS, 9, 


10. Intoxicatina Liquors, 1-4. 


In an action upon a bond given to indemnify a city against 


loss through the recovery against the city for injuries oc- 
casioned by open trenches dug by a gas company, held, that 
the city was entitled to judgment. Held, further, That 
evidence of the presence or absence of negligence of either 
the company or the city as related to the injury was imma- 
terial. Omaha Gas Co. v. City of South Omaha........... 


Bridges. 
The county can not be held as an insurer of those who have 


occasion to use a county bridge. If the defect in a bridge 
from which injury results is a latent one, not discern- 
ible by tests to ascertain its condition, and if no negli- 
gence is shown, the county ig not liable. Johnson County 
UV. OGTMeN. .crccacsnerecseserecasescecssssevescevcsessecee 
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Burden of Proof. See BANKS AND BANKING, 2. TrRraL, 9. 


Burglary. See CriminaL Law, 10. 


Carriers, 


1. A railroad company must furnish necessary transportation 


facilities, but, when the carrier has furnished appliances 
necessary to transport an amount of freight which may, in 
the usual course of events, be reasonably expected to be 
offered to it for carriage, it has fulfilled its duty. State v. 
Chicago, B. & Q. BR. CO... ccc cec cs csececcene Ousrarta detect ace anor ece 


. A railroad corporation must supply cars to all persons or 


associations handling or shipping grain, without discrim- 
ination. State v. Chicago, B. & Q. BR. CO... ccccccesvenceees 


. During a temporary scarcity of cars, a railroad company 


must apportion cars among grain dealers in accordance 
with their relative volume of business and facilities for the 
loading of cars. State v. Chicago, B. d Q. R. Co........... 


. In an action for causing death, held, that deceased was 


guilty of such negligence as to preclude recovery. Sattler 
v. Chicago, R. I. d P. R. Co..... Shenbislave e.cers dente Weta ware Nee e% 


Chattel Mortgages. 


1. A verbal chattel mortgage, not coupled with possession by 


the mortgagee, will not take precedence over a subsequent 
written mortgage, taken without notice of the secret lien 
of the verbal mortgage. Mueller v. Parcel...... ee ntelbsecee Gane 


. The presumption of fraud is not available to one who at- 


taches property after a mortgagee has taken possession 
thereof under the mortgage. Fred Krug Brewing Co. v. 
FL OCU OY vin 350: Gi sali Vial wea BORIS wg Soa ils a eke ore ares aed WSL Ss eeeeee . 


. Advancements by a mortgagee made to harvest and market 


a crop, under an oral agreement with the owner and another 
mortgagee that they shall be repaid out of the proceeds of 
the crop before the mortgages, warrant the application of 
the proceeds to such payment as against a subsequent mort- 
gagee with notice. Dickenson v. Columbus State Bank.... 


Collateral Attack. See Divorce, 4. JupaMent, 1, 5. 


Constitutional Law. See Courts, 2. Insurance, 1. Srarurss, 9. 


Taxation, 10. 


1. Where a part of an act is unconstitutional, the invalid por- 


tion has no legal force. State v. Insurance CO........eeees 


2. The provision of section 33, chapter 43, Compiled Statutes, 


1873, providing for a reciprocal tax on foreign insurance 
companies, is a valid exercise of legislative power. State 
Ds ENSUTANCE, CO's vise Ged vi Babe aie Ace eis due ae nsrotes a ark ahaha gs 


3. The imposition of the reciprocal tax and license fees pro- 
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Constitutional Law—Continued. 


10. 


11. 


12. 


vided by sald section 33 is a privilege or license tax im- 
posed as one of the conditions upon which a company is 
admitted into this state, to engage in business herein. State 
v, Insurance Co........ aiatnate lacs thaaehe ta 4 lergadveugeors Sartiere oie Oebse 


. That the exaction may not be demanded in advance does 


not change the principle justifying the levying of such tax, 
and the imposition of such tax in no way violates the pro- 
visions of section 1, ares IX of the constitution. State 
D.. FNSUVONCE COs cee 6 6 odo CNIS A AERC RRR WS LEAS OER GREE 


. That the exactions are required only of those companies 


having their domicile in other states, the laws of which 
discriminate against outside companies, is not unreasonable 
classification, and does not contravene the second clause of 
said section of the constitution. State v. Insurance Co..... 


. The provision of section 38, article I, chapter 77, Compiled 


Statutes, 1901, exempting insurance companies from all 
taxation save as therein expressed, is, in so far as it pur- 
ports to exempt personal property of insurance companies 
from taxation, a violation of section 1, article IX of the 
constitution. State v. Insurance Co..... a ere satarexe 


. A legislative act should not be declared unconstitutional, 


unless it is so clearly in conflict with some provision of the 
fundamental law that it can not stand. State v. Nolan.... 


. The sale of real estate for the payment of delinquent taxes, 


under the provisions of chapter 75, laws of 1903, does not 
deprive the owner of his property without due process of 
law. Woodrough v. Douglas County..........006 as tela obese 


. Repeals by implication are not favored, and a construction 


of a statute which, in effect, repeals another statute will 
not be adopted, unless made necessary by the evident intent 
of the legislature. Schafer v. Schafer............0.ce0c0s 
The provisions of section 28, chapter 80, Compiled Statutes, 
relating to distribution of funds to school districts, are not 
in conflict with section 5, article 8 of our constitution. 
SLAC V.., SQM oie o-oo se seein G0 ON 8a Sie ange BES baba eee wk BOYS 
Where the title to an act states a general subject, coupled 
with a proposed repeal of laws not within such subject, 
the act will be held void as to such attempted repeal. 
State Vv. SQM... cc ccc cc cew ccc eeneee bretttas Dine aatneeess 
Chapter 69, laws 1899, an act to provide for the registration, 
leasing, selling and management of educational lands, and 
“to repeal chapter 80, Compiled Statutes of 1897,” in terms 
repeals the chapter referred to, but reenacts certain sec- 
tions thereof, the subjects of which are not within its title. 
Held, That such sections continue in force. State v. Sams.. 
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Constitutional Law—Coneceluded, 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


The proceeding provided for by chapter 75, laws 1903, is a 
suit in equity, and the owner of real estate in question 
therein has no constitutional right to a jury trial. Wood- 
rough v, Douglas COUunty.... cere ccaccccccccccees esi aheret elas 


The sale of lands at tax sale for less than the amount of 
the decree for the taxes due and delinquent, is not a release 
or commutation of taxes, within the meaning of section 4, 
article IX of the constitution. Woodrough v. Douglas 
County ..... ee ee rere Lei eee es Hue te eee ee 
The provisions of chapter 75, laws 1903, are not broader 
than its title, and are not amendatory of other laws. Wood- 
rough v. Douglas County... ...ecceeeeee ejatioc eran ceeenalacerars ries 
Ap act of the legislature will not be declared unconstitu- 
tional and void, on the presumption that it will be used as 
a basis to assert an unjust claim to the property of the 
state. Marsh v. Stonedraker..... ccc cece cece cece eneecens 
The legislature is not prohibited by the constitution from 
granting to a person the right to publish the statutes of this 
state, and making such statutes prima facie evidence of the 
law, nor from purchasing such number of copies thereof as 
the legislature may deem necessary for the use of its of- 
ficers. Marsh v. Stonebraker... .. ccc ccc cece cece etre nes 


The amendatory act to section 1020 of the code of 1875, 
providing for demand of rent and forfeiture at any time 
after default, held unconstitutional as not properly entitled 
and not repealing the section sought to be amended, and 
leaving the common law requirement of demand on the 
rent day in force until the curative act of 1903. Godwin 
Ds STL OUTS or OS Sealab. ik OE TANG tdci h bedtaie whee Mand eee die oe 
If property susceptible of a beneficial use has been used for 
an unlawful purpose, a statutory provision subjecting it to 
summary forfeiture to the state as a penalty or punishment 
for the wrongful use, without affording the owner oppor- 


tunity for a hearing, deprives him of his property without. 


due process of law. McConnell v. McKillip............... 
Section 3, article III, chapter 31 of the Compiled Statutes, 
in so far as it provides for the seizure, forfeiture and trans- 
fer of title to property without providing for a hearing, held 
unconstitutional and void. McConnell v. McKillip........ 
A civil right is a right accorded to every member of a dis- 
trict, community or nation; a political right is one exer- 


" cisable in the administration of government, Winnett v. 


22. 


BOGING ib aise eta Sie StS wie E eS. wee Cnt Vike ere SMe em Bah aces 
A court of equity will not undertake to supervise the acts 
and management of a political party for the protection of a 
purely political right. Winnett v. AdamMs......-ececsesces 
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Contracts. See LixrratTion oF Actions, 1. Rea Estate AGENTS. 

1 The consideration sufficient to support a promise may be 

a detriment suffered by the promisee, as well as a benefit 
accruing to the promisor. Henry v. Dussell........0+.6.. 691 


2. Want of mutuality is no defense, even in an action for 
specific performance, where the party not bound has per- 
formed all of the conditions of the contract. Dickson v. 
Stewart ...... e ereeeisiese Sib siege tania sidedveia'Saidisiseteeoye emeermewy Med 


3. In the absence of fraud or imposition, persons of mature 
years are presumed to have read contracts executed by 
them, and they can not be varied by parol. Bradley & 
CO. V. BaStd..cccccsccccves a0 Seis talereCe ererale’ eobeiele o aioe sete .. 169 


4. Where plaintifi’s claim was for services under an alleged 
contract of a certain date, under the evidence, held error 
to instruct the jury that there can be no recovery unless 
an express agreement on both sides was reached at the 
time alleged. Pettis v. Green River Asphalt Oo........-.. 513 


Corporations. See Creprtors’ Suit, 1. 
1. A brewing corporation may become obligated as surety on 
a liquor bond, where such undertaking is given with a 
view of renting its real estate and to procure the sale of 
its products. Horst v0. L€WiS... ccc cece cece cence eee enees 370 


2. The state may impose on a foreign corporation, as a condi- 
tion of doing business in the state, any conditions and re- 
strictions not repugnant to fundamental laws. State v. 
INSUTaNCE CO... cccaccccevcccccctecccee ee rr sseeces. 320 


3. Where, by attachment proceedings, without fraud, certain 
bona fide creditors of an insolvent corporation secure the 
application of all the corporate assets to the payment of 
their claims, the fact that the directors of the corporation 
who had guaranteed the payment of such claims requested 
the creditors to institute the attachment suits does not 
make them liable in an action at law to the other creditors 
of the corporation. Hmanuel v. Barnard....... covsccvcees 100 


4. A corporation issued bonds secured by a mortgage in the 
name of a trustee. Subsequently, a receiver was appointed 
without notice to the trustee or any of the bondholders, who 
were not made parties to the proceedings. Held, That the 
receiver’s certificates were not a lien superior to that of the 
mortgage. Smiley v. Sioux Beet Syrup Co.......eeseeeee. 581 


Costs. 
The necessary expense of settling a bill of exceptions in the 
district court is taxable’ as costs incurred in that court. 
Pettis v. Green River ASPhalt CO.ccccccccccccccccceececes O19 
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Counties and County Officers. See BripgEs. PLeaDINe AND PRac 


1 


= 


> 


a 


10. 


TICE, 3. 
In allowing salaries fixed by statute, a board of county com- 
missioners act ministerially. Otoe County v. Stroble...... 


. There is no warrant of law for an allowance of extra sal- 


ary to the chairman of a board of county commissioners. 
Otoe County v. Stroble....... 9 ew SOS .G 08 whe 0 axeier0ies0:4, a's ice) ese 


. Where the board of county commissioners authorize a 


warrant to be drawn upon the county treasury without any 
legal authority, each member of the board is jointly and 
severally liable to the county for the amount of money so 
disbursed. Otoe County v. Stroble.....ccccscccccccesceees 
Section 51, article I, chapter 18, Compiled Statutes, which 
prohibits county officers from being interested in any coun- 
ty contract is general in its nature and applies to all county 
officers and to every class of contracts. Wilson v. Otoe 
County ...... ebdcetie Sree salSesets aie ale leueuerens ais ta selatgraiaigeailsoie, ave raster 


. A contract between a county and one of its officers, where- 


by such officer undertakes to perform extra-official serv- 
ices, for which the county undertakes to pay him compen- 
sation in addition to his salary, is in violation of said 
section. Wilson v. Otoe County.....ccrecceseee en nee ee 


A county is not bound to pay for legal services rendered 
at the instance of the county attorney, without the previous 
authorization or subsequent official ratification of the county 
board. Card v. Dawes County... ccccccccsecscece Rees et 


The application of an agricultural society for assistance 
from the county funds is a claim, and an appeal from its 
allowance by a taxpayer will le to reexamine the facts as 
to the organization and competency of the society. Shel 
don v. Gage County Society of Agriculture........ ious Sei sve% 


. That county commissioners have made a settlement with 


the treasurer, by which he is allowed to retain fees in ex- 
cess of the statutory limit, does not render them liable for 
the excess of fees retained. Fraud or neglect on their part 
is necessary to a recovery. Otoe County v. Dorman........ 


. Under the provisions of sections 29 and 643 of the code, 


when an officer by misconduct or neglect of duties renders 
his sureties liable on his official bond, any person who is 
by law entitled to the benefit of the security may sue upon 
the bond in his own name. Barker v. Wheeler...........- 


Since the form of an official bond must be joint and sev- 
eral, a person injured by the misconduct of a public officer 
may bring a several action upon the officer’s bond to recover 
his damages. Barker v. Wheeler... r.ccccceccccccsccccsees 
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Counties and County Officers—Concluded. 


11. 


A demurrer is not the proper pleading by which to raise 
a@ question as to whether or not an action in the county’s 
name by the county attorney was sufficiently authorized. 
Otoe County v. Dorman........6. éiierteeie bare ae ord Sueteve sites 


Courts. See Homesteap, 1, 2. 


1. 


2. 


3. 


The courts will not entertain a controversy concerning the 
title or right of possession of real or personal property, 
except at the instance of some person or persons having or 
claiming a right thereto derived from, or recognized by, the 
laws of this state or of the United States. Bonacum v. 
MUP DIY osein to eG ee 6 toa 8 Gees R ve ena ete ew aP are Pee bh Pees deans a 
The state courts are bound by the decisions of the United 
States supreme court regarding the proper construction of 
aclause of the federal constitution. State v. Insurance Co., 
An unofficial opinion of a court commissioner is not the 
opinion of the court. The conclusion reached is approved. 
The law of the case is to be derived from the judgment of 
the court. Hoagland v. Stewart.......ccccsecsvcvavevcucs 


Creditors’ Suit. 


1. 


A single creditor can not maintain an action at law against 
a part of the stockholders of an insolvent corporation for 
a violation of the provisions of section 136, chapter 16 of 
the Compiled Statutes. Such action should be brought in 
equity by the receiver, or by a creditor on his own behalf, 
and for all the other creditors similarly situated, against all 
the stockholders of the corporation. Emanuel v. Barnard.. 


. A creditor by the levy of attachment upon land acquires a 


specific lien sufficient to support a suit to remove a cloud on 
the title, and in such case the issuance of an execution and 
return nulla bona is not a preliminary prerequisite. Cowl- 
SON 05; SQUSMON icc hho: ob ie E Sido OUR ER TO Lihat Sure Obes 


Where a creditor has acquired a lien by attachment, he may 
maintain a creditor’s bill, though the judgment at law has, 
during the pendency of such creditor’s suit, become dor- 
mant. Cowlson Vv. SQltSMan...cccccerasevcrececvevaceeee 


Criminal Law. See FALSE PreTENSES. HoMiIcipe. 


1. 


2. 


The test of responsibility for crime, is the capacity to un- 
derstand the nature of the act alleged to be criminal, and 
the ability to distinguish between right and wrong with 
respect to such act. Bothwell v. Slate... .. cee cece cence 
Moral insanity as a criminal defense is not recognized in 
this state. One who knows abstractly what is right and 
what is wrong must, at his peril, choose the right and shun 
the wrong. Bothwell v. State. ..cccccvcecccuccesecccccenes 
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Criminal Law— Continued. 


3. 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


The territory defined by the legislative act of March 31, 
1887, as-Arthur county is attached to, and is within the ju- 
risdiction of, McPherson county, and the district court of 
that county has jurisdiction of crimes committed within 
such territory. Robinson v. State.......cccecceecccees ner 


Evidence held to sustain the district court’s conclusion that 
a “pool room’ was a “room to be used or occupied for 
gambling within the statutes of the state of Nebraska.” 
Moores v. State 


. In order to predicate error on the fact that the father of a 


state’s witness, while she was testifying, sat near her, it 
must appear that his presence caused her, in giving her 
evidence, to deviate from the truth, or color her statements 
to the prejudice of the accused. Gould v. State........+.4+ 
Where it is shown that a note and certain letters written by 
the accused to a child enticed away from her parents by 
him have been totally destroyed by her, at his request, she 
may be permitted to give oral evidence of what they con- 
tained. Gould v. State... .cccccec ener cee n cence ese eeteres 


. Attempts of an accused to escape, may be shown as an incul- 


patory circumstance. Kennedy v. Staté.........ccceevcees 


. Nonexpert witnesses can express opinions as to the sanity 


of a person only when they have shown sufficient qualifica- 
tions, and have stated the facts and circumstances upon 
which their opinion is based. Bothwell v. State.......... 


. Evidence in a prosecution for burglary, held sufficient to 


sustain the verdict. Kennedy v. Staté.......c. eeu cseevaee 


Where one is arrested for the crime of burglary, evidence 
of what was found in his room at the time of his arrest, 
together with his conduct and statements, held competent. 
Kennedy v. Staté.........00. Ss Uaseeies Bie tay eters UE Ss wed ate harenete 


Evidence in a prosecution for kidnapping held sufficient to 
sustain the verdict. Gould v. State... ..... cc cee een e eens 
Instructions in a prosecution for murder, held properly 
given and refused. Robinson v. State............ cece eee 
The repetition of an instruction is not reversible error, un- 
less its effect is to mislead the jury. Robinson v. State.... 
An instruction on the question of insanity, Reld not erro- 
neous. Bothwell v. State...... cece c cece cece cece e ee eeveee 
An instruction as to a reasonable doubt, reld not erroneous. 
Bothwell O: ‘State ss ccs sco os Gon ehcp ceived 864s Se. 9 a. whey ae cd ae awe ea. 
Petition in action for false imprisonment, examined, and 
held that a general demurrer thereto was properly sustained. 
OUNSEED VO. B80. osc seve reed chee econ’ cl ceneweaee ews tee 
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Criminal Law—Concluded. 


17. 


18. 


19. 


20. 


Where a married man is guilty of enticing a girl of 15 years 
of age away from her parents for an unlawful purpose and 
in violation of the provisions of section 20 of the criminal 
code, a sentence of 6 years in the penitentiary is not ex- 
cessive. Gould v. State..... cece cece ccc e tec e ene eeens 


847 


651 


Where a prisoner has been found guilty on a criminal . 


charge, and the only error that appears on the record is the 
failure of the court to pronounce a legal judgment, the su- 
preme court has the power to remand the case to the district 
court with instructions to render judgment on the verdict in 
the manner provided by law. McCormick v. State......... 


Confinement in the penitentiary under a void sentence is in 
no sense a part execution of a legal sentence; and, by the 
rendition and execution of a legal judgment, the accused 
is not twice punished for the same offense. McCormick v. 
EAE: “aiciesd cco sia Sa aes. Ss cer b ie wae a Sale San seiebSte “Siege Codassen tésieie i tuceuave’'g aoehe 


An ineffectual attempt of the district court to render a 
judgment on a verdict does not deprive that court of the 
vower to pronounce a valid judgment against the accused. 
McCormick v. State..... RS er Re Te sea devsibvejstateters a8. ore 


Damages. See Acrion, 1-3. Municieat Corrorarions, 7. 
In an action against a county for death, damages are limited 


to pecuniary compensation for injuries resulting to the next 
of kin. No damages can be given on account of bereave- 
ment or mental suffering. An instruction which does not 
limit the assessment of damages to the pecuniary injury 
sustained is erroneous. Johnson County v. Carmen....... 


Deeds. See Evipence, 9, 10. 


Demurrer. See PLEADING AND Practice, 7-10. 


Depositions. 


1. 


A county judge has the same power in taking depositions 
that is conferred by law upon a notary public, including 
authority to commit a witness for contempt. Olmsted v. 
PASO. Pili e ie eA Bw ROR RES FR ERS RARE SES ERA La eeens 


. A petition against a county judge to recover damages for 


false imprisonment, based on such a commitment, must al- 
lege facts from which it appears that the officer proceeded 
without jurisdiction, or that the evidence sought to be 
elicited was of such a nature as to justify a refusal to tes- 
tify. Olmsted v. Edson.......ceccceee PR er er ee 


Descent and Distribution. See ExrecutTors anD ADMINISTRATORS. 


1. 


HOMESTEAD. 
The interest of a vendee in possession of real estate under 
a contract of sale descends to his heirs. Cutler v. Meeker... 
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Descent and Distribution—Concluded. 


2. 


Under the decedent law, a nonresident who claims under a 
will which has never been probated in this state, is not a 
necessary party to a suit against the heirs to subject the 
land to payment of the claims of creditors. Coulson v. Salts- 
MOAN: -0.03es sia dey Lites ONE deed bee weed Ae bine 


testimony is incompetent to prove advancements. Boden 


. In the distribution or partition of an estate, a debt due 


from a distributee, which is barred by the statute of lim- 
itations, can not be deducted from the share of such dis- 
tributee. Boden v. Mier.........005- Grete viaterere iewiaee pleats 


Divorce. 


1. 


When a wife, without cause, refuses to live with her husband, 
and the evidence shows that she did not assist in or contrib- 
ute to the accumulation of any of his property, the husband 
on obtaining a divorce on the ground of desertion, will not 
be required to pay alimony. Isaacs v. [saacs.....e.sseveee 


. The district courts of this state have no jurisdiction of the 


subject of divorce except such as is given them by the stat- 
ute. Aldrich v. Steen...... ove eid aera er Sid auasw se hd cane atele waveueees 


. The residence of one of the parties in the county in which 


an action for divorce is brought is necessary to the juris- 
diction of the court. Aldrich v. Steen... cee. ee cneeeueee “s 


. A decree of divorce obtained without collusion by a de 


fendant on a cross-bill in a suit begun in a county where 
neither party resided, but by a resident of the state, whose 
motion to dismiss the cross-bill for want of jurisdiction 
was denied, and who contested its allowance at the trial but 
took uo appeal, is not open to collateral attack by his heirs 
claiming his property. Aldrich v. Steen. ......ccerecccenee 


. Sections 1 and 2, chapter 49, laws of 1885, held to apply to 


the commencement of proceedings in the supreme court, 
and not to repeal section 602 of the code in its application to 
proceedings commenced in the district court to vacate a de- 
cree of divorce. Schafer v. Schafer... ..ccccccccecveecceee 


. The provisions of section 602 of the code authorizing a 


court to vacate or modify a decree or judgment after the 
term apply to divorce proceedings. Schafer v. Schafer.... 


Domicile. 
The general rule is that the domicile of the hushand is the 


domicile of the wife. Zsaadcs V. [8SGUUS... cece eee cecreeeseees 


. 495 
. Under section 34, chapter 23, Compiled Statutes, 1903, oral 
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Dower. See HomEsTEAD. Morraaaes, 2. 
An unassigned dower interest in land is not the subject of a 
leasehold contract conveying any interest in the lands. 
JACKSON V. O'ROTKE. ccccsusccacccrcccccccncsvessccvscevence 


Easements. 


418 


An easement consisting of the right to maintain a mill-pond . 


upon the land of another, does not deprive the owner of the 
land of any use thereof which does not interfere with the 
enjoyment of the easement. Johnson v. Sherman County 
Irrigation, Water Power and Improvement CO.....ceceeees 


Elections. See ConstiTruTiIonaL Law, 21, 22. 
Elevators. See Taxation, 1-4, 


Eminent Domain. 

1. Under the constitution, mere passive acquiescence by a land 
owner in the taking of his property for a public use, not 
continued for the statutory period of limitations, is not a 
waiver of his right to compensation therefor and can not 
be made so by statute. Kime v. Cass County........cseeqs 


2. The owner of land attempted to be taken for a public road 
may enjoin the use of the same for such purpose until his 
damages have been paid. Kime v. Cass County........ses. 


Equity. See Lanpitorp aND TENANT, 2. TRuSTS, 3. 
1. Equity has jurisdiction to supply the omissions and defects 
of legal procedure, when necessary to the due administration 
of justice. Wardell v. Wardell.......... sdhated Fowl gteeieels ah 


2. Although minors are not bound by contract or estoppel, 
equity will not aid them to take an unjust advantage of 
their adversaries. Tindall v. Peterson... ccccecsccceccese 


Estoppel. See Morraaces, 7. REFERENCE, 1. 

A party who fails to read a release of claims for damages for 
persona] injuries signed by himself is estopped from claim- 
ing that the release is not legal and binding upon him ac- 
cording to its terms. Osborne v. Missouri P. R. Co......4. 


Evidence. See ACKNOWLEDGMENT. BANKS AND BANKING, 2. Con- 
TRAcTS, 3. CRIMINAL Law, 4-11. Descent anp Disrrimv- 

TION, 3. LimrraTion or Actions, 2. Mortcaass, 8. QUIET 

ing TITLE, 3. REFERENCE, 3. Triav. Trover, 3. WITNESSES. 

1. Evidence that minor sons of a deceased were required to de- 
vote their time to the support of the family and were unable 

to attend the public schools, held properly admissible in 
response to evidence that no pecuniary loss had been sus- 
tained by those claiming a right to recover for loss of sup- 

port. Horst v. L€wWis....ccerccccccenn cence crereerecces oe 
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Evidence— Continued. 


2. 


10. 


13. 


Evidence as to the payment of the debts of the deceased 
from the proceeds of the products raised on the farm, held 
not erroneously admitted. Horst v. Lewis.......cesee eee 


. Expert evidence is permitted where the facts are such that 


the witness is supposed, from his experience, skill and 
study, to have peculiar knowledge upon the subject of in- 
quiry. Horst v. Lewis 


. The Carlisle table of mortality is admissible in evidence in 


determining the probable duration of the life of the de- 
ceased. Horst v. Lewis 


. Declarations, to be admissible as a part of the res gest«, 


must accompany and be a part of the transaction in con- 
troversy. Horst v. Lewis 


. Where a book contains voluminous accounts, an accountant, 


who has made an examination of it, may testify as to the 
result of his computation, but not as to inferences. Men- 
del v. Boyd......... wisiecbress 44 


. Where the question was whether certain drafts had been 


paid for when issued, an accountant who has examined the 
books of the bank can not testify as to what they show. 
Mendel v. Boyd.....c.ee0. 


ee) ry 


. Though the language of a note executed by directors of a 


corporation imports a personal obligation, it may be shown 
by parol evidence, on an issue of reformation, that the in- 
tention of both the makers and the payee was to execute 
an instrument binding the corporation. Western Wheeled 
Scraper Co. v. McMillen 


. Evidence held not to show such total want of understanding 


as to avoid a deed in the absence of fraud or undue influ- 


ence. Aldrich v. St€€n. ccc cscsveccecccecvesensvee ieee eas 


Evidence held sufficient to avoid, for undue influence, the 
deeds concerning all his property, of the value of many 
thousand doilars, made by a frail old man, who had shown 
symptoms of dementia, to his housekeeper, without consid- 
eration. Aldrich v. Steen 


. Under section 339 of the code the entire conversation on the 


same subject may be inquired into, or one necessary to make 
the other fully understood. Pettis v. Green River Asphalt 
Co. 


independent sales. Union P. R. Co. v. Stanwood 


When a witness to the value of real estate has testified that 
he has based his opinion upon sales of other real estate, an 
offer of evidence of the prices obtained at such sales must 
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. The value of real property can not be shown by proof of 
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Evidence—Concluded. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


tinclude an offer to prove that such prices were, in fact, 
different from what the witness understood them to be. 
Union P. R. Co. v. Stanwood..... pietase 


It is not within the scope of the authority of a hired man- 
ager of a hotel to bind his employer by admissions con- 
cerning a trespass after it had been committed. Clancy v. 
BQYKOr ca ccccccccvevcccssevecer 


Evidence held to warrant the finding of the trial court that 
an appeal taken by the defendant had not been determined 
or disposed of. Bonacum v. Murphy. ...ccccccccecceccvees 


Evidence of the omission of a child from a will held insuf- 
ficient to sustain the findings of the trial court. Brown v. 
Brown ceccccccvcccccrccvece ‘ 


Evidence in a suit for divorce held to fully sustain the 
findings and judgment of the trial court. Jsaacs v. Isaacs.. 
Evidence in a creditors’ suit held sufficient to sustain the 
finding and decree of the trial court. Coulson v. Saltsman.. 
Evidence in a foreclosure held sufficient to sustain the judg- 
ment of the trial court. Meinhardt v. Newman...... 
Evidence in an action to construe a will held sufficient to 
sustain the decree of the district court. Second United 
Presbyterian Church v. First United Presbyterian Church.. 
Evidence in an action for an accounting held to sustain trial 
court’s finding of amount due. Dickenson v. Columbus 
State Bank......ceceeerereccnes sence ae eenes SO ee 
Evidence held sufficient to sustain the plea of usury. Al 
169 Ds DUAR ei ee iba BV ESAs tke Bos PETER HRW ERT HRS 


Evidence in an action for work and labor held sufficient to 
sustain the verdict. Trumbull v. Frey...ccecccccsevcceces 
Evidence in an action for work and labor held not to sustain 
the verdict. Strong v. Eggert..........6 isle eseibiajerscorettce tere ed 
In an action on a contract, held that the verdict and judg- 
ment are sustained by the evidence. Henry v. Dussell..... 


Exceptions, Bill of. See Justice or THE Peace, 1. 


Executors and Administrators. See Descent AND DISTRIBUTION. 


1. 


2. 


An administrator has no authority to lease the lands of his 
intestate after the payment of the debits and final settle- 
ment of the estate. Jackson v. O'Rorke........-. ebb eid ae oe 
An order of a county court refusing an application to file a 
claim against an estate, because presented after the expira- 
tion of the time allowed for presenting claims, is a final 
order from which an appeal to the district court will lie. 
Riddle v. FUrMin..cccscccccccccvevsccssvssereveveverencs 
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Executors and Administrators—Concluded. 

3. Where notice of the expiration of the time for presenting 
claims against an estate was published prior to making the 
order fixing such time, held, that claimant is entitled to 
an order allowing her claim to be filed and directing a 
hearing thereon. Ribble v. Furmin......cccecseoee aca eae 


4. A judgment of the district court, upon an appeal from an 
order denying the filing of a claim against an estate, re 
manding the cause to the county court, with dircction to 
permit the filing of the claim, is not the proper judgment, 
but a hearing in the district court on such claim should 
be had. Riddle v. Furmin......... Siegeiaee ale tetanee pia selovelelenéve 


5. A homestead of less value than $2,000 can not be disposed 
of at administrator’s sale, and a license purporting to au- 
thorize such a sale is absolutely void. Tindall v. Peterson, 


Exemptions. See INSURANCE, 3. 
False Imprisonment. See Crrminat Law, 16. 


False Pretenses. 
1. To constitute the crime of obtaining money under false 
pretenses, the pretense or pretenses relied on must relate 
to a past event or an existing fact. Cook v. State......... 


2. On the trial of one charged with the violation of section 125 
of the criminal code, the giving of an instruction that rep- 
resentations as to a future act, with intent to defraud, will 
render the defendant guilty, is reversible error. Cook v, 
SEALE  cicnvccccvccsccccvrerevssescsnens CELE EEV EE AHO RT RSD 


Foreclosure. See MortTcaGes. 


Fraud. See Cuatren Mortcaces, 2. VENDOR aND Purcuases, 1. 
The general rule is that, where ordinary prudence would have 
prevented the deception, an action for fraud will not lie. 
Osborne v. Missouri P. R. Co..... ni pieelete ere aGuce-ic eee Ace eae 


Game. See ConsTITUTIONAL Law, 19, 20. 
Gaming. See Manpamus, 7-9. 


Guardian ad Litem. 
The appointment of a guardian ad litem is not a mere matter 
of form, nor are his duties merely perfunctory. Boden 


Guardian and Ward. 

1. There is a well defined distinction between the privileges 
accorded to parents and guardians in their “communications 
with children and wards, with reference to their domestic 
relations, and that which exists between strangers. Trum- 
DUE Ds. FW OUD soceie sis ohare ESE Ow CU 6g b 6 sie sehd diarnlie 859/850 0 6% 858 
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Guardian and Ward—Concluded. 


Where advice is given by a guardian, which leads to a sep- 
aration by the ward from husband or wife, the presumption 
is that the advice was given in good faith. Trumbull v. 
TTUMDUL oie o ess caa eres Shiv ce sew elle EN wig as 4:00 pina a, boabaesl dle he wievees8 


. In a suit against a guardian for damages for alienation of 


affections of a ward, it is a good defense that he advised 
the ward from honest motives. Trumbull v. Trumbull.... 


. A guardian may lease the ward’s lands for the term of his 


guardianship, but any excess in such lease will be void at 
the election of the ward on attaining his majority. Jack- 
SON V. DROTKE.... cc cc ccceveevee Knees Ae vel ax £6 RAS 


Highways. See Eminent Domain. 


1. 


-_ 


Act of February 25, laws 1875, page 190, held to have no 
relation to the protection of users of highways against un- 
confined hogs. Heist v. Jacoby....... gal atier-d la “eh acay ac era“asse soi ores 


. One permitting young hogs to go at large upon his own 


premises, so that they wander across the highway and 
frighten a passer’s ‘horse, held not liable for injuries 
to the passer’s equipage and person produced by such 
fright. Heist v. JACOBY... .. ccc cece eee ee eee aes eees 


If the public has acquired no right by prescription or dedi- 
cation to a way across the land of an individual, the court 
may examine the proceedings by which it was attempted 
to lay out a highway across the same, to ascertain whether 
or not the county board had jurisdiction to act, and the 
lapse of time alone will not supply a jurisdictional defect 
in the proceedings. Peterson v. Fisher. ......ccccceceeens 


Homestead. See ExecuTORS AND ADMINISTRATORS, 5. Mortcaces, 1. 


1. 


The county court has jurisdiction to assign dower and home- 
Stead... PysSOW: V. TYSONS ase oie cn Sui ase ae eA Ase He in 0 aw aie 


. In order to oust the county court of such jurisdiction, the 


right of the widow must be disputed by an issue of fact, 
which the county court is unable to try. Tyson v. Tyson... 


. In a contest between the widow and the heirs at law ag to 


the extent of her homestead in suburban lands, she is en- 
titled to a homestead not exceeding 160 acres in area and 
$2,000 in value. Tyson v. Tyson.......... Sdtariase eek eee ateroe 


. The acknowledgment by both husband and wife of an in- 


strument to convey or incumber a homestead is necessary. 
Solt Vv. ANGETSON... ccc cece s cers eeeeerececenns bt eta bye esa fete 


When a husband dies possessed of a tract of land occupied 
as a homestead, but which exceeds the value of $2,000, and 
the homestead can not be set apart from the residue of the 
tract, the district court has jurisdiction to decree a sale of 
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Homestead—Concluded. 


the whole tract, reserving $2,000 of the proceeds for the 
widow and heirs. Wardell v. Wardell.............. aden ed 


. Where the homestead of a decedent can not be set apart 


from the residue of a tract of land, no legal estate passes 
to the widow and heirs under the homestead act, but in lieu 
thereof an equitable interest to the value of $2,000. War- 
dell v. Wardell... ..cscccuccvene mudgawa eter eee eee eked 


. A homestead may be composed of contiguous parts of dif- 


ferent governmental subdivisions. Tindall v. Peterson.... 


Homicide. 


1 


Where one points a loaded pistol at another, although he 
has reason to think it is not loaded, he is guilty of 
an assault; and if the person assaulted is killed thereby, 
he is guilty of manslaughter. Ford v. State.............. 


. Instructions in case of accidental shooting held properly 


refused. Ford V. Stat€....cccccccccnscesecsccscvvcevsuses 


. A defendant in a prosecution for murder is entitled to 


have the theory of his defense submitted to the jury by 
proper instructions; but where, by his own theory, he is 
guilty of manslauthter, his rights are not prejudiced by a 
failure to give his instructions, Ford v. State............ 


. Where a defendant, in sport or through wantonness, pointed 


a pistol at the deceased, and a shot followed which killed 
him, held, that a sentence of seven years was excessive. 
Ford v. State.......... odie 8-ecatb os 


. Where all of the elements necessary to constitute murder in 


the first degree are proved, a verdict of guilty will not be 
set aside because the state did not establish a motive for 
the commission of the crime. Robinson v. State.......... 


Husband and Wife. See GuarpIaAN anD Warp, 1-3. 


1. 


While antenuptial agreements may essentially alter the in- 
terest which either the husband or wife takes in the prop- 
erty of the other, they can not vary the terms of the con- 
jugal relation itself. Isaacs v. ISAACS. .... cece cece eens 


. An antenuptial agreement by a man about to be married 


that after marriage he will reside in a particular state can 
not be enforced. Isaacs UV. ISAACS... .. cece ence ce eeeecnees 


. The wife is bound to follow her husband when he changes 


residence, if such change is made in good faith. Isaacs v. 
TSC. cecil cS ws Sig hie Be Riecats ae SG Be woah UE AA Lacs eae ehaacare se 


. When a wife, without just cause, refuses to live with her 


husband, he is not required to contribute to her support. 
Tsaacs V. ISAACS. ....c- cee neeseee seed ee veers eee eeenedeeese 


Infants. See Equrry, 2. 
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Injunction. See EMixnent Domatyx, 2. Insurance, 4, 5, 8-10. Re 


LiGgioUs SOCIETIES, 2. Trusts, 3. Waters, 2-6. 


Innkeepers. 


1. 


A hotel keeper impliedly undertakes that a guest shall be 
treated with due consideration for his comfort and safety. 
Clancy v. Barker... ccc seawceeee a ahotas ash S-aeciats Thace eyaietttarece ete 


. A tre’pass committed upon a guest in a hotel by a servant 


of the proprietor is a breach of such implied undertaking, 
for which the proprietor is liable in damages. Clancy »v. 
Barker wslceveeciwscsee ib ais. Sere Sis os 


ee ee ey deeeee 


. It is the duty of a hotel keeper to protect his guests while 


83 


83 


in his hotel against the assaults of employees. Clancy »v. 


Barker ....... PERE REECE RRA ERG CaN ERE HRS é 


Instructions. See APPEAL AND Error, 7. CrimtnaL Law, 12-15. 


2. 


Damaqcrs. FALSE PRETENSES, 2, Homicide, 2. PaRrTNer- 
sHip, 2. TRIAL 


. Instructions in a prosecution for kidnapping held to have 


been properly given. Gould v. State...... seledare Greed aww are 


Instructions requested, given and refused in an action on 
a contract, held not prejudicial. Henry v. Dussell......... 


. Instructions in an action for damages against a city held 


to be without prejudice. City of South Omaha v. Ruthien.. 


. Instructions in an action for alienation of affections held 


prejudicial. Trumbull v. Trumbull... .cecccccescccceoeess 


. Instructions in an action for personal injuries held to be 


erroneous and prejudicial to the defendant. Cudahy Pack- 
ing Co. V. Roy... cssseees wifare a 6d Dose e Sisieck O aiawe ais W acersapareraevans 


. Instructions in an action for damages for injuries sustained 


by the flooding of the basement of a storeroom held preju- 
Gicial. McAdams v. City of McCook. ....cccccccccevacceees 


. An instruction not warranted by the pleadings or evidence 


will require a reversal of the judgment. McAdams v. City 
Of MCCOOK... ..cccvcccccceecceves leas Siaieieteaey houiie ee oie iw ers 


Insurance. See ConsTiTuTIONAL Law, 1-6. Corporations, 2. Srat- 


a 


UTES, 9. TAXATION, 5-7. 
The business of insurance is not interstate commerce. 
State VO. INSUrTanc€ CO. .cvecscccccccccareccscsvcvevvevsace 


. An action upon a benefit certificate or insurance policy is 


transitory and not local in its nature. Perrine v. Knights 
Templars & Masons’ Life Indemnity CO... 2... 0 ccc cee eee 
Under the provision of section 97, chapter 43, Compiled 
Statutes, the proceeds of a certificate of a fraternal benefit 
association are not, before payment to the person entitled 
thereto, liable for any debt of a certificate holder, or of any 
beneficiary named in such certificate. Coleman v. McGrew.. 
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Insurance— Continued. 


4. 


10. 


11. 


12. 


18. 


When a fraternal beneficial association refuses and neglects 
to comply with any of the provisions of the statute, it is 
the duty of the auditor to notify the attorney general in 
writing, and the duty of the attorney general to immedi- 
ately commence an action against such society to 
enjoin the same from carrying on any business. State v. 
Bankers Union of the World.....ceccccesecccccscccecccces 


When, in such action, it appears that any of said causes 
exist, the court must enjoin the defendant from transacting 
business until such violation complained of shall have been 
corrected. State v. Bankers Union of the World.......... 


- When such violation complained of shall have been cor- 


rected, and costs are paid, it is the duty of the auditor to 
reinstate such defendant. State v. Bankers Union of the 
World ....ccsceeeee, WSs Sie'ele  sieleiee nels ee eweeawe 


tive form of government. The directors or other officers 
must be chosen by the members. State v. Bankers Union 
of the World.........-.55 Sears Ruioate ai ate oreronatae nyo pieeliajavers 


Diverting the funds of the society from the purposes for 
which they are contributed is a violation of the statute and 
will be enjoined. State v. Bankers Union of the World.... 


All claims for death losses must be included in the annual 
reports to the auditor. A failure to make such report as 
the statute requires is sufficient cause for enjoining the 
society from transacting business. State v. Bankers Union 
of the World..... see ae eraeee all elos'eeieroiia tsb eveleigss 


The books and records of such society must show the true 
condition of its business and finances, and if they fail to 
do so, or if the society fails to report to the auditor the 
details of its business and financial affairs required by the 
statute, the society will be enjoined from doing business. 
State v. Bankers Union of the World.........-ccececessecs 


Such societies are not allowed to take members who are 
above the age limit, nor without medical examination, and 
to do this indirectly by the purchase of the business and 
risks of. another similar society, and consolidating such so- 
ciety with itself, is a violation of law. State v. Bankers 
Union Of the WOTId.....-ccccccccccscccsscevecscceccecees 
Such a society can not be said to be insolvent when it is 
reasonably probable that, by its authorized assessments, it 
can provide sufficient funds to meet its just liabilities, 
State v. Bankers Union of th€ World... .cccccccccscsccccce 
Under the pleadings and evidence, held that it is not a case 
for the appointment of a receiver and winding up the af- 
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Insurance—Conciuded. 


fairs of the society; but, to secure a correction of abuses 
and irregularities, the defendant is enjoined, under section 
16, chapter 47 of the laws of 1897, from transacting business 
until the law is complied with in the matters specified. 
State v. Bankers Union of the World... ....cccceecvcneees 


Interest. See Jup@MENT, 4. 


1. 


Payments are first applied to discharge interest, and if 
there be a surplus, such surplus is applied to sink the prin- 
cipal. Dickson v. Stewart........eceeeeees eistavatgull we wee das 


2. Where the plaintiff in an action does not pray for interest, 


none can be recovered. City of South Omaha v. Ruthjen.. 


Intoxicating Liquors. 
Persons engaged in selling intoxicating liquors under li-- 


1. 


cense in this state are jointly and severally liable for all 
damages arising from such traffic, and such liability extends 
to the sureties upon their bonds, Horst v. Lewis......... 


. All such persons and sureties may be joined in a single 


action and, if a part of them do not reside in the county 
in which the action is brought, summons may be served 
upon them elsewhere. Horst v. LeEwis......c.cee cece veces 


. A brewing corporation may become liable as surety upon a 


liquor license bond, executed by it to induce the licensee to 
lease a building from it and deal exclusively in its products. 
Horst V. L@wis8.....ccccccceeccvees CURR EN PS REREET OED RR 


. All dealers in intoxicating liquors who contribute to the in- 


toxication of an individual which causes his death, and the 
sureties on their bonds, may be joined in one action to re 
cover for loss of the means of support by those who have 
suffered injury by reason of the death of such individual. 
Horst v. Lewi8.. ccc ccsccencccvcee bs 8 e a 6 Glen aice 0 Me lereuntereyane 


. Under the provisions of section 1, chapter 50, Compiled 


Statutes, the licensing board, upon an application to grant 
a liquor license, must pass upon the character and standing 
of the applicant, and the board is without authority to del- 
egate these functions to another by issuing the license in 
the name of one shown to be not the real party in interest. 
In re Application of Tierney... .ccccccccccncessnnee scree 


. A wife, living with her husband on land, the title to which 


is in the latter and which is occupied by them as a family 
homestead, is not a freeholder within the meaning of sec- 
tion 25, chapter 50, Compiled Statutes, regulating the sale 
of intoxicating liquors. Campbell v. Moran......cssseeees 


Judgment. 
1. When a creditor’s bill is brought to set aside a cloud upon 


the title of property seized in an attachment suit against 
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10. 


a nonresident debtor, the court will look at the entire record 
in the attachment case to see whether jurisdiction was ob- 
tained therein. If from all the affidavits the essential facts 
to confer jurisdiction appear, the judgment wiil not be de- 
clared void. Jones v. Danforth. .....ccceccccecccccrsucecs 


. A judgment rendered without substituted service on the de- 


fendant in an attachment case against a nonresident, whose 
property has been seized in this state, is merely erroneous 
and not void. Jones v. Danforth.......creccscccscereeees 


. If service of summons has actually been made upon a de- 


fendant and the time to answer has elapsed before judg- 
ment, the fact that an error was made in the return day of 
the summons is merely an irregularity. Jones v. Danforth, 


. A public officer who has by mandamus compelled the pay- 


ment of the principal of his salary can not afterwards 
recover interest thereon. Gordon v. City of Omaha........ 


. When the record affirmatively shows the nonexistence of 


some fact necessary to the jurisdiction of the court over 
the subject matter of the action, a judgment pronounced 
therein will be void and may be collaterally attacked. 
Aldrich v. St€@n... cece cece cece ces ecne eens er re 


. The dismissal of an application made by a nonresident de- 


fendant to open a decree under the terms of section 82 of 
the code for want of notice, when such dismissal is based 
on defects in the answer tendered, does not bar a new appli- 
cation in which such defects are remedied. Oakes v. 
LACMET RS vac ois dese Rt aye tae ee Oa Lo OS Oe a ene ei aie Merete Nae eS TAS 


A dismissal bars another on the same grounds as the first, 
unless it affirmatively appears from the record that such 
matters were not considered on their merits. Oakes v. 
LACMET © eon a Pain Sate wie ees RON NRCS Ss wots S08 Ook IOS 


wet eee 


. In an action for conversion, a plea of res judicata against 


plaintiff’s title is not sustained by proof that plaintiff, who 
was made defendant in an attachment case, but against 
whom no judgment was rendered, had moved to discharge 
the attachment. Fred Krug Brewing Co. v. Healey........ 


. A ruling made upon a motion to dissolve an attachment is 


not res judicata against one who ig dismissed by the final 
judgment entered in the action. Fred Krug Brewing Co. 
v. Healey......... Syasidi buh aia tn Nt gorda ke Rusts 20 gio! Sora a1eu8! re ebae ory eere 


Where, upon appeal in equity, the decree is reversed and 
the cause remanded for further proceedings upon amended 
pleadings, nothing has become res judicata. Johnson v. 
Sherman County Irrigation, Water Power and Improvement 


OO. sce Setd ei Peewee emer cen rereaee weer rer ecroecoce 
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Jurisdiction. See APPEARANCE. CriminaL Law, 3. Drvorce, 2, 3. 
1. Where jurisdiction has not been obtained by due service of 
process, a court acquires no jurisdiction over minor de- 
fendants by the appointment of a guardian ed litem, and 

the filing of an answer by such guardian. Boden v. Mier... 


2, When a party who has made a special appearance in an 
action asks for affirmative relief, he thereby makes a gen- 
eral appearance and subjects himself to the jurisdiction of 
the court. Montague v. Marunda..... eieaeaese grated wag eau 


Jury. See Brits anp Notes, 2. ConstiruTionaL Law, 18. Mas- 
TER AND Servant, 4. Sates, 1. Truiat, 13. 


Justice of the Peace. 

1. The affidavits upon which a justice of the peace decides an 
objection to his jurisdiction can not, on error to the dis- 
trict court, be reviewed, unless incorporated in a bill of 
exceptions. Zeigler Vv. SONNET. ..cceeccccccesevecens esayecauae 


2. Upon error from a judgment of a justice of the peace to the 
district court, if error does not affirmatively appear in the 

; proceedings, the judgment should be affirmed. Zeigler v. 
SOMMNET coccccccccvccvrancccccsccasesveccanssssceeseseeeses 


Kidnapping. See Crrminat Law, 17. 


Landlord and Tenant. 
1. In the absence of a statute providing otherwise, unless 
such demand is waived by the terms of the lease, a demand 
of rent on the day it becomes due is necessary to work a 
forfeiture of the lease for nonpayment. Lease held to con- 
tain no waiver of such demand. Godwin v. Harris........ 


2. When a court of equity has taken cognizance of a case in- 
volving the right of rival claimants to the possession of 
leased premises, it has full power to place the party entitled 
thereto into possession. Gaffey v. Northwestern Mutual 
Life Is. CO... ccccccccccesssssaeecerercrcseereace Wibiaeta tee 


Liens. See CHATTEL Mortcaces. 


Life Estates. 
1. A life tenant who pays off an incumbrance is entitled to be 
reimbursed by the remainderman. Rule for computing 
amount. Tindall v. PeterTsOn...cccccarccccceceencenenes es 


2. A life tenant who has paid off an incumbrance upon the fee 
is entitled to reimbursement from the remaindermen. 
Tindall v. Peterson......sseee isi Bis a cacs Wea pasa seapal ga 6 Aisha 


Limitation of Actions. See MorvcaGEs, 2, 6. PLEADING AND Prac 
TICE, 4. 

1. A part payment operates to revive a contract debt, barred 

by the statute of limitations, of its own vigor and not as 
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evidence of an acknowledgment or new promise. Ebersole 
@. Omaha Nat. BANK... .ccccscvececccsncseccvecececreveces 


. Evidence in an action on notes held insufficient to support 


the defense of the statute of limitations. Hbersole v. Omaha 
NGL. “BANK a ogeceieied aioe s 0.0 Sie-08 stevearee a8 


ey 


tinued to the grantor’s death, the statute of limitations 
against an action to set aside his deeds will not commence 
to run until his death as against his heirs. Aldrich v. Steen, 


. The recording of a fraudulent deed is not of itself sufficient 


to charge all parties with notice of the fraud. When ac- 
companied with circumstances sufficient to put a person of 
ordinary intelligence and prudence upon inquiry which, if 
pursued, would lead to the discovery of the fraud, the 
Statute begins to run from the recording of the deed, but 
not otherwise. Jones v. Danforth... cscccreccccccevesevace 


. Where, after conveyance of property by sheriff’s deed, the 


premises are leased by the purchaser to the mortgagor, pos- 
session of any portion of the property derived by third per- 
sons from the tenant will not stop the running of the stat- 
ute of limitations in favor of the lessor’s title. Johnson v. 
Sherman County Irrigation, Water Power and Improve- 
MONE OOo ver iede dedecee cacieinecee esa sieeereaeees oS eee eo aiee% 


Liquors. See Inroxicatina Liquors. 


Mandamus. 


1. The levy of a tax under the provisions of sections 1 to 5 


inclusive of article VI, chapter 77, Compiled Statutes, with 
which to satisfy a judgment against a municipality, will not 
be enforced by a writ of mandamus where such proposed 
levy is in excess of constitutional or statutory limitations, 
Btate UV. ROYSC.. cc cee cece ccc cecetncees iia leva isvesuie ties ieee 


. In an action to compel the levying of a tax to satisfy a 


judgment against a city, a court will look behind the judg- 
ment and ascertain the nature of the indebtedness on which 
it is based, in order to determine the limit of the tax which 
may be levied for its satisfaction. State v. Royse........ 


. Where judgments have been obtained against a city of less 


than 5,000 population, for hydrant rentals, by a water works 
company operating under an ordinance and statute limit- 
ing a levy of tax for such purposes to a rate not exceeding 
7 mills on the dollar valuation, and such tax has been lev- 
ied, the court will not compel an additional levy for the 
satisfaction of such judgments. State v. Royse........... 


4. A demurrer to the answer to a writ of mandamus will be 
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. 118 
. Where undue influence is alleged and shown to have con- 
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overruled if the writ fails to show refusal or neglect to 
perform an official duty. State v. Sams......... ccc ce eeee 669 


5. It is not error to dismiss the action and render judgment 
against relator for costs upon overruling a demurrer to a 
writ of mandamus which fails to show neglect or refusal 
of official duty, when no offer or request for leave to amend 
the writ is made. State v. SGMS....... ec ee ee ccseeee reeee 669 

6. When one, whose term as a public officer has expired, has 
made full report of the public moneys which came into his 
hands, but retains some of them under a claim of right, 
alleged to be unlawful, mandamus is not a proper action by 
which to litigate the claim. Maurer v. State............4. 24 

7. That one of two relators asking a mandamus admits that 
his motive in assailing a pool room was the belief that a 
certain citizen was interested in its profits, is no ground for 
reversing a judgment in favor of the relators. Moores v. 


SEQEO: a sacasaje- bia ecahace pide aeeeeie se tcca aCe) ase AR hah ah anal ONG weal 522 
8. Only in a clear case of abuse of discretion will the granting 
of a mandamus to a city be reversed. Moores v. State,... 522 


9. Where a number of prosecutions have failed to bring about. 
the closing of a public gambling house, the existence of the 
remedy by complaint and arrest of the offenders will not 
prevent a writ of mandamus to require the mayor and 
chief of police of a metropolitan city to use their summary 
powers to prevent such open violation of law. Moores v. 
SEALE ists sce Sais ads des, oye be sees eet shuns RoW s dieses eee Doe 


Manslaughter. See Homicipe, 1-4. 


Marriage. 
Mental weakness or even unsoundness, not proceeding to the 
extent of inability to contract in ordinary affairs, will not 
alone avoid a marriage. Aldrich v. Steen....... Kaileteletevers . 33 


Master and Servant. 
1. A bell boy in a hotel and the elevator boy in charge of 
the elevator, both being employed and subject to the di- 
rections of the same master, are fellow servants. Kitchen 


Bros. Hotel C0. V. Dion... cccccsecccncncccccvcvcsveneucre 293 
2. Petition held to charge negligence to the acts of a fellow 
servant. Kitchen Bros. Hotel Co. v. Diwon.............. .. 293 


3. If a servant’s injury is the direct result of his own disobedi- 
ence of orders given by one in charge of the work in which 
he is engaged, he is guilty of contributory negligence 
and is not entitled to recover therefor. Western Mattress 
GOn Ve OSFET OOOO else hie De kes BRA lse ea Sikes TRE ee ele Te 572 


4. When there is evidence that an employee disobeyed the 
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or 
. 


orders of his superior, and that obedience to the order 
would have avoided the injury of which he complains, the 
question of whether the orders were given should be sub- 
mitted to the jury. Western Mattress Co. v. Ostergaard... 


A master is bound to use such care as the circumstances 
demand to see that appliances furnished his servants are 
reasonably safe. He is not liable for defects of which he 
has no notice, unless the exercise of ordinary care would 
have resulted in notice. Cudahy Packing Co, v. Roy...... 


The relation of master and servant does not render the 
master liable for the torts of the servant, unless connected 
with his duties as such servant or within the scope of his 
employment. Clancy v. Barker... 


Cy 


Mortgages. See Bitts anp Notes, 3, 4. 


1. 


na 
: 


One who has fraudulently executed and put in currency a 
morigage upon his homestead can not, in an action to fore- 
close the instrument, gain any advantage by his own wrong. 
Pittman v. Mann 


. A mortgagee obtained a decree of foreclosure in the year 


1877, but there was no adjudication of dower. In 1901 a 
supplemental cross-petition was filed asking that the mort- 
gagor’s wife be decreed to pay the balance due on the 
mortgage, or be barred of her dower right. Held, That the 
attempted proceedings were barred by the statute of lim- 
itations. Du Bois v. Martin 
Where notes are barred by the statute of limitations at the 
time of the commencement of foreclosure proceedings, 2 
mortgagee is not entitled, under the provisions of section 
847 of the code as it existed prior to the legislative act of 
1897, to a deficiency judgment, after a sale of the mort- 
gaged property. Cady v. USNEr....e.ceesceeees 3 


Where a sheriff’s deed, made as the result of foreclosure of 
a mortgage, conveys mill property with the appurtenances, 
easements used. by the mortgagor pass therewith. Johnson 
v. Sherman County Irrigation, Water Power and TnDr Ove: 
ment OCo........ aac, auavSueherere.aieie Wisuare arene tare edie oN ele ciepiave tee Sieh s 


Upon the foreclosure of a mortgage and sale thereunder, 
the district court has power to bring in all parties nec- 
essary to a determination of the ownership of the surplus. 
Montague v. Marunda......-.....05 


An action to redeem may be brought at any time before the 
statutory bar of ten years is complete. Dickson v. Stewart, 


A purchaser at a judicial sale of lands offered subject to 
apparent liens, who makes no attempt to have them ad- 
judicated until after confirmation and conveyance, is es- 
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Stewart ....... wae 


topped to impeach them. Omaha Loan & Trust Co. v. 
City of OMANG...... ccc ccc cen ccc cece cence cetcucae . 


wees 


. Where a party acquires title by purchase at a sheriff’s sale, 


in pursuance of a parol agreement that he is to hold the 
title as security for the money paid, parol evidence is ad- 
missible to show the deed to be a mortgage. Dickson v. 


Municipal Corporations. See Bonps. Manpamvus, 1-3, 8 


1. 


hd 


A levy of a special assessment is not invalidated because 
the city council, sitting as a board of equalization under 
the provisions of section 132, chapter 12a, Compiled Stat- 
utes, 1898, after meeting in pursuance of notice take a re- 
cess, provided, the city clerk or some member of such 
board is present to receive complaints. John v. Connell.... 


. Where a board of equalization, in pursuance of published 


notice, meets at the office of the city clerk, organizes, 
transacts some business and then takes a recess, subject to 
the call of the chairman before expiration of the time men- 
tioned in the notice, it will be presumed that the city clerk 
remained present at his office to receive complaints and 
give information. John v. Connell... ...ccccceeee gis. weleiecars 


A finding by a board of equalization that all real estate on 
which special assessments are levied are specially bene- 
fited, held not so fatally defective as to invalidate the 
special assessment and render it subject to collateral at- 
tack, John. 0. CORNELL, ci0a cscs cece eed en eea renee ws ealeee 


. Section 69, chapter 12 of the laws of 1887, does not authorize 


the issue of negotiable bonds by cities and villages to aid 
private parties in the construction of a system of water- 
works for such city or village. Village of Grant v. Sherrill, 


. The provisions of subdivision 15, section 69, article I, chap- 


ter 14, Compiled Statutes, 1887, empowering cities of less 
than 5,000 population to levy a tax of not exceeding 7 mills 
on the dollar valuation, for hydrant rentals or water fur- 
nished such city or village under contract, is a limitation on 
the taxing power to raise revenue to satisfy an indebted- 
ness created for such purposes. State v. Royse........+.0. 


. When a city makes provision by sewers or drains for carry- 


ing off surface water, it may not discontinue the same, 
when it leaves the lot owner in a worse condition than he 
would have been if the city had not constructed such 
drains. McAdams v. City Of MCCOOK... ce scccecececceceeee 


. Damages are not recoverable against a metropolitan city 


because of delay or neglect of its mayor and council in the 
performance of a ministerial duty. Gordon v. City of Omeha, 
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8. The statutes require the mayor and chief of police of a met- 
ropolitan city to actively interfere to prevent or stop open 
violations of law. Moores v. State.......cccccccenccsvcecs 

9. The legislature may, by statute, confer upon the governor 
the power to appoint the board of fire and police commis- 
sioners for cities of the first class. State v. Nolan......... 


Murder. See Homicrneg, 5. 
Negligence. See Carrimrs, 4. Master AND SERVANT. 
New Trial. See PLEADING AND Practice, 11. 


Notice. 

The requirement of the statute that notice of the sitting of the 
board of equalization shall be published in three daily 
papers is met by the publication of such notice in two daily 
papers printed in the English language and one printed in 
the German language, when these are all the daily papers 
published in the city. John v. Connell. ..ccscccccccescecs 


Parties. See Courts, 1. Dsscent anp Distrimution, 2, Mort- 
GAGES, 5. 

Section 50a@ of the code, which provides for intervention before 
trial, does not curtail the power of a court to bring other 
parties before it, when their presence is necessary to a 
proper determination of the cause. Brown v. Brown....... 


Partition. 

Where an action in partition involves an accounting it is the 
duty of the trial court to state the account, so that an ap- 
pellate court may form a judgment as to whether the con- 
clusion reached is justified by the law and the evidence. 
Baldrige V. Coffman. ..rcccccccccucacveccscene i stevese Baie aves 


Partnership. 

1. A partner’s share of a single transaction may be recovered 
by an action at law, if all the other partnership dealings are 
settled. Dorwart v. Ball......cccsccccnee Sentebie@revreed wane & ache 

2. When plaintiff's evidence tends to establish such a state of 
facts it is error to direct a verdict for defendant. Dor- 
wart V. BAM. ccrcccccsccvccccrecsece eee eT Core C re CET 


Petition. See PLEADING AND PRACTICE. 


Pleading and Practice. See Counties anp County Orricers, 11. 
CriminaL Law, 16. Manpamus, 4. MASTER AND SERVANT, 
2. Quo Warranto. TRIAL. VENUE, 2. Waters, 2-5. 

1. The allowance of amendments to an answer is not an abuse 
of discretion, even though a demurrer to the answer has 
been overruled, where opportunity is given to produce addi- 
tional proof, and the amendments are as to material facts 
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of which there is evidence. Dickenson v. Columbus State 


BQN sash visa Wawro pe kcena Nene Kate) ocave Sravecel soe Cateie'e Wiarea ares 
An answer will be liberally construed if its sufficiency is 
challenged for the first time on appeal. Allen v. Dunn..... 
. In an action against a county for damages caused by the 


giving way of a bridge, the petition contained a general 
statement that the bridge was “out of repair and unsafe.” 
Held, That a motion for a more specific statement should be 
sustained. Johnson County v. Carmen....o..seeees abe dienes 


. The filmg of an amended petition in an action for con- 


version against a bailee for sale, held not to be the com- 
mencement of a new action, so as to permit the statute of 
limitations to interpose as a bar between the filing of the 
original petition and the amendment. Gourlay v. Prokop.. 


. In an action for conversion, held that the amended petition 


does not state a new and different cause of action from that 
attempted to be stated in the bill of particulars and the 
original petition. Gourlay v. Prokop......... Sieareielelaxerauctere 


. Petition held not sufficient to authorize the court to appoint 


a receiver for a corporation. Smiley v. Sioux Beet Syrup 
COs iia ae hiaid dard sie Fa we wae HELE Meee de Dae ee hee wa ews Reeds 6 
Petition tn an action on an indemnifying bond held not 
subject to demurrer upon the ground of improper joinder 
of causes of action. Omaha Gas Co. v. City of South Omaha, 
Petition in an action to recover a broker’s commission held 
not to state facts sufficient to entitle plaintiff to any relief. 
Danielson v. GOEDEL... ..ccacccccevcvecsene wis eh a ehiasaras t Sce never 


. Petition in an action for conversion held to state a cause 


of action.. Fred Krug Brewing Oo. v. Healey..........06. : 


. Petition in an action on a real estate broker’s contract held 


not to state a cause of action. Covey v. Henry... ccecees 


Petition for a new trial under the provisions of section 602 
held to state a cause of action. Schafer v. Schafer........ 


. Where the plea of wltra vires is interposed by a corporation 


in its answer, facts not inconsistent with the petition may 
be pleaded in the reply to show that the corporation was 
empowered to enter into the contract, the obligation of 
which is sought to be avoided. Horst v. Lewis........... : 
A failure to state a cause of action in the petition can not 
be cured by averments in the reply. Covey v. Henry...... 
In an action at law, a prayer for equitable relief is of no 
avail, unless the petition states facts which will authorize 
the court to grant such relief. Emanuel v. Barnard........ 


Police Judge. See STATUTES, 2. 
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Principal and Agent. See Agency. Reau EstTare AGENTS. 
1. An agency is not revoked for all purposes by the death of 
the principal. Meinkardt v. Newman..... sie bietelene-ecvierte Saree 


2. In order to exempt an agent from liability upon a nego- 
tiable note executed by him within the scope of his agency, 
he must not only name his principal, but he must express 
that the writing is the act of the principal. Western 
Wheeled Scraper Co. v. McMillen..... eS ere ee Ore 


3. An agent who, in good faith and without negligence, acts 
upon his own understanding of faulty or ambiguous instruc- 
tions, is not liable in damages to his principal, although 
his interpretation of them may be erroneous. Falsken v. 
Falls City State Bank. ...ccccccccsseccees avo sneiele sie wieseieiers 


Process. See INToxicaTina Liquors, 2. VENUE, 1. 

L Section 22, chapter 20, Compiled Statutes, does not author- 
ize the county court to order personal service on a nonresi- 
dent minor, no affidavit that service can not be made in this 
state being on file. Boden v. Mier... ..ccccccecccvecveeeene 


2. Personal service outside the state, in pursuance of section 
81 of the code, is a nullity, in the absence of an affidavit 
for service by publication. Boden v. Mier....csccecscceece 


Quieting Title. 
1. In a suit to quiet title, plaintiff showed adverse possession 
for 10 years. Held, That plaintiff was entitled to a decree. 
City of South Omaha v. ME€han........eeccecceneeneceoes 


2. Where one goes upon land as a mere intruder, he can ac- 
quire title by adverse possession only to so much of the 
land as he actually occupies and uses for the period pre- 
scribed by statute. City of South Omaha v. Meehan....... 

3. Evidence in an action to quiet title held sufficient to sustain 
a decree for plaintiff to so much of the land as she is shown 
to have used and occupied. City of South Omaha v. Meehan, 


@uo Warranto. 

An answer in quo warranto, which alleges that respondents 
are holding office by lawful appointment, under the pro- 
visions of a legislative act, and which sets forth the facts 
in relation thereto, is sufficient to put the validity of such 
act in issue. State v. NOLAN. ..cccrcrcccccccecscerers ad 


Rape. See CrininaL Law, 1, 2. 


Real Estate Agents. 
1. A verbal contract with an agent to sell land for the owner 
or to obtain a purchaser therefor is void. Covey v. Henry.. 
2. Services as a real estate broker rendered for the 
owner of the land, without a written contract, can not be 
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recovered for, as such, upon a quantum meruit. Blair ». 
BASEN: 50 fo50 s-oisdiw Sie S Ses wi tae OS OE 8's 68 Be Wea nid aieian’s a eieree'. ae 40L 


3. Under the provisions of section 74, chapter 73, Compiled 
Statutes, 1901, a contract for the sale of land between the 
owner thereof and an agent must be signed by the owner 
and broker, must contain a description of the land, and set 
forth the amount of compensation the agent is to receive 
for negotiating a sale, or it will be void and furnish no basis 
for recovery. Danielson v. GOoebel....cceccccccccccceecess 300 


Receivers. See Corporations, 4, Insurance, 13, 
The appointment of a receiver in an equitable action is an 
ancillary remedy and incidental to the main object or pur- 
pose of the suit. Smiley v, Siour Beet Syrup Co.......+.. 586 


Reference. 

1. Where parties consent that the report of a referee shall be 
submitted to the court for determination on the merits, they 
are precluded from assigning error by the court in sub 
stituting therefor the findings of the court. Hodges v. 
GOR a6 v.50 5k Fe iie8 80 ee G aS Me ea sh ob eenee cease ee LSD 

2. In such case this court will only consider the correctness of 
the findings and judgment of the district court. Hodges 
M, Graham......seseceee ab dig Rbk eNOS SH sees setoareeeee ve. 125 

8. Evidence held to sustain the ffndings and judgment of the 
district court. Hodges v. Granam...cccccccccsccsccccceee 125 


Rehearing. 
On rehearing, former judgment entered in this court vacated, 
and judgment rendered by the district court affirmed. 
Smith v. Clay County..ccccccccccccccrcccccccccercevecses 614 


Religious Societies. P 

1. The courts will not review judgments of the governing au- 
thorities of a religious erganization with reference to its 
internal affairs, but they will inquire whether a church 
tribunal, which undertakes to expel a member, has been 
organized in conformity with the constitution of the church, 
and whether a member of such tribunal is disqualified from 
sitting as a judge in the case. Bonacum v. Murphy........ 463 

2 Where an appeal has been taken by an accused party to an 
appellate church tribunal, the civil courts have jurisdiction 
to enjoin the enforcement of a sentence pronounced against 
the accused until the appellate ecclesiastical tribunal has 
disposed of the appeal. Bonacum v. Murphy...cceceseoees 463 | 

% Where the district court has enjoined the enforcement of a 
decree of an ecclesiastical court, until an appeal has been 
determined by the appellate ecclesiastical court, the injunc- 
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Religious Societies—Concluded. 


4. 


tion must be obeyed until the appeal has been disposed of. 
Bonacum v. Murpny... cccccccccecccee Se ataee eee et ewe an 


The courts of this state will not review the process or pro 
ceedings of church tribunals for the purpose of deciding 
whether they are regular or within their ecclesiastical juris- 
diction, nor will they attempt to decide upon the member- 
ship or spiritual status of persons belonging or claiming to 
belong to religious societies Bonacum v. Murphy......... 


Repeal. See Sraturss, 8, 9. 


Replevin. 
Where the jury return a verdict finding the right of property 


Teplevied and the right of possession in plaintiff, and the 
value of this right $117.17, the amount due on a mortgage, 
and a special finding that the value of the property is $160, 
held, that such verdict and special finding are sufficient to 
sustain a judgment that plaintiff is entitled to the posses- 
sion of the property, and that the value of his special prop- 
erty in the goods replevied is $117.17. Mueller v. Parcel... 


Res Judicata. See Jupament, 6-10. 


Review. See AppeaL AND ERror. 


Riparian Rights. See Accrerions. Waters, 1-6. 


Sales. 
1. 


The purchaser of personal property, under an implied war- 
ranty, has a reasonable time within which to determine 
whether it is as warranted, and such question is ordinarily 
one for the jury. Won Dohren v. John Deere Plow Co...... 


. After he has made the test, and the seller refuses to make 


any changes, the purchaser must at once return it, or his 
right to do so will be lost. Von Dohren v. John Deere Plow 
COs. kiesaedh cae siaccie eres are ste Tee ee Oe. sek : 


. Where the purchaser of a corn sheller continues to use the 


machine, after such refusal by the seller, and keeps the 
machine for twenty-four days before offering to return it, 
it will be held, as a matter of law, that he has elected to 
affirm the coniract as made. Won Dohren v. John Deere 
Plow @o....... esd Sore eeahare oe pee ove avatars g cRis sib eiwiede, Waidemoes 


Specific Performance. See Conrracts, 2. 


Statutes. See ConsTITuTIONAL Law. Taxation. 


1 


The several provisions of a legislative act should be con- 
strued together; and, if there is a conflict in them, generat 
expressions must give way to special provisions. State 


Da: NOLAN F066: 5:6-4.0 69 980-6 pole e'e $ 8a 8.0 BNW §O'e BOOS Swe bee bie. 8 bee RN eA 
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Statutes—Continued. 
2. That part of the charter of South Omaha, providing for 


the election and defining the jurisdiction of the police judge, 
is. separable from the rest of the act, and may be rejected 
without affecting the validity of the charter. State v. Nolan, 


. Where a later statute contains matter so repugnant to an 


earlier one that both can not stand, the provisions of the 


. earlier law will be deemed to have been repealed by impli- 


= 


eation by the Jater act. State v. Insurance Co..........0.. 


. When the legislature in the later act refers especially to a 


former act, and excepts from the operation of the last act a 
portion of the former, the inference is warrantable that 
there was an intention to repeal by implication repugnant 
provisions of the earlier statute not embraced within the 
terms of the exception clause. State v. Insurance Co...... 


. Where the words of a statute are specific and unambiguous, 


the meaning which the words import must be held con- 
clusively presumed to be the meaning which the legislature 
intended. State v. Insurance Co......... De factece ans enchaa dn 


. A statute repugnant in some of its features to some consti- 


tutional provision will yield only to the extent of the re- 
pugnancy and no further. State v. Insurance Co........ oes 
Where the act eliminating the unconstitutional feature is 
complete and capable of enforcement, it will be held valid 
and enforceable, except where the invalid portion was man- 
ifestly an inducement to the passage of the remainder. 
State v. Insurance Co..... saab bee Seeds Pe ee eee 


. Section 38, chapter 77 of the revenue act of 1879, as amended 


in 1887, being repugnant and inconsistent with the recip- 
rocal tax feature of section 33, chapter 43, passed in 1873, 
to the extent of such repugnancy and inconsistency, repeals 
the latter mentioned section by implication. State v. In 
SUPANCE CO a eins a srerb eae aai8iae bieia b20%8 6 6 ko ibiel one Be Sib lesb 8a) sores oe 


. That part of the revenue act (Compiled Statutes 1901, ch. 


77, art. I, sec. 38), providing “Insurance companies shall 
be subject to no other tax, fees, or licenses under the laws 


' of this state, except taxes on real estate and the fees im- 


10. 


posed by section ‘32 of an act regulating insurance com- 
panies, passed February 25, 1873,” being unconstitutional, 
can not operate as a repeal by implication of the provisions 
of section 33, chapter 43, Compiled Statutes, or any portion 
thereof. State v. Insurance Co..... isa at ailinsy a asia thy dasa Says 335, 
Where general and special provisions of a statute come in 
conflict, the general law yields to the special; and a special 
law will not be repealed by general provisions, unless by 
express words or by necessary implication. State v. Nolan.. 
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Statutes—Concluded. 


11. 


12. 


13. 


Statutes in pari materia should be construed together and, 
if possible, effect given to all of their provisions. State 
vw. Royse..... A eee re re er arin 


Chapter 124 of the laws of 1903 does not vest ownership 
of the statutes therein mentioned in the officers to whom 
said statutes are to be delivered by the secretary of state. 
Marsh v. StON€dsraeer....cccccccccccccaccccncsuccssveeses 


The sections of statutes which require the giving, form and 
conditions of official bonds, and in whose names actions are 
tobe brought, are {in pari materia and must be construed 
together. Barker v. Wheeler... .cceccerecccseces eBrae asters 


Taxation. See ConsTiruTIONAL Law, 1-6. MuwnicreaL Corpora- 


1, 


= 


tions, 1-3. 
An elevator is a storehouse within the meaning of section 
39, article I, chapter 77, Compiled Statutes, 1899. Adams 
County v. Kansas City d O. Ri CO. cc ccc cc ccc nce e nec acene 


. The phrase “outside of said right of way,” in the proviso to 


said section qualifies only the word “property” immediately 
preceding it, and not the specific terms used in the enumer* 
ation of other classes of property therein. Adams County 
v. Kansas City € O. R. Co........ aceieresel borers aaa esis ee siaveiss 


By virtue of such proviso, elevators situate on the right of 
way of a railroad are subject to assessment by the local 
authorities, and not by the state board. Adams County v. 
Kansas City & O. BR. CO. ccc ccc cence cece cecreceee eee a oe 


. The owner of such elevators can not escape local assessment 


and taxes thereon by voluntarily listing and returning them 
for taxation to the auditor of public accounts. Adams 
County v. Kansas City & O. BR. CO... ccc cece cece ene n nee ‘ 


. That a less reserve fund is required of domestic insurance 


companies than is required of companies doing business in 
the state of Pennsylvania, does not militate against the en- 
forcement of the provisions of the reciprocal tax law on 
companies organized under the laws of Pennsylvania, and 
doing business in this state. State v. Insurance Co........ 


. The provisions of section 33, chapter 43, Compiled Statutes, 


for a reciprocal tax on insurance companies organized under 
the laws of other states, whose laws discriminate against 
insurance companies organized under the laws of the state 
of Nebraska, apply and become operative from the time of 
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the enactment of such laws by such other states, whether 


any company of this state shall have established agencies 
there or not. State v. Insurance Co..... eidveinrs:b avers Caceres wists 


. The act mentioned is in force and effect, and requires a 
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Taxation—Ooncluded. 
foreign insurance company doing business in this state to 
pay the same license fees, etc., required by the laws of the 
foreign state of companies of this state doing business 
therein. State v. Insurance CO... ..cccccccscccccceveeeees 
8. Lands purchased at a tax sale by the county, under the pro- 
visions of chapter 75, laws 1903, are held in trust for the 
political subdivisions entitled to any portion of such de- 
linquent taxes. Such lands are not acquired by escheat or 
forfeiture, and do not belong to the permanent school fund. 
Woodrough v. Douglas County... .cecccccccccccceccccceees 


9. The remedy provided for in chapter 75, laws 1903, is de- 
clared by the act itself to be cumulative. Woodrough v. 
Douglas County. cccseccsccnccccccsccccccscevsvsvccs arerastiecens 


10. The scavenger act, chapter 75, laws 1903, is a constitutional 
exercise of legislative power. Woodrough v. Douglas County, 
11. The provisions of chapter 75, laws 1903, do not delegate 
legislative authority. Woodrough v. Douglas County....... 


Tenancy in Common, 
A lease by one tenant in common of an entire estate is void ag 
to the interest of his cotenants, Jackson v. O’Rorke...... 


Torts. 
One is not Hable in tort for procuring or inducing others to 
pursue a clear legal right, although such action may result 
te his advantage. Emanuel v. Barnard...csccecescccccees 


Trade Marks and Trade Names. 

To entitle a party to an injunction restraining another from 
the use of a trade name, he must show his adoption of the 
name at a time prior to that of his adversary, and that it 
was not in general use. Chadron Opera House Co. v. Loomer, 


Trial. See APPEAL AND Egrog. Brits anp Notes, 2, MASTER AND 
SERVANT, 4. 

1. Whether or not, after argument by counsel for plaintiff to 
the jury, the defense can cut off further argument by waiv- 
ing argument on his own behalf is a matter within the 
sound discretion of the trial court. Henry v. Dussell...... 


2. In an action on a contract, if issues of illegality of considera- 
tion and duress are properly submitted to the jury, upon 
which their verdict is adverse to defendant, it is not error 
prejudicial to the defendant that the court instructs the 
jury incorrectly as to what constitutes a valid consideration 
for the contract. Henry v. Dussell...... a dhws'6 a esate n “ole: Beacatacele 


3. An instruction. which contains an inaccurate statement of 
the law will not work a reversal of the judgment, if the in- 
struction could not have misled the jury. Henry v. Dussell, 
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Trial—Concluded. 
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4, 


10. 


11. 


12 


13. 


14. 


15. 


INDEX. 


When a request fs made for a proper fnstruction, the court 
should give the instruction requested or substitute another 
in {ts stead which embodies the same principle. Western 
Mattress Co. v. Ostergaard...... 


When an allegation of negligence is unsupported by any 
competent testimony, it should not be given in an instruc- 
tion to the jury. Western Mattress Co. v. Ostergaard.... 


, An instruction which is applicable neither to the issues nor 


to the evidence is prejudicially erroneous. Chicago, B. & Q. 
Ri CO. V. JAMISON. coc ccc eve erecccccccscresecees Res daieese ay 


A party entitled to a particular instruction waives his 
right by omitting to ask for such instruction. Union P. R. 
CO. VY. BLANWOOE. cc ccesesccassorceressecccsecscsecceccezse 


. That a witness to values testifies on crossexamination that 


575 


575 


252 


150 


he took into consideration matters not proper for that pur- . 


pose, does not entitle a party to have the entire testimony 
of the witness upon that subject withdrawn from the jury. 
Union P. R. Co. v. StANWOOd.... ccc ccc cece cnc ence nncees 


. The burden of sustaining the affirmative of an issue does 


not shift during the progress of the trial. Rapp v. Sarpy 
COU NEY 5 elesa isa kee oie Sis Dies ot 56S 5 nie cael'e ASTIKG, Sing oie Toow Shae Sey Bla 382, 


Paragraphs of a petition, which have been struck out on 
motion, should not be submitted to the inspection of a jury. 
Trumbull v. Trumbull... cccccvccevevece eidbaie ahve pee ccacoes 


When necessary to a proper determination of the cause, it 
is not error to permit an amendment to a pleading after 
trial, and reopen the case for a trial of the issues tendered 
by such amendment. Brown v. Brown....... wield eereteityereeeie 


The supplying of missing records is a matter resting in the 
sound discretion of a court. Sheldon v. Gage County So- 
Ciety Of AQTiCUILUTE. .. cc ccc rec ccn ccc ee ce ccce reser stesaece 


In a hearing upon an appeal from an order denying the 
filing of a claim against an estate neither party is entitled 
to a jury trial. Ribble v. Furmin...... asi slniatee e's Sree wees 


Where, in an action on a contract, the defendant pleads il- 
legality of consideration and duress, upon a return of a find- 
ing as to the two defenses adverse to the defendant, it is 
proper for the court to instruct the jury to find for the 
plaintiff. Henry v. Dussell...... aie) Sabie, bi ave teile 8 si. Sie ia f@iectiei'e Gers 


When the evidence is not sufficient to warrant a verdict for 
plaintiff, the court should direct a verdict for defendant. 
Sattler v. Chicago, R. I. & P. Be CO. ccccccevcccsecccsecce 
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Trover. 

1, One who has possession of personal property, claiming a lien 
thereon, may maintain an action for conversion against one 
who wrongfully attaches the property. Fred Krug Brew- 
$29 00: 0.. HEGIEY so isc- noose os cae bd ewe da wee 8 oe eases oes 667 


2. In an action for conversion where defendants justify under 
an order of sale of attached property upon judgment against 
plaintiff’s vendor, they must show a valid judgment in the 
attachment case. Fred Krug Brewing Co. v. Healey....... 662 


3. In an action for conversion a motion to strike out certain 
_ evidence of proceedings in an attachment case, held prop- 
erly sustained. Fred Krug Brewing Co. v. Healey.......-. 662 


Trusts. 
1. One who purchases land at a foreclosure sale for the bene- 
fit of the owner of the equity of redemption, can not set up 
the statute of frauds against the party for whom he pur- 
chased; the law will hold him to be a trustee for the owner. 
Dickson Vv. StEwart....cccccscccescccccerseccesseccsserece 424 


2. Where, by mutual consent, an equitable interest in land has 
been treated as real estate of which a decedent died seized, 
and dower therein has been assigned to the widow, a deed 
issued to her in her owf name upon her payment of the 
balance due under a contract, creates no new right in her 
as against the heirs; the title inures to their benefit and, 
in equity, she holds the legal title only as trustee for them. 
Cutler v. Meeker........e06- indie sek edieree wie eae Lire Ore ee 732 


8. A court of equity has jurisdiction to enjoin a trustee from 
the misappropriation of trust funds at the suit of a cestui 


que trust. Coleman v. MCGrew.....cccccscrccccsctessees - 801 
Usury. 
1. Contract for the loan of money as set out in the opinion, 
held to be usurious. Allen v. Dunn..... 0... ccc cece ween 831 


2. There is no authority for taking interes: on any loan of 
money for more than one year in advance, tor the purpose 
of obtaining more than the legal rate of interest on the 
money loaned. Allen v. DUnn....cccccsccccessccccceveess SSL 


Vendor and Purchaser. 

1. Where fraudulent representations are based on spectal 
knowledge of the vendor, and are believed by the vendee, 
and acted upon by him to his injury, they amount to action- 
able fraud. McKibbin v. Day........ eibrereial shaved dc cveeSiatereed O80 

2. Where a vendee has an opportunity for inspection, repre- 
sentations as to the value of the property are regarded as 
mere expressions of opinion. McKibbin v. Dey.......-... 280 
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Venue. 


1, 


Where a resident of the county where a personal action is 
brought is joined with a resident of another county, to au- 
thorize service upon the latter in the county of his residence 
there must be a right to recover against the defendants 
Jointly. McKibbin v. Day........ cece ees Sasser Sie so aia e 8 


. Where the allegations of the petition are such as to include 


both a joint and several liability, the jurisdiction of the 
court as to a nonresident of the county on his several lia- 
bility is sufficiently challenged by a plea to the jurisdiction. 
MCKUdvIiN V. DAY... ecw crecccccnneccccccececense Si Srelabuesee: ote 


Verdict. See ApreaL AND Epon, 17-20. Triat, 14, 15. 


Waters. See Action, 3. 


1. 


4 


A riparian’s right to the use of the flow of a stream passing 
through or by his land, is a right inseparably annexed to 
the soil; such right is a property right. Cline v. Stock.... 


A riparian proprietor, whose use of a siream for water 
power is impatred by subsequent appropriations, is not re- 
quired in an action to enjoin such appropriations, to set 
up specifically what rights are claimed by the appropriators 
severally or jointly. Cline v. St0cKk....cccevccccsesveccces 


It fs not a fatal objection to a petition for injunction against 
a large number of defendants taking water from a stream 
to the injury of plaintiff’s mill, without compensation, that 
it asks no other specific relief than the writ. Cline v. Stock, 


. In an action by a lower riparian owner to enjoin irrigation 


corporations and others from diverting water from a 
stream to the injury of his mill, a petition does not state 
a cause of action without alleging facts showing that such 
appropriation and use of water by defendants is unlawful. 
Cline v. Stock......... BS) ido ee, a ee inte erste 0:0: 6/850 86.008 we eee as 


The allegations of the petition being consistent with the 
lawful use of the water by the defendants, they will be so 
construed as against the pleader. Oline v. Stock.......... 


. Parties who have appropriated water for irrigation pur: 


poses pursuant to law, and continued the use of water 
under such appropriation for more than seven years, can 
not be enjoined from the continued use of such right by a 
lower riparian owner whose mill privilege may be injured 
thereby; his remedy is an action for damages. Cline v. 


BLOCK cccccccccccncer erent s serene essere ses seeresessseing 


. If one owning land traversed by a stream sells a portion 


thereof, and gives by parol the right to overflow the re- 
mainder by erecting a dam on the land conveyed, the parol 
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Waters—Concluded. 


Wills. 
. The mere misnomer of a legatee or devisee does not render 


agreement becomes enforceable. Johnson wv. Sherman 
County Irrigation, Water Power and Improvement Co...... 


. The erection of the dam and a mill is a sufficient consider- 


ation therefor. Johnson v. Sherman County Irrigation, 
Water Power and Improvement Co......... saad Biwiaavarsinctatelln a 


. Where a mill is erected and a water-power obtained by the 


aid and cooperation of adjoining landowners, any right of 
flowage over their premises of water for the mill becomes 
appurtenant thereto. Johnson v. Sherman County Irriga- 
tion, Water Power and Improvement CO......ccceceeceees 


a gift void, if, from the context of the will or proof dehors 
the instrument, it can be ascertained who was actually in- 
tended. Second United Presbyterian Church v. First 
United Presbyterian Church........+- sigraraiseais.eters ee laeStereite. 


. Where one claiming as devisee under a will is not desig- 


nated therein by his proper name, he may show that he is 
also known by the name used in the will to designate the 
devisee, although the name of another claimant exactly 
corresponds to the name thus used. Second United Pres- 
byterian Church v. First United Presbytcrian Church...... 
In such case there arises a latent ambiguity, which may 
be removed by evidence of circumstances tending to show 
which of the two claimants the testator intended as the ob- 
ject of his bounty. Second United Presbyterian Church v. 
First’ United Presbyterian Church. ...scccessceccceues . 


that parol evidence is admissible to show whether the 
omission of a child from a will was intentional; (2) that 
the burden of proof ig on the pretermitted child to show 
that the omission was unintentional. Brown v. Brown.... 


Witnesses. See Criminat Law, 8. 


1. 


Section 329 of the code allows evidence of an interested 
party against the representative of a deceasdd person as to 
transactions testified to by the other party’s witness. Dick- 
enson v. Columbus State BAnk....ccceescccccecceeee ee eherolens 
Where a party representing a deceased person has intro- 
duced evidence of certain payments made to the other party, 
that party may show to what the payments were applied 
and that it was with the deceased’s assent. Dickenson v. 
Columbus State Bank..... ee re ree (iatecetereaSerd eae os weenie 


. Witnesses as to value of property alleged to have been 


damaged by grading a street held to be competent. City 
of South Omaha v. Ruthjen..... Wb -oeteie Slee eee wee es Soe ee ec 


Work and Labor. See Evipence, 23. 
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. Under section 149, chapter 28, Compiled Statutes, held, (1) 


200 


260 


260 


545 


